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Foreword		
FROM	THE	EDITORS	

	

	

	

This	edition	of	the	Birkbeck	Law	Review	explores	a	diversity	of	issues,	
primarily	(but	not	exclusively)	on	the	topics	of	social	justice	and	critical	
legal	thought.	It	also	encompasses	a	number	of	formats,	from	speeches	
to	book	reviews	and,	of	course,	traditional	journal	articles.	

Our	 first	article,	 ‘The	LASPO	Review:	My	Recent	Talk	About	 the	
Bach	Commission’s	Report	on	the	Right	to	Justice’,	started	life	as	a	series	
of	 speeches	 by	 the	 late	 Sir	 Henry	 Brooke.	 After	 hearing	 Sir	 Henry’s	
speech	 on	 legal	 aid	 and	 the	 government’s	 review	 of	 the	 Legal	 Aid,	
Sentencing	and	Punishment	of	Offenders	 (LASPO)	Act,	we	were	very	
keen	to	publish	on	this	important	topic.	Sir	Henry	spoke	to	the	editors	of	
the	 Birkbeck	 Law	 Review	 about	 including	 the	 text,	 which	 is	 also	
reproduced	on	his	personal	blog,1	and	we	remain	grateful.	His	insistence	
that	‘pro	bono	help	will	never	be	enough’,	and	his	call	for	a	cross-party	
solution	to	the	disastrous	legal	aid	cuts	we	are	now	seeing	unfold,	is	a	
rallying	cry	to	politicians	as	well	as	 legal	professionals.	We	were	very	
saddened	upon	news	of	his	passing	and	our	patron,	Sir	Terence	Etherton,	
Master	of	the	Rolls,	has	provided	us	with	a	brief	account	of	his	life.	We	
know	that	there	is	a	new	generation—at	Birkbeck	and	elsewhere—that	
are	passionate	about	 this	 topic	and	we	 look	 forward	 to	printing	 their	
work	in	future.	

We	are	no	 less	honoured	 to	 include	our	second	 inspiring	piece,	
‘Social	 Justice	and	Education:	The	Crisis	 in	 the	Social	Transition	 from	
Apartheid	to	Democracy’,	by	the	esteemed	retired	Deputy	Chief	Justice	
of	the	Constitutional	Court	of	South	Africa,	Justice	Dikgang	Moseneke.	
There	can	be	no	greater	honour	than	to	listen	and	learn	from	someone	
with	such	an	extraordinary	life.	When	he	says	that	without	education—
and	access	to	education—there	cannot	be	a	just	society,	his	words	have	
come	 from	 a	 deep	 place.	 Dr	 Stewart	 Motha’s	 relevant	 and	 useful	
																																																																				
1	Available	at	<sirhenrybrooke.me>	4	November	2017.	



Birkbeck	Law	Review	Volume	6(1)	

	vi	

introduction	contextualises	the	piece	for	anyone	not	previously	aware	of	
this	great	man’s	legacy.	The	story	of	Moseneke’s	arrest	at	age	15,	torture	
and	imprisonment	alongside	Nelson	Mandela,	and	subsequent	political	
and	 juridical	 journey	 is	 truly	 riveting.	Any	 readers	wanting	more	 are	
encouraged	 to	 pick	 up	 Justice	 Moseneke’s	 2016	 memoir	 My	 Own	
Liberator,	and	then	pick	up	their	own	chosen	revolutionary	tools.	

Frederick	Cowell’s	article	on	‘rights	abuse’	clauses	in	international	
human	 rights	 law	 takes	 us	 in	 a	 much	 different	 direction.	 Dr	 Cowell	
explains	 that	 such	 provisions	 found	 in	 the	 European	 Convention	 on	
Human	 Rights	 and	 the	 International	 Covenant	 on	 Civil	 and	 Political	
Rights,	a	reflection	of	Eurocentric	safeguards	against	totalitarianism,	are	
primarily	 used	 to	 restrict	 freedom	 of	 speech	 and	 association.	 These	
clauses,	he	argues,	result	from	a	collective	juridical	memory	which	has	
overshadowed	the	development	of	human	rights	law.	Recognition	of	the	
impact	 of	 the	Western-centric	 nature	 of	 human	 rights	 law	would	 go	
some	way	to	ensuring	that	rights	are	only	restricted	in	cases	where	there	
is	a	genuine	danger	of	totalitarianism.	

We	move	briefly	away	from	issues	of	human	rights,	with	Jonathan	
Grant’s	 article	 on	 how	 intellectual	 property	 law	 impedes	 both	
innovation	 and	 social	 development.	 He	 posits	 that	 the	 system	 of	
intellectual	property	 law	should	be	 fully	 reformed	based	on	a	deeper	
knowledge	of	the	innovation	process.	Research	and	development	should	
be	 a	 publicly	 funded	 good,	 and	 the	 knowledge	 industries,	 he	 argues,	
should	be	reorganised	in	order	to	limit	monopoly	powers.		

Our	 next	 article	 returns	 to	 the	 topic	 of	 human	 rights	 law	with	
Aleisha	 Ebrahimi-Tsamis’s	 piece	 on	 the	 challenges	 that	 female	
members	 of	 the	 Revolutionary	 Armed	 Forces	 of	 Colombia/Fuerzas	
Armadas	 Revolucionarias	 de	 Colombia	 (FARC)	 face	 in	 returning	 to	
civilian	 life.	Ms	Ebrahimi-Tsamis’	 description	of	 the	 specific	ways	 in	
which	 transitional	 justice	 and	 disarmament,	 demobilisation	 and	
reintegration	 programmes	 have	 failed	 in	 the	 social	 reintegration	 of	
female	combatants	in	Colombia,	and	how	the	failure	is	due	specifically	
to	 gender	 discrimination	 in	 contravention	 of	 both	 international	
humanitarian	law	(IHL)	and	international	human	rights	law,	is	highly	
engaging,	and	not	to	be	missed.		

The	perspective	widens	with	Lizzette	Robleto	de	Howarth’s	article,	
which	 asks	 ‘Are	 Constitutions	 Still	 Relevant	 in	 the	 Context	 of	
Globalisation?’.	Our	author	examines	how	globalisation	has	affected	and	
influenced	changes	in	the	social	landscape,	and	where	the	authority	and	
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legitimacy	 of	 nation-states	 fits	 into	 the	 globalised	 world	 order.	 She	
discusses	how	global	 transformations	have	 impacted	on	national	 and	
international	political	structures,	and	argues	that	the	collective	interests	
of	 humanity,	 by	 way	 of	 a	 new	 global	 constitution,	 should	 take	
precedence	over	the	interests	of	individual	nation-states.		

In	‘Talking	about	Resistance	and	Revolutionary	Legality’,	Ricardo	
Miranda,	 of	 the	National	 Autonomous	University	 of	Mexico	 (UNAM),	
explores	the	intellectual	problem	of	revolutionary	legality	and	defends	
an	 ontological	 theory	 of	 resistance.	 The	 concept	 of	 revolutionary	
legality	is	itself	an	oxymoron,	and	in	order	to	understand	and	analyse	
this,	he	applies	a	systematic	three-part	scheme	of	work.	Once	revealed,	
Miranda	 then	 demonstrates	 the	 parallelism	 between	 the	 Latin	
American	and	the	European	legal	critiques	through	the	works	of	Oscar	
Correas	and	Peter	Fitzpatrick.		

Our	final	piece	is	a	book	review	of	Europe’s	Orphan:	The	Future	of	
the	 Euro	 and	 the	 Politics	 of	 Debt	 by	 Martin	 Sandbu.	 Ahmed	 Razzaq	
discusses	the	book’s	argument	and	its	contribution	to	the	current	debate	
on	 the	 European	 financial	 crises	 and	 the	 EU	 project.	 Our	 reviewer	
provides	an	overview	of	Sandbu's	argument	that—contrary	to	orthodox	
accounts—the	Eurozone	debt	crisis	was	not	fostered	by	the	problems	of	
the	euro	itself,	but	resulted	from	the	policies	of	Eurozone	governments	
and	 the	 European	 Central	 Bank.	 It	 is	 a	 readable	 and	 informative	
assessment,	which	will	hopefully	 lead	you	to	a	greater	 interest	 in	this	
important,	but	often	misrepresented,	topic.	

We	 are	 grateful	 for	 the	 support	 of	 the	 Birkbeck	 School	 of	 Law,	
without	which	this	publication	would	not	be	possible.	Thank	you	also	to	
all	our	wonderful,	patient	authors,	in	particular	those	who	submitted	their	
articles	some	time	ago.	We	hope	you	agree	that	it	has	been	worth	the	wait!	
Particular	thanks	must	go	to	Sir	Terence	Etherton,	Master	of	the	Rolls,	our	
patron,	 for	 his	 fascinating	 introduction	 to	 the	 late	 Sir	 Henry	 Brooke’s	
article	on	the	LASPO	Review,	and	equally	to	Sir	Henry’s	family	who	have	
kindly	allowed	us	to	print	it.	Our	deepest	gratitude	also	to	Justice	Dikgang	
Moseneke,	who	so	generously	allowed	us	to	reprint	his	McAuslan	lecture,	
and	to	Dr	Stewart	Motha	for	his	introduction.	We	are	so	appreciative	of	
your	contributions	which	have,	alongside	first-class	work	by	students	and	
other	academics,	again	allowed	our	little	law	review	to	punch	above	its	
weight.	

Finally,	our	 thanks	 to	 the	entire	editorial	board	of	 the	Birkbeck	
Law	Review	for	their	support	and	hard	work	on	this	issue.	In	particular,	
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thanks	to	managing	editors	Daniel	Cullen	and	Amanda	Flanaghan,	and	
also	 to	our	editor	at	 large	and	 resident	enthusiast	Devin	Frank,	 all	of	
whom	went	above	and	beyond	to	make	this	issue	a	success.	

BBKLR	Editorial	Board	
October	2018	
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The	LASPO	Review:	My	Recent	Talk	
About	the	Bach	Commission’s	Report	
on	the	Right	to	Justice	
SIR	HENRY	BROOKE	
with	an	introduction	by	 	
SIR	TERENCE	ETHERTON*	

Introduction	

The	 publication	 in	 this	 issue	 of	 the	 Birkbeck	 Law	 Review	 of	 two	
speeches	made	by	the	late	Sir	Henry	Brooke	relating	to	legal	aid	and	
the	government’s	review	of	the	Legal	Aid,	Sentencing	and	Punishment	
of	Offenders	(LASPO)	Act	is	well	timed.	The	editors	of	the	Review	and	
I	are	extremely	grateful	 to	 the	 family	of	Sir	Henry	 for	permission	 to	
publish	 the	 speeches.	 They	will	 acquaint	 or	 re-acquaint	 the	 readers	
with	a	remarkable	man,	who	passed	away	in	January	2018	after	a	long	
and	fulfilled	lifetime	working	tirelessly	for	justice	and	equality.	He	was	
called	the	Bar	in	1963	and,	having	started	with	work	in	the	magistrates’	
courts,	 the	 county	 courts	 and	 the	 coroners’	 court,	 established	 a	
successful	wide-ranging	practice,	which	included	stints	as	counsel	to	
the	 inquiry	 into	 the	 Sizewell	 B	 nuclear	 reactor	 plant	 and	 as	 a	 trade	
inspector	reviewing	Mr	al-Fayed’s	takeover	of	Harrods.	He	was,	even	
then,	 a	 firm	 advocate	 for	 racial	 equality,	 chairing	 the	 Bar’s	 race	
relations	committee.	Having	become	a	QC	 in	1981	and	a	recorder	 in	
1983,	he	was	appointed	a	high	court	judge	in	1988.	He	chaired	the	Law	
Commission	 of	 England	 and	 Wales	 from	 1993–1995	 before	 being	
promoted	to	the	Court	of	Appeal	in	1996.	He	was	a	lord	justice	for	10	
years,	eventually	becoming	vice-president	of	 the	civil	division	of	 the	
Court	 of	 Appeal.	 He	 became	 the	 first	 chair	 of	 the	 ethnic	 minority	
advisory	 board	 of	 the	 then	 Judicial	 Studies	 Board.	 His	 work	 on	
improving	access	to	justice	led	him	to	become	president	of	the	Slynn	
Foundation	 and	 subsequently	 vice-chair	 of	 Lord	 Bach’s	 Access	 to	
Justice	 Commission.	 He	 drafted	 many	 of	 the	 key	 sections	 of	 the	
Commission’s	 final	 report.	He	was	 the	 first	 chairman	of,	 and	a	great	
pioneer	in	establishing	BAILII,	the	now	indispensable	digital	source	of	
																																																																				
*	Master	of	the	Rolls	and	Patron	of	the	Birkbeck	Law	Review.	
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British	and	Irish	case	law.	He	was	passionate	about	using	technology	
to	make	the	courts	more	accessible	and	transparent.	It	is	no	surprise,	
therefore,	that	in	recent	years	he	became	a	renowned	legal	blogger	and	
user	of	Twitter.	He	used	those	platforms	to	great	effect	in	championing	
access	to	justice	and	speaking	with	authority	and	without	fear	on	topics	
that	he	cared	greatly	about,	as	well	as	demystifying	the	legal	world.	In	
2017	he	was	presented	by	the	Albanian	government	with	the	highest	
honour	for	a	non-citizen,	Knight	of	the	Order	of	Skanderberg,	 for	his	
contributions	 to	 reform	 of	 the	 Albanian	 justice	 system.	 On	 the	
announcement	of	his	death,	a	human	rights	lawyer	wrote:	‘His	loss	is	
immeasurable	but	his	legacy	is	huge—a	truly	great	man’.	

Sir	Terence	Etherton		
2018	
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The	LASPO	Review:	My	recent	talk	about	the		
Bach	Commission’s	report	on	the	Right	to	Justice	

Now	that	the	government	has	announced	its	review	of	the	LASPO	Act,	
and	has	published	what	it	calls	a	Post-Legislative	Memorandum,	I	am	
starting	a	new	series	of	blogs	which	will	give	my	insights	into	the	way	
the	 review	 is	 developing,	 and	 I	 will	 draw	 attention	 to	 important	
documents	in	the	public	domain.	

I	will	start	with	the	text	of	the	address	I	gave	at	the	start	of	a	two-
hour	event	 in	Parliament	 two	days	ago.	Although	the	purpose	of	 the	
event	was	to	give	Parliamentarians	a	chance	to	listen	to	the	experts	on	
the	Bach	Commission	and	to	ask	about	our	findings,	the	fact	that	the	
event	was	organised	by	the	Fabian	Society	seems	to	have	frightened	off	
any	 Conservative	 MPs	 or	 peers	 who	 might	 otherwise	 have	 been	
interested.	This	was	a	pity.	

Despite	this,	there	was	a	fairly	full	Committee	room,	and	plenty	
to	talk	about.	

My	address	in	Committee	Room	9	in	the		
Houses	of	Parliament	on	1st	November	2017	

Our	report1	was	published	six	weeks	ago.	It	should	be	required	reading	
for	anyone	who	is	concerned	with	responding	to	the	government’s	new	
review	of	the	LASPO	Act.	

I	have	been	asked	to	tell	you	a	bit	about	the	Commission	and	its	
aims,	and	I	will	also	summarise	our	main	recommendations.	There	will	
then	 be	 plenty	 of	 time	 for	 comments	 and	 questions.	 I	 believe	 very	
strongly	 that	 if	 enough	 people	 study	 the	 report	 carefully—and	 also	
take	the	trouble	to	read	a	few	of	the	papers	we	have	published	with	it—
it	could	mark	a	turning-point	of	the	same	importance	as	the	original	
Legal	Aid	and	Advice	Act	in	1949.	

When	we	first	met,	Willy	Bach	told	us	that	he	thought	that	both	
major	parties	had	made	mistakes	when	they	were	 in	government.	 It	
																																																																				
1	The	Bach	Commission,	‘Fabian	Policy	Report:	The	Right	to	Justice.	The	final	report	of	
the	Bach	Commission’	(Bach	Commission,	September	2017)	
<http://www.fabians.org.uk/wp-content/uploads/2017/09/Bach-
Commission_Right-to-Justice-Report-WEB.pdf>	accessed	11	August	2018.	
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was	 against	 this	 background	 that	 he	 wanted	 us	 to	 produce	 a	 very	
thorough,	evidence-based	report	describing	in	detail	how	things	stood	
today	and	what	we	thought	ought	to	be	done	to	put	the	show	back	on	
the	road	again,	ideally	with	cross-party	support.	

Although	 the	 Labour	 Party	 sponsored	 this	 report,	 we	 were	
selected	 for	 our	 independence	 and	 expertise,	 and	 I	 would	 have	
behaved	in	the	same	way,	within	reason,	whoever	had	asked	me	to	do	
this	job.	Somebody	had	to	do	it.	My	great	hope	is	that	somehow	or	other	
we	 can	 eventually	 return	 to	 an	 all-party	 consensus	 about	 legal	 aid.	
Justice	 is	 too	 precious	 to	 be	 a	 party-political	 football—although	 I	
realise	that	this	may	be	too	much	to	hope	for,	at	any	rate	in	the	short	
term.	

We	started	with	seven	sessions	of	oral	evidence—from	the	Law	
Society,2	from	 the	Bar	 Council,3	from	Lord	 Low	 and	 Steve	Hynes	 on	
behalf	of	the	Low	Commission,4	from	two	technology	experts	Richard	
Susskind5	and	Roger	Smith,6	from	the	Society	of	Labour	Lawyers,7	and	

																																																																				
2	Sir	Henry	Brooke,	‘The	new	Access	to	Justice	Commission:	Update	6	(The	Law	
Society)’	(sirhenrybrooke.me,	April	2016)	
<https://sirhenrybrooke.me/2016/04/02/the-new-access-to-justice-commission-
update-6-the-law-society/>	accessed	11	August	2018.	
3	Sir	Henry	Brooke,	‘The	new	Access	to	Justice	Commission:	Update	7	(The	Bar	
Council)’	(sirhenrybrooke.me,	April	2016)	
<https://sirhenrybrooke.me/2016/04/11/the-new-access-to-justice-commission-
update-6-the-bar-council/>	accessed	11	August	2018.	
4	Sir	Henry	Brooke,	‘The	new	Access	to	Justice	Commission:	Update	3	[revised]	(Lord	
Low	&	Steve	Hynes’	evidence)’	(sirhenrybrooke.me,	March	2016)	
<https://sirhenrybrooke.me/2016/03/28/the-access-to-justice-commission-
update-3-lord-lows-evidence/>	accessed	11	August	2018.	
5	Sir	Henry	Brooke,	‘The	new	Access	to	Justice	Commission:	Update	4	(Professor	
Susskind)’	(sirhenrybrooke.me,	March	2016)	
<https://sirhenrybrooke.me/2016/03/29/the-new-access-to-justice-commission-
update-4-professor-susskind/>	accessed	11	August	2018.	
6	Sir	Henry	Brooke,	‘The	new	Access	to	Justice	Commission:	Update	5	(Roger	Smith)’	
(sirhenrybrooke.me,	March	2016)	<https://sirhenrybrooke.me/2016/03/31/the-
new-access-to-justice-commission-update-5-roger-smith/>	accessed	11	August	
2018.	
7	Sir	Henry	Brooke,	‘The	new	Access	to	Justice	Commission:	Update	8	(The	Society	of	
Labour	Lawyers)’	(sirhenrybrooke.me,	March	2016).	
<https://sirhenrybrooke.me/2016/04/12/the-new-access-to-justice-commission-
update-8-the-society-of-labour-lawyers/>	accessed	11	August	2018	
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from	 the	 two	 leading	 groups	 of	 solicitors	 practising	 criminal	 law.8	I	
have	set	out	the	gist	of	all	this	evidence	in	Appendix	One	to	the	Report.9	

Then	we	asked	for	written	evidence,	and	we	received	a	torrent	
of	very	high	quality	material.10	I	spent	a	lot	of	time	last	year	making	this	
more	accessible	to	Commissioners	and	the	Fabian	Society,	and	this	is	
what	 the	 next	 two	 Appendices	 are	 all	 about. 11 	We	 published	 our	
Interim	Report	a	year	ago.	

We	had	 four	more	all-day	hearings	 this	year.	One	 to	 tease	out	
some	 of	 the	 issues	 that	 form	 Part	 One	 of	 the	 Final	 Report,	 two	 on	
different	specialist	aspects	of	the	legal	aid	scene,	and	the	last	one	on	
public	legal	education	and	advice	services.	Appendix	Four12	gives	the	
gist	of	this	evidence.	

And	we	then	spent	three	months	accelerating	towards	the	finish.	
The	 Fabians	 did	 a	 wonderful	 job	 putting	 our	 thoughts	 together	 in	
intelligible	English.		

As	you	will	know,	the	Report	falls	into	two	parts.	In	the	first	we	
say	that	in	the	light	of	what	has	happened	in	the	last	20	years,	justice	
needs	better	protection,	 and	we	propose	a	new	Right	 to	 Justice	Act.	

																																																																				
8	Sir	Henry	Brooke,	‘The	new	Access	to	Justice	Commission:	Update	9	(The	CLSA	and	
the	LCCSA)’	(sirhenrybrooke.me,	March	2016)	
<https://sirhenrybrooke.me/2016/04/14/the-new-access-to-justice-commission-
update-9-the-clsa-and-the-lccsa/>	accessed	11	August	2018	
9	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	Access	to	Justice—
Appendix	1—Oral	Evidence:	First	Session’	(https://www.fabians.org.uk,	September	
2017)	<https://www.fabians.org.uk/wp-content/uploads/2017/09/Bach-
Commission-Appendix-1-F.pdf>	accessed	11	August	2018	
10	http://www.fabians.org.uk/right-to-justice-the-appendices/	
11	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	Access	to	Justice—
Appendix	2—The	Current	State	of	Access	to	Justice’	(https://www.fabians.org.uk,	
September	2017)	<https://www.fabians.org.uk/wp-
content/uploads/2017/09/Bach-Commission-Appendix-2-F.pdf>	accessed	11	
August	2018	and	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	
Access	to	Justice—Appendix	3—Transforming	Our	Justice	System’	
(https://www.fabians.org.uk,	September	2017)	<https://www.fabians.org.uk/wp-
content/uploads/2017/09/Bach_Commission_Appendix_3_F.pdf>	accessed	11	
August	2018	
12	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	Access	to	Justice—
Appendix	4—Oral	Evidence:	Second	Session’	(https://www.fabians.org.uk,	
September	2017)	<https://www.fabians.org.uk/wp-
content/uploads/2017/09/Bach-Commission-Appendix-4-F-1.pdf>	accessed	11	
August	2018	
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This	will	create	an	enforceable	entitlement	to	justice,	within	reason,	at	
an	affordable	cost.	We	also	propose	a	new	Justice	Commission,	ideally	
headed	by	a	senior	judicial	figure,	to	make	sure	that	the	new	Act	isn’t	
simply	a	dead	letter.	This	is	very	high-level	thinking,	and	there	will	be	
a	 lot	 of	 work	 needed	 to	 tease	 out	 the	 detail.	 When	 David	 Pannick	
rubbished	this	recommendation	while	praising	the	rest	of	our	work,	he	
cannot	have	had	time	to	read	the	report	properly.	This	is	not	just	about	
access	 to	 the	 courts	which	are	at	 the	 top	of	 a	pyramid.	Most	people	
never	go	near	a	court,	and	for	millions	of	people	a	right	of	access	 to	
basic	information	about	our	legal	system	and	the	places	where	they	can	
get	basic	legal	help	is	the	compelling	need.	

In	Part	Two	we	put	forward	a	25-point	plan	in	which	we	identify	
what	we	think	should	be	the	priority	areas	for	reform,	if	the	money	is	
there.	I	will	mention	some	of	them	in	a	moment,	but	they	include	an	
overhaul	 of	 the	 rules	 for	 financial	 eligibility,	 turning	 the	 Legal	 Aid	
Agency	back	into	an	independent	statutory	body,	restoring	a	lot	of	the	
provision	for	early	 legal	help	which	was	axed	four	years	ago,	proper	
support	 for	public	 legal	education	and	advice	services,	and	very	 few	
areas	where	we	think	the	right	to	publicly	funded	legal	representation	
in	court	should	be	restored.	The	development	of	online	information	is	
of	critical	importance,	but	so	is	face-to-face	advice	for	those	who	need	
it.	

Appendix	 Five13	contains	my	 analysis	 of	 some	 of	 the	 detailed	
evidence	on	key	issues.	This	is	a	“must-read”	for	anyone	involved	in	the	
current	debate	about	 legal	aid.	 It	makes	very	painful	 reading.	 I	have	
published	18	excerpts	on	my	blogsite	to	give	people	a	feel	of	what	is	
there.	

																																																																				
13	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	Access	to	Justice—
Appendix	5—An	Analysis	of	the	Evidence’	(https://www.fabians.org.uk,	September	
2017)	<https://www.fabians.org.uk/wp-content/uploads/2017/09/Bach-
Commission-Appendix-5-FINAL-1.pdf>	accessed	11	August	2018	
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Appendix	 Six14	contains	 a	 brief	 history	 of	 the	 first	 70	 years	 of	
Legal	Aid	which	I	wrote	last	year,	and	Appendix	Seven15	is	a	paper	by	
the	Fabians	on	the	cost	implications	of	our	proposals	and	the	savings	
they	can	be	expected	to	achieve.	

This	paper	 tells	us	 that	 in	 today’s	prices	LASPO	was	originally	
budgeted	to	make	annual	savings	between	£400	and	£450	million,	and	
that	 in	 fact	 they	 have	 made	 savings	 of	 about	 £950	 million—a	 £0.5	
billion	 annual	 underspend.	 In	 last	 Monday’s	 Government	
memorandum	this	figure	is	accepted	and	its	breakdown	is	shown	on	
page	 52.	 The	 Fabians	 think	 our	 ideas	 are	 likely	 to	 cost	 about	 £400	
million.	We	know	that	for	every	pound	we	spend	on	early	legal	help	we	
are	likely	to	achieve	savings	of	at	least	two	pounds,	and	probably	a	lot	
more,	further	down	the	line	because	we	will	not	be	waiting,	as	we	are	
now,	for	expensive	disasters	to	happen	before	any	public	legal	funding	
is	 available	 to	 try	 and	 avert	 them.	 The	 Government	 accepts	 the	
principle	 that	savings	would	be	made	and	that	 they	should	be	taken	
into	account,	but	it	says	on	page	58	that	it	is	too	difficult	to	make	any	
computation	of	all	the	benefits,	so	they	do	not	try.	

I	will	say	something	more	now	about	what	we	described	as	25	
“urgent	policy	changes”.	The	first	ten	are	concerned	with	changing	the	
eligibility	and	contribution	rules.	Some	of	them	will	have	to	be	looked	
at,	anyhow,	because	of	what	the	Supreme	Court	has	said	in	the	Unison	
case.	We	wanted	to	get	rid	of	a	lot	of	expensive	and	time-wasting	form-
filling,	and	to	make	the	rules	as	simple	as	possible.	Here	are	three	of	
our	ideas:		

1. The	Government	should	 introduce	a	much	simpler	and	more	
generous	scheme	for	legal	aid.	Everyone	who	receives	a	means-
tested	benefit	should	be	automatically	eligible	without	further	
assessment;	

																																																																				
14	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	Access	to	Justice—
Appendix	6—The	History	of	Legal	Aid	1945-2010’	(https://www.fabians.org.uk,	
September	2017)	<https://www.fabians.org.uk/wp-
content/uploads/2017/09/Bach-Commission-Appendix-6-F-1.pdf>	accessed	11	
August	2018	
15	The	Fabian	Society,	‘Bach	Commission	on	Access	to	Justice—Appendix	7—Cost	
Implications	and	Potential	Savings’	(https://www.fabians.org.uk,	September	2017)	
<https://www.fabians.org.uk/wp-content/uploads/2017/09/Bach-Commission-
Appendix-7-2.pdf>	accessed	11	August	2018	
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2. We	 want	 to	 see	 many	 more	 people	 qualify	 for	 legal	 aid,	
including	people	who	are	in	a	position	to	pay	part	of	their	legal	
costs;	

3. The	evidence	requirements	should	be	simplified	and	relaxed,	
to	 prevent	 people	 from	 being	 forced	 to	 abandon	 their	
applications	for	legal	aid,	as	they	do	now.	

Then	here	are	five	of	our	ideas	about	widening	the	scope	of	legal	aid:	

1. Legal	 aid	 should	 be	 restored	 for	 early	 legal	 help	 (not	
representation)	to	pre-LASPO	levels	for	all	social	welfare	law	
and	family	law	cases;	

2. All	 matters	 concerning	 legal	 support	 for	 children	 should	 be	
brought	back	into	scope;	

3. Legal	 representation	 in	 court	 should	 be	 restored	 for	 six	
particularly	worrying	categories	of	private	law	family	cases;	

4. Legal	representation	should	be	available	at	inquests	where	the	
state	 is	 funding	 other	 parties.	 Intrusive	 inquiries	 into	 the	
means	of	the	deceased’s	family	should	be	stopped;	

5. The	exceptional	case	funding	scheme	needs	urgent	review	and	
reform.	

We	had	these	ideas	about	the	administration	of	legal	aid:	

1. The	Legal	Aid	Agency	should	be	scrapped	and	replaced	by	an	
independent	 public	 body,	 with	 a	 broad-based	 group	 of	
directors;	

2. Legal	aid	providers	should	not	be	plagued	by	so	many	different	
audits—one	would	be	sufficient;	

3. People	 should	 not	 be	 forced	 to	 use	 the	 telephone	 to	 access	
some	types	of	legal	aid;	

4. The	 Government	 should	 commission	 an	 independent	 review	
into	 the	 long	 term	 viability	 of	 legal	 aid	 practice.	 Legal	 aid	
practitioners	 are	 now	 ageing	 and	 are	 not	 being	 adequately	
replaced.	

And	finally	we	said	that	positive	steps	must	be	taken	to	boost	public	
legal	 education,	 both	 in	 schools	 and	 for	 adults;	 accurate	 online	
information	should	be	easily	accessible	and	sign-posted;	and	the	Low	
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Commission’s	 recommendations	 for	 a	 ring-fenced	 fund	 for	 advice	
providers	at	local	level	should	be	implemented.	

There	is	nothing	revolutionary	in	any	of	this.	We	will	all	be	happy	
to	answer	questions.	 I	hope	 that	 the	quality	of	our	work	will	attract	
more	and	more	public	trust,	and	that	it	will	be	regarded	as	an	essential	
foundation	 for	 all	 the	 interesting	 discussions	 about	 the	 best	 way	
forward	that	are	just	getting	under	way.	

The	LASPO	Review:		
(2)	My	address	to	the	Bar	Conference	

There	are	just	a	few	moments	in	life	that	one	will	never	forget.	I	had	
this	 experience	 today	 when	 I	 was	 going	 back	 to	 my	 seat	 after	
addressing	the	Bar	Conference	for	ten	minutes	before	lunch,	when	the	
chair	 of	 the	 conference	 encouraged	me	 to	 turn	 left	 and	 look	 at	 the	
audience,	and	I	saw,	to	my	amazement,	that	I	was	receiving	a	standing	
ovation.	Many	nice	things	have	been	said	subsequently	about	my	talk,	
both	among	the	Twitterati	and	elsewhere.	

I	am	republishing	the	address	below,	more	or	less	as	delivered.	
My	overriding	message	today	was	to	encourage	more	and	more	people,	
both	 lawyers	 and	 non-lawyers	 alike,	 not	 only	 to	 study	 the	 Bach	
Commission’s	 Report	 on	 The	Right	 to	 Justice,	 but	 also,	 and	 perhaps	
more	 particularly,	 Appendix	 Five	 to	 the	 report,	 which	 contains	 a	
detailed	analysis	of	critical	parts	of	the	evidence	we	received.	

No	 fair-minded	 person	 could	 read	 Appendix	 5	 without	 being	
very	 seriously	worried	about	 the	 condition	of	 justice	 today—for	 the	
millions	of	people	who	rightly	expect	the	courts	to	deliver	even-handed	
justice	when	they	need	it.	

Before	I	republish	the	text	of	my	address,	here	is	a	slightly	longer	
excerpt	from	the	totally	unsolicited	message	I	received	recently	from	
an	unknown,	but	very	experienced,	district	judge	to	which	I	referred	in	
my	talk:	

Every	 day	 in	 the	 family	 court	 with	 so	 many	 unrepresented	
litigants	is	a	living	nightmare.	So	very	many	have	mental	health,	drug,	
language,	learning	difficulties.	I	can	no	longer	do	justice	or	protect	the	
vulnerable	child	or	adult—I	am	in	despair.	
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How	can	 it	 be	equality	of	 arms	when	only	 the	person	alleging	
abuse	(which	may	be	false)	in	a	domestic	violence	/	sexual	abuse	case	
gets	 legal	 aid.	 This	 leaves	 the	 unrepresented	 unable	 to	 properly	
prepare	or	present	their	case.	I	weekly	have	to	deal	with	people	unable	
to	 pay	 for	 totally	 necessary	 drug,	 alcohol,	 DNA	 testing	 and	
psychological	assessment/treatment.	

Then	if	there	is	an	advocate	they	end	up	doing	all	the	work	and	
in	effect	representing	both	sides.	

There	is	the	repeated	unresolved	issue	of	alleged	unrepresented	
perpetrators	and	their	cross-examination	of	alleged	victims.	

I	count	off	the	days	to	retirement-	I	would	leave	if	escape	wasn’t	
so	near.	I	am	in	excellent	health	and	would	have	stayed	on	many	years	
longer.	

Until	the	last	eight	years	all	areas	of	the	legal	system,	to	which	as	
a	 barrister	 and	 judge	 I	 was	 so	 proud	 to	 belong,	 were	 advancing	 in	
dispensing	justice	but	now	we	go	ever	more	backwards.	

The	morale	of	judges	and	staff	is	on	the	floor	for	a	multitude	of	
reasons.	No	one	has	hope.	

The	ball	is	now	firmly	in	Parliament’s	court.	The	facts	are	there	
for	all	to	read.	

My	address	to	the	Bar	Conference	on	4th	November	2017	

This	is	the	32nd	Bar	Conference.	The	second	Bar	Conference	took	place	
30	 years	 ago.	 I	 was	 there.	 I	 had	 just	 finished	 a	 six-week	 stint	 co-
ordinating	the	Bar’s	response	to	a	Government	consultation	on	 legal	
aid.	

This	time	I	have	just	finished	nearly	two	years’	membership	of	
Lord	Bach’s	Access	 to	 Justice	Commission.	 I	have	been	asked	 to	 talk	
about	this	today.	We	heard	what	has	happened	to	legal	aid	since	1987.	
It	is	not	a	happy	story.	

I	will	tell	you	how	our	work	began.	Before	he	went	into	politics	
Willy	Bach	had	spent	25	years	as	a	practising	barrister	on	the	Midland	
Circuit.	He	became	the	minister	in	charge	of	legal	aid	nine	years	ago.	
During	 his	 18	months	 in	 office	 he	 got	 so	 concerned	 about	 the	 way	
decisions	about	legal	aid	were	being	forced	on	the	department	that	he	
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was	determined,	if	he	had	the	chance,	to	create	a	commission	of	experts,	
regardless	of	party	political	affiliation,	to	study	the	system	from	top	to	
bottom	and	to	make	suggestions	for	its	improvement.	He	knew	that	for	
nearly	70	years	legal	aid	had	been	developed	successfully	on	the	basis	
of	cross-party	consensus.	He	wanted	to	restore	that	consensus.	Justice	
is	too	precious	to	be	used	as	a	party-political	football.	

First,	we	had	to	ascertain	the	facts.	We	published	our	report	six	
weeks	 ago. 16 	It	 is	 in	 two	 parts.	 The	 printed	 report	 contains	 our	
recommendations	and	a	summary	of	our	findings.	But	the	evidence	we	
received	was	of	such	a	high	quality	that	we	were	determined	to	publish	
it,	too.	This	is	why	you	have	been	given	a	link	to	the	hundred	written	
submissions,	 to	 summaries	 of	 all	 the	 oral	 submissions,	 and	 to	 three	
other	papers	which	I	hope	will	be	as	valuable	as	the	report	itself.	These	
are	my	brief	history	of	legal	aid,	the	Fabian	Society’s	summary	of	the	
costs	and	benefits	of	legal	aid	investment,	and	my	detailed	analysis	in	
Appendix	517	of	the	evidence	we	received	on	most	of	the	critical	issues.	
Nobody	could	read	that	100-page	analysis	without	realising	that	things	
have	 gone	 seriously	 astray.	 One	 of	 the	 purposes	 of	 justice	 is	 to	
empower	 the	 disempowered.	 But	 justice	 is	 no	 longer	 accessible	 for	
many	of	the	people	who	used	to	benefit	from	legal	aid—for	those	who	
need	justice	most.	

How	did	this	happen?	We	learnt	that	since	the	turn	of	the	century	
the	Treasury	has	been	treating	the	legal	aid	system	in	much	the	same	
way	as	Procrustes	treated	his	guests.	If	total	legal	aid	spend	threatened	
to	 rise	 due	 to	 the	 incomprehensibility	 of	 new	 legislation,	 or	 the	
incompetence	 of	 the	 police	 or	 the	 CPS,	 or	 the	 ineptitude	 of	 staff	
employed	by	the	Home	Office	or	the	DWP,	it	didn’t	in	fact	rise	because	
steps	were	taken	to	reduce	it.	

They	reduced	the	number	of	people	who	qualified	for	it,	or	they	
narrowed	 its	 scope,	 or	 they	 tried	 to	 introduce	 price	 competitive	
tendering,	where	 quality	was	 always	 likely	 to	 yield	 second	 place	 to	
cheapness.	And	it	was	civil	legal	aid	that	was	always	the	first	casualty.	
																																																																				
16	The	Bach	Commission,	‘Fabian	Policy	Report:	The	Right	to	Justice.	The	final	report	
of	the	Bach	Commission’	(Bach	Commission,	September	2017)	
<https://fabians.org.uk/publication/the-right-to-justice/>	accessed	11	August	2018	
17	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	Access	to	Justice—
Appendix	5—An	Analysis	of	the	Evidence’	(https://www.fabians.org.uk,	September	
2017)	<https://www.fabians.org.uk/wp-content/uploads/2017/09/Bach-
Commission-Appendix-5-FINAL-1.pdf>	accessed	11	August	2018	
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The	mess	we	were	looking	at	was	not	just	due	to	the	LASPO	Act.	If	you	
read	my	 brief	 history	 of	 legal	 aid	 which	 forms	 Appendix	 618	to	 the	
report,	you	will	see	that	the	rot	set	in	long	before	LASPO	passed	into	
law.	

Because	of	time	constraints	I	am	limiting	myself	to	three	specific	
fields	 of	 law—family,	 housing	 and	 discrimination.	 In	 family	 law	 a	
quarter	of	a	million	 fewer	people	are	entitled	to	 free	 legal	help	 than	
was	 the	 case	 only	 five	 years	 ago.	 I	 am	not	 talking	 about	 big	money.	
Many	of	you	charge	out	your	services	at	£250	an	hour	or	more.	I	am	
talking	about	help	at	a	fixed	fee	of	£86	for	one	appointment,	and	then	
possibly	 an	 additional	 fixed	 fee	 of	 £208	 for	 a	 bit	 more	 advice	 and	
assistance,	including	negotiation,	and	a	further	£125	if	a	settlement	has	
to	be	drawn	up.	

Without	this	help,	warring	couples	who	are	not	rich	enough	to	
pay	for	a	lawyer	often	have	no	idea	that	the	courts	will	put	the	interests	
of	 their	 children	 first,	 or	 that	mediation	may	be	 far	 the	 best	way	of	
settling	the	way	forward.	Mothers	are	now	denying	fathers	all	contact	
with	 their	children	 for	 fear,	 rightly	or	wrongly,	 that	 they	will	not	be	
entitled	 to	 legal	aid	 to	help	 them	 if	 their	 father	does	not	bring	 them	
back.	

As	we	were	ending	our	work,	an	unknown	district	judge	wrote	
to	me	out	of	the	blue.	She	described	in	detail	how	things	were	at	the	
coalface,	and	she	ended	by	telling	me	this:	

Every	day	in	the	family	court,	with	so	many	unrepresented	
litigants,	 is	 a	 long	 nightmare.	 So	 very	 many	 have	 mental	
health	problems,	drugs,	language,	learning	difficulties.	I	can	
no	longer	do	justice	or	protect	the	vulnerable	child	or	adult.	
I	am	in	despair.	

Nobody	 suggested	 that	 all	 the	 old	 arrangements	 should	 be	
restored,	but	there	are	certain	matters	which	cry	out	for	it,	as	senior	
Family	Court	judges	never	tire	of	saying.	Legal	aid	is	no	longer	available	
if	the	primary	care	of	your	child	is	in	issue.	Nor	if	there	is	an	application	

																																																																				
18	The	Bach	Commission/Sir	Henry	Brooke,	‘Bach	Commission	on	Access	to	Justice—
Appendix	6—The	History	of	Legal	Aid	1945-2010’	(https://www.fabians.org.uk,	
September	2017)	<https://www.fabians.org.uk/wp-
content/uploads/2017/09/Bach-Commission-Appendix-6-F-1.pdf>	accessed	11	
August	2018	
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to	remove	your	child	from	the	jurisdiction.	Nor	if	you	are	being	accused	
by	 your	 legally	 aided	 partner	 of	 sexual	 abuse	 to	 the	 children	which	
simply	did	not	happen.	Nor	if	it	is	grandparents	who	have	to	apply	for	
a	care	order.	Nor	if	justice	screams	out	for	the	help	of	a	lawyer	when	a	
party	simply	cannot	cope	on	their	own.	

No	wonder	Mr	Justice	Bodey	said	on	his	retirement	the	other	day	
that	 he	 had	 found	 it	 shaming	 to	 be	 presiding	 over	 such	 cases.	 The	
Government	 thought	 that	 exceptional	 case	 funding	 would	 be	 the	
shining	knight	in	armour,	galloping	to	the	aid	of	these	litigants.	They	
said	that	it	was	likely	that	grants	in	private	law	family	cases	would	be	
measured	in	their	thousands.	Last	year	fewer	than	100	people	received	
it	in	these	cases.	

In	housing	law	nearly	100,000	fewer	people	are	now	entitled	to	
early	 legal	 help	 than	 was	 the	 case	 five	 years	 ago.	 One	 of	 the	 most	
poignant	moments	of	our	inquiry	came	when	a	Grenfell	Tower	tenant	
told	us	that	when	they	went	to	their	local	law	centre	for	help	with	their	
landlords,	they	were	told	they	could	receive	no	help	until	someone	was	
actually	threatened	with	eviction,	or	until	any	disrepair	was	so	bad	it	
was	seriously	endangering	someone’s	health.	

We	repeatedly	heard	 that	 it	was	a	muddle	over	entitlement	 to	
housing	 benefit	 that	 brought	 people	 to	 the	 abyss	 of	 eviction	
proceedings,	a	muddle	which	could	have	been	remedied	far	earlier	if	
only	a	lawyer	had	been	available	to	help.	One	study	found	that	for	an	
investment	 of	 £1,700	 on	 a	 16-year	 old	 girl	 who	 was	 about	 to	 be	
stigmatised	as	 intentionally	homeless,	 the	exchequer	probably	saved	
£20,000	in	the	long	run	after	she	had	been	restored,	with	the	help	of	
her	law	centre,	into	a	confident	teenager	capable	of	managing	her	own	
finances	 and	 eventually	 taking	 up	 a	 full-time	 college	 course.	 The	
Government	does	not	dispute	the	potential	for	savings	like	this.19	

Every	 newspaper	 we	 pick	 up	 tells	 us	 about	 the	 scale	 of	 the	
discrimination	many	people	are	facing	today—for	their	gender,	their	
ethnic	origin,	their	disability	or	whatever.	Legal	aid	was	not	taken	out	
of	 scope	 for	 discrimination	 cases,	 yet	 only	 a	 thousand	 people	 were	
helped	by	legal	aid	in	such	cases	across	the	entire	country	last	year.	You	
																																																																				
19	See	LASPO	Act	2012:	Post-Legislative	Memorandum,	Submitted	to	the	Justice	Select	
Committee	on	30	October	2017,	57–59	
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/at
tachment_data/file/655971/LASPO-Act-2012-post-legislative-memorandum.pdf>	
accessed	11	August	2018	
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have	 to	 use	 the	 telephone	 as	 the	 starting-point,	 and	 we	 received	 a	
bucketful	of	evidence	that	this	has	been	a	complete	disaster.	One	law	
centre	reported	that	the	nature	of	a	client’s	disability	meant	that	she	
found	it	incredibly	difficult	to	give	informed	instructions	remotely,	and	
she	had	to	keep	on	going	back	to	them	again	and	again	for	more	and	
more	pro	bono	help	with	the	telephone	calls.	

All	these	injustices—and	there	are	many,	many	more—cannot	of	
course	 be	 remedied	 straightway	 when	 we	 are	 in	 the	 middle	 of	 a	
budgetary	crisis.	Because	the	control	of	expenditure	has	been	 left	 to	
technicians,	 we	 estimated	 that	 instead	 of	 the	 anticipated	 annual	
savings	 of	 £450	million	 in	money	 of	 today,	 the	 Government	 is	 now	
saving	half	a	billion	pounds	more.	This	figure	is	not	disputed.20	

We	cannot	retrieve	that	colossal	underspend	overnight,	but	we	
identified	25	priority	areas	for	improvement	when	the	money	is	there.	
Some	of	them	are	concerned	with	extending	financial	eligibility,	some	
with	enlarging	the	scope	of	legal	aid,	some	with	investment	in	public	
legal	 education	 and	 advice	 services,	 and	 some	with	 the	 overhaul	 of	
clunky	bureaucracy	which	costs	us	all	nearly	£100	million	a	year.	And	
an	important	part	of	our	recommendations,	which	some	commentators	
did	not	understand,	was	that	now	that	the	office	of	a	tough	old-style	
Lord	Chancellor	is	as	dead	as	the	dodo,	Parliament	must	give	teeth	to	a	
new	Justice	Commission,	to	see	that	justice,	in	all	its	emanations,	can	
never	again	become	a	Treasury	lickspittle.	

Unless	more	and	more	people,	 lawyers	and	non-lawyers	alike,	
are	 enabled	 to	 access	 our	 report,	 and	 to	 study	 the	 evidence	 that	
underpins	 it,	 it	may	 be	 all	 too	 easy	 for	 Government	 spin-doctors	 to	
continue	the	charade	that	this	is	all	about	making	fat	cat	lawyers	even	
fatter,	and	that	we	are	already	spending	enough.	This,	I	think,	is	why	
Andrew	 Langdon	 put	 this	 item	 on	 your	 agenda	 today.	 Any	 lasting	
solution	has	to	be	a	cross-party	political	solution.	MPs	of	all	parties	are	
now	seeing	their	constituency	surgeries	flooded	with	requests	for	legal	
help	because	there	is	perceived	to	be	nowhere	else	to	go.	They	all	know	
there	is	little	they	can	do	to	help.	Many	members	of	the	Bar	are	being	
generous	with	their	time	and	their	money,	with	walking	and	running	
and	cycling	and	swimming	and	doing	all	sorts	of	other	things	to	raise	
money	for	justice,	but	pro	bono	help	will	never	be	enough.	

																																																																				
20	ibid,	Figure	10,	52	
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If	 we	 are	 to	 become	 proud	 of	 our	 justice	 system	 again,	 a	
comprehensive,	 evidence-based	 remedial	 strategy	 has	 to	 be	 found.	
Legal	aid	 is	 far	 too	 important	 to	be	 left	 to	 the	 tender	mercies	of	 the	
Treasury	 and	 the	 technicians	 and	 the	 high	 priests	 of	 PR.	 A	 political	
solution,	built	on	consensus,	is	what	is	needed	now,	and	I	am	pleased	
that	the	Bar	is	willing	to	play	its	part	in	the	search	for	that	consensus.	
As	I	move	onwards	through	the	ninth	decade	of	my	life,	I	will	be	happy	
to	do	all	I	can	to	help.	

	

Sir	Henry	Brooke	
November	2017	
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Social	Justice	and	Education:		
The	Crisis	in	the	Social	Transition		
from	Apartheid	to	Democracy	
JUSTICE	DIKGANG	MOSENEKE	
with	an	introduction	by	 	
DR	STEWART	MOTHA * 	

This	 is	 an	 edited	 version	 of	 the	 Introduction	 to	 Justice	 Dikgang	
Moseneke’s	speech	on	the	occasion	of	the	Law	School’s	Patrick	McAuslan	
Annual	Lecture	on	20th	January,	2017.		
	

With	 this	 Annual	 Lecture	 we	 recall	 our	 esteemed	 colleague	 Patrick	
McAuslan	who	was	a	radical	land	reformer	in	east	Africa	and	elsewhere	
in	 the	 world.	 Patrick	 helped	 to	 draft	 the	 land	 codes	 in	 many	 post-
colonial	 African	 countries	 with	 the	 intention	 of	 strengthening	
traditional	land	tenure.	His	reforms	helped	to	overthrow	the	colonial	
structures	of	land	regulation,	and	ensured	that	women	could	acquire	
land	 and	 participate	 in	 communal	 decision-making.	 For	 instance	 in	
Tanzania,	 the	 land	 legislation	 that	 Patrick	 helped	 to	 draft	 put	 the	
management	of	rural	land	in	the	hands	of	ordinary	people.	This	helped	
to	establish	11,000	village	councils,	with	women	having	equal	rights	in	
those	councils.	Patrick’s	contribution	to	education	was	extraordinary.	
He	 played	 a	 leading	 role	 in	 establishing	 the	 new	 Law	 School	 at	 the	
University	of	Dar	es	Salaam	following	his	arrival	there	as	a	lecturer	in	
1961.	Later	he	helped	to	establish	Warwick	Law	School	in	1969,	and	
Birkbeck	Law	School	in	1992.	Patrick	was	a	reformer	and	transformer:	
of	laws,	legal	disciplines,	and	how	land	law	and	planning	law	is	taught	
and	understood.		

It	is	fitting,	then,	that	our	speaker	tonight	has	himself	carved	an	
extraordinary	path	from	revolutionary	to	visionary	jurist	in	one	of	the	
most	 exciting	 courts	 in	 the	world,	 the	 Constitutional	 Court	 of	 South	
Africa.	 We	 welcome	 Justice	 Dikgang	 Moseneke	 who	 has	 recently	

																																																																				
*	Professor	of	Law	and	Executive	Dean,	School	of	Law,	Birkbeck.	
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retired	 as	 Deputy	 Chief	 Justice	 of	 the	 Constitutional	 Court	 of	 South	
Africa.	

Despite	the	great	reforms	and	transformations	we	have	seen	in	
the	postcolonial	world,	we	must	not	move	too	quickly	to	proclaim	the	
‘end	 times’	 of	 Empire	 or	 colonial	 imaginaries.	 Erstwhile	 imperial	
powers	have	not	lost	their	appetite	for	projecting	power	overseas.	Nor	
have	they	got	over	their	melancholia	for	Empire.	The	United	States,	we	
are	told,	is	going	to	be	great	again.	The	language	that	launched	Donald	
Trump’s	 campaign	 and	 now	 sustains	 his	 Presidency	 is	 an	 explicitly	
racial	 one.	 Indeed,	 we	 might	 understand	 Brexit,	 the	 hostility	 to	
immigrants	and	refugees,	and	the	potential	demise	of	a	post-national	
project	in	Europe	as	the	resurgence	of	a	homogenising	conception	of	
national	sovereignty	built	on	racialised	identities.	It	is,	to	say	the	least,	
a	rejection	of	a	more	open	cosmopolitan	plurality.	Alarmingly,	the	best	
the	 left	has	managed	 so	 far	 is	 so-called	 ‘Lexit’—a	 left	 articulation	of	
national	 sovereignty	 as	 the	 basis	 to	 resist	 the	 ravages	 of	 global	
capitalism.	

Racialism,	and	indeed	the	possibility	of	a	non-racial	political	and	
social	formation	is	precisely	what	South	Africans	faced	in	their	struggle	
against	colonialism	and	apartheid.	In	South	Africa	the	struggle	against	
apartheid	had	rival	approaches—between	the	Pan	Africanist	Congress	
(PAC)	and	the	African	National	Congress	(ANC).	The	PAC	took	a	radical	
stance	 on	 the	 nature	 of	 black	 liberation,	 insisting	 on	 a	 specifically	
African	humanism	distinct	from	the	aspirations	of	the	ANC’s	Freedom	
Charter	of	1955.	In	Sharpeville	in	1960,	the	PAC	led	a	march	to	a	police	
station	where	thousands	came	without	passbooks	in	order	to	defy	the	
pass	 laws.	What	 followed	was	 a	massacre	 in	which	 69	 people	were	
killed	and	several	hundred	injured.	These	were	the	events	that	formed	
the	backdrop	to	the	personal,	political	and	juridical	journey	of	Dikgang	
Moseneke.		

In	 his	 memoir	My	 Own	 Liberator,	 Justice	 Moseneke	 recounts	
having	to	move	school	in	1962	because	the	land	on	which	his	cherished	
school,	Kilnerton,	was	located	was	expropriated	by	the	government	for	
the	 exclusive	 use	 of	 those	 designated	white.1	As	 a	 teenager	 he	 was	
recruited	to	join	the	African	Students	Union	of	South	Africa	(ASUSA)—
attending	 meetings	 and	 beginning	 to	 make	 fateful	 political	 choices.	
ASUSA	was	 an	 entry	 point	 for	 youth	 to	 join	 the	 Pan	Africanist	 PAC.	
Robert	Sobukwe	and	other	leaders	of	the	PAC	were	by	then	in	prison.	

																																																																				
1	Dikgang	Moseneke,	My	Own	Liberator:	A	Memoir	(Picador	2016).	
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Their	defiance	of	 the	apartheid	 legal	 system	was	 total.	As	Moseneke	
points	out,	when	charged	they	entered	no	plea,	asked	for	no	bail,	and	
did	not	put	up	a	defence.	They	defied	unjust	laws	and	expected	to	be	
punished	for	it.	

Dikgang	Moseneke	was	arrested	at	2am	on	21st	March,	1963,	on	
an	accusation	of	terrorism.	He	was	15	years	old.	What	followed	were	
months	of	solitary	confinement,	beatings,	torture,	being	forced	to	sign	
statements	and	confessions,	and	appearances	before	magistrates	and	
judges	without	legal	representation.	There	were	nonetheless	small	but	
significant	 acts	 of	 defiance:	 defying	 his	 captors’	 injunctions	 and	
showing	the	scars	and	cuts	of	his	confinement	to	the	magistrate	is	one	
such	 moment	 that	 struck	 me	 in	 reading	 his	 memoir.	 The	 ultimate	
charge	he	faced	was	of	conspiring	with	a	banned	organization	(the	PAC)	
to	 overthrow	 the	 state	 by	 violent	 means.	 He	 would	 be	 tried	 in	 the	
famous	 courtroom	 in	 which	 a	 year	 later,	 in	 1964,	 Nelson	 Mandela	
would	stand	trial	for	treason,	and	facing	the	death	penalty	would	make	
an	 address	 about	 his	 fight	 against	 white	 domination	 and	 black	
domination,	a	cause	for	which,	if	necessary,	he	said	he	was	willing	to	
die.	 And	 so	 it	 was,	 that	 in	 this	 courtroom,	 Dikgang	 Moseneke	 was	
sentenced	to	10	years	 imprisonment;	a	sentence	served	with	Nelson	
Mandela	and	others	on	Robben	Island.	

President	Thabo	Mbeki,	 in	his	Foreword	 to	 Justice	Moseneke’s	
memoir,	 recalls	 the	 role	 played	 by	 Alexander	 Hamilton	 and	 John	
Marshall	 in	 the	 formation	of	 the	early	Republic	of	 the	United	States.	
Marshall	in	particular	served	as	the	4th	Chief	Justice	of	the	US	Supreme	
Court	 for	a	 long	tenure	of	over	30	years,	and	helped	to	entrench	the	
liberal	 ambitions	of	 that	Constitution.	The	 rule	of	 law,	 separation	of	
powers	 and	 constitutional	 supremacy,	 it	 was	 felt,	 would	 be	 best	
protected	by	those	who	fought	in	the	revolution	against	British	feudal	
rule.	The	implication	President	Mbeki’s	comment	in	relation	to	Justice	
Moseneke	 is	clear:	protecting	 the	revolution	requires	 those	with	 the	
‘requisite	knowledge	and	requisite	integrity’—that	is,	those	who	were	
part	of	the	revolution.	

Justice	Moseneke’s	judgments	and	statements	attest	to	the	fact	
that	 President	 Mbeki’s	 trust	 was	 placed	 in	 the	 right	 hands.	 His	
judgment	 in	 the	 Joe	Slovo	Community	eviction	case	comes	 to	mind.2	
Other	 statements	 include:	 ‘Constitutionalism	 in	 South	 Africa	 has	
																																																																				
2	Residents	of	Joe	Slovo	Community,	Western	Cape	v	Thubelisha	Homes	and	Others	(CCT	
22/08)	[2009]	ZACC	16	(10	June	2009).	
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undoubtedly	and	commendably	taken	a	pro-poor	stance,	which	was	to	
be	expected,	though	it	is	often	the	Constitutional	Court	that	has	been	at	
the	forefront	of	this	rather	than	government	itself.’3	

He	also	stated,	in	statements	that	no	doubt	won	him	no	friends	
in	the	current	regime,	that:	‘Judgments	show	that	courts	have	insisted	
on	the	rule	of	law	and	on	executive	transparency	and	accountability.	
They	 have	 protected	 and	 upheld	 freedom	 of	 expression	 alongside	
privacy	and	human	dignity.	…	 [I]t	 is	 the	courts	 that	have	repeatedly	
warned	 that	 the	 scourge	 of	 public	 corruption	 and	 patronage	 will	
ultimately	imperil	the	war	against	poverty,	disease	and	equality.’4	

It	is	clear,	then,	that	Justice	Moseneke	is	aware	that	the	promise	
of	 revolution	 is	 one	 thing,	 and	 the	 reality	 is	 another.	 If	 radical	
possibilities	were	sewn	in	the	struggle	against	apartheid,	the	reality	of	
transition	 has	 had	 to	 grapple	 with	 continuing	 social	 inequalities,	
unemployment,	 and	 poverty.	 The	 Marikana	 Massacre	 of	 striking	
mineworkers	in	2012,	in	which	a	black	police	force	controlled	by	the	
ANC	government	unleashed	violence	against	civilians,	is	emblematic	of	
the	 failures	 and	 challenges	 in	 South	 Africa.	 The	massacre	 has	 been	
compared	to	the	Sharpeville	Massacre	of	1960.	Democracy	and	a	much-
lauded	 constitutional	 dispensation	 have	 not	 created	 social	 and	
economic	emancipation.	

Part	of	Justice	Moseneke’s	response	to	these	challenges	is	first	to	
assert	 that	 one	 cannot	 just	 dream	of	 revolutionary	 ideals;	 one	must	
take	 real	 and	 concrete	 steps	 to	 pursue	 legitimate	 goals.	 Second,	
recalling	Robert	Sobukwe	and	others	who	demanded	freedom	in	‘our	
lifetime’,	he	stresses,	‘I	was	my	own	liberator’.	

To	elaborate	this	message	of	liberation,	we	will	now	hear	from	
Justice	Moseneke,	whose	lecture	is	titled:	‘Social	Justice	and	Education:	
The	Crisis	in	the	Social	Transition	from	Apartheid	to	Democracy’.	

	
Stewart	Motha	

	 	

																																																																				
3	Moffet	Mofokeng,	George	Matlala	and	Dianne	Hawker,	‘Moseneke	in	New	Clash	with	
Zuma’,	Sunday	Independent,	14	May	2012.	
4	ibid	
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The	2017	Patrick	McAuslan	Annual	Law	Lecture	
Introduction	and	salutations	

I	am	privileged	to	be	delivering	the	2017	Patrick	McAuslan	Annual	Law	
Lecture.	It	is	a	tribute	to	one	who	deserves	this	honour	richly.	I	am	also	
grateful	for	this	kind	invitation	of	the	Birkbeck	School	of	Law.		

Our	country,	South	Africa,	is	again	in	the	throes	of	a	nationwide	
students’	revolt.	They	demand	access	to	free,	quality,	and	might	I	add	
in	 their	 very	 words,	 ‘de-colonised’	 and	 ‘de-commodified’	 higher	
education.	 Their	 memorable	 slogan	 is	 ‘Fees	 Must	 Fall’.	 The	 iconic	
weapon	of	resistance	of	‘Fallists’,	as	they	have	come	to	be	known,	has	
been	the	total	disruption	or	shutdown	of	academic	 life	on	university	
campuses	until	fees	have	fallen.	Sadly,	some	of	the	protests	have	been	
accompanied	by	destruction	of	property	and	a	heavy-handed	response	
by	the	police	and	other	state	security	apparatus.	This	genre	of	protest	
has	been	on	the	go	with	varying	intensity	for	nearly	two	years	now.	

The	last	major	student	revolt	was	40	years	ago	in	the	winter	of	
1976.	What	sparked	that	revolt	was	a	rather	mindless	attempt	by	the	
apartheid	 minority	 regime	 to	 impose	 the	 Afrikaans	 language	 as	 a	
medium	 of	 instruction	 in	 all	 African	 schools.	 That	 June	 ’76	 uprising	
became	 as	 famous	 as	 it	 was	 emblematic	 of	 the	 resistance	 against	
apartheid.	 In	 1994,	 formal	 racial	 oppression	 ended	 and	 Nelson	
Mandela	 was	 inducted	 as	 our	 first	 democratic	 president	 under	 an	
imaginative	and	inspired	constitution.	

22	 years	 later,	 in	 a	 less	 than	 peaceful	 nationwide	 uprising,	
students	with	clenched	fists	first	shouted	‘Rhodes	Must	Fall’.	They	in	
effect	posed	difficult	questions	about	the	legitimacy	of	the	post-colonial	
institutional	 culture	 of	 tertiary	 education.	 Many	 universities	 had	
remained	 remarkably	 Eurocentric	 and	 in	 quick	 succession	 renewed	
protests	 took	 root	 under	#FeesMustFall.	 Students,	 like	 elsewhere	 in	
the	world,	harnessed	the	near	full	potential	of	social	media	to	organise	
widespread	and	resilient	protests.	

This	 startling	development	prompted	me	 to	 think	again	 about	
the	 promise	 of	 social	 justice	 embedded	 in	 the	 preamble	 to	 our	
Constitution;	 about	 the	 guarantee	 of	 universal	 access	 to	 basic	
education;	and	about	the	additional	warranty	of	progressive	access	to	
higher	education.	In	this	lecture	I	ask	the	question:	Whether	the	2016	
student	revolt	is	suggestive	of	a	crisis	in	the	transition	from	apartheid	
to	a	non-racial	and	socially	inclusive	democratic	rule?	
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On	 the	 last	 day	 of	 my	 watch	 as	 Deputy	 Chief	 Justice	 of	 the	
Republic	 I	 delivered	 a	 judgment	 on	 a	 dispute	 over	 access	 to	 basic	
education.	I	started	the	judgment	by	trawling	the	thoughts	of	Aristotle,	
Immanuel	 Kant,	 Karl	 Marx,	 Mahatma	 Gandhi,	 Helen	 Keller,	 Nelson	
Mandela,	Kofi	Annan,	Malala	Yousafzai,	the	Holy	Bible,	Buddha,	and	the	
Holy	Quran	on	the	place	of	education	in	society.	I	went	on	to	observe	
that:	

Despite	these	obvious	ancient	virtues,	access	to	teaching	and	
learning	 has	 not	 been	 freely	 and	 widely	 accessible	 to	 all	
people	 at	 all	 times.	 All	 forms	 of	 human	 oppression	 and	
exclusion	 are	premised,	 in	 varying	degrees,	 on	 a	denial	 of	
access	 to	 education	 and	 training.	 The	 uneven	 power	
relations	that	marked	slavery,	colonialism,	the	industrial	age	
and	 the	 information	economy	are	girded,	 in	great	part,	by	
inadequate	 access	 to	 quality	 teaching	 and	 learning.	At	 the	
end	 of	 a	 long	 and	 glorious	 struggle	 against	 all	 forms	 of	
oppression	and	the	beginning	of	a	democratic	and	inclusive	
society,	 we,	 filled	 with	 rightful	 optimism,	 guaranteed	
universal	 access	 to	 basic	 education.	 We	 collectively	 said:	
‘[e]veryone	has	the	right	to	basic	education,	including	adult	
basic	education’. 5 

The	right	to	further	education	
The	debate	over	university	fees	that	must	fall	compels	us	to	start	where	
we	 should—our	 Constitution.	 This	 is	 so	 because	 it	 represents	 our	
collective	convictions	on	the	democratic	project	since	1994.	It	contains	
the	minimum	programme	of	action	to	 found	a	 just	society.	 It	carries	
bold	and	justiciable	provisions	on	socio-economic	rights.	In	particular,	
section	 29	 of	 our	 Bill	 of	 Rights,	 one	 in	 a	 veritable	 collection	 of	
fundamental	 rights	 meant	 to	 underpin	 social	 justice,	 affords	 us	 the	
opportunity	to	look	closely	at	what	our	people	had	hoped	for	on	access	
to	further	education,	which	plainly	includes	tertiary	education.	

In	plain	language	section	29(1)(b)	lays	down	that:	
Everyone	has	the	right	to	further	education,	which	the	state,	
through	 reasonable	 measures,	 must	 make	 progressively	
available	and	accessible.	

																																																																				
5	Section	29(1)(a)	of	the	Constitution—Federation	of	Governing	Bodies	for	South	
African	Schools	(FEDSAS)	v	Member	of	the	Executive	Council	for	Education,	Gauteng	
and	Another	[2016]	ZACC	14;	2016	(4)	SA	547	(CC);	2016	(8)	BCLR	1050	(CC).	
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Our	posture	on	higher	education	places	us	in	good	company.	It	accords	
with	international	human	rights	instruments	on	education.	Article	26	
of	the	Universal	Declaration	of	Human	Rights,	1948,	in	its	words,	says:	

(1)	Everyone	has	the	right	to	education.	Education	shall	be	
free,	at	least	in	the	elementary	and	fundamental	stages.	
Elementary	 education	 shall	 be	 compulsory.	 Technical	
and	 professional	 education	 shall	 be	 made	 generally	
available	 and	 higher	 education	 shall	 be	 equally	
accessible	to	all	on	the	basis	of	merit.	

Rather	 belatedly,	 in	 January	 2015,	 South	 Africa	 ratified	 the	
International	Covenant	on	Economic,	Social	and	Cultural	Rights,	1966.6	
Article	 13(2)(c)	 of	 the	 Covenant	 provides	 for	 the	 right	 to	 higher	
education	in	these	terms:	

Higher	education	shall	be	made	equally	accessible	to	all,	on	
the	 basis	 of	 capacity,	 by	 every	 appropriate	means,	 and	 in	
particular	by	the	progressive	introduction	of	free	education.	

And	our	continental	human	rights	instrument,	the	African	Charter	on	
Human	and	Peoples’	Rights,	1981,	which	our	country	ratified	in	1996,	
provides	 in	Article	17	 that	 ‘[e]very	 individual	shall	have	 the	right	 to	
education’.7	Our	country	also	ratified	the	African	Charter	on	the	Rights	
and	Welfare	of	the	Child8	in	2000,	which	provides	in	relevant	part:	

1.	 Every	child	shall	have	the	right	to	an	education.	
...	
3.	 States	Parties	...	shall	take	all	appropriate	measures	with	
a	view	to	achieving	 the	 full	 realisation	of	 this	right	and	
shall	in	particular:	

...	
(c)	make	the	higher	education	accessible	to	all	on	the	basis	
of	capacity	and	ability	by	every	appropriate	means.	

Returning	home,	our	constitutional	covenant	saddles	the	state	with	the	
duty,	 through	 reasonable	 measures,	 to	 make	 further	 education	
increasingly	 available	 and	 accessible.	 This	 is	 hardly	 surprising.	 The	
																																																																				
6	SAHRC	(2016)	National	Human	Rights	Institution	Report	on	the	South	African	
Government’s	combined	Fourth	to	Eighth	Periodic	Country	Report	on	the	
International	Convention	on	the	Elimination	of	Racial	Discrimination.	
7	African	Charter	on	Human	and	Peoples’	Rights	(adopted	27	June	1981,	entered	into	
force	21	October	1986)	21	ILM	58	(African	Charter)	art	17.	
8	African	Charter	on	the	Rights	and	Welfare	of	the	Child	(adopted	1	July	1990,	entered	
into	force	29	November	1999)	OAU	Doc	CAB/LEG/24.9/49.	
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demand	for	doors	of	learning	to	be	open	to	all	has	been	a	core	demand	
of	our	long	glorious	struggle	over	centuries.	More	so,	the	devastation	
of	colonial	exclusion	left	many	destitute.	Only	the	state	could	effectively	
bear	 the	 burden	 of	 bringing	 further	 education	 to	 its	 impoverished	
people.	This	was	not	a	task	to	be	left	to	the	private	sector	or	market	
forces.	

The	entitlement	to	further	education	in	our	Constitution	is	to	be	
contrasted	with	the	right	to	basic	education	and	adult	education	which	
the	 state	 must	 provide	 universally	 and	 without	 the	 qualification	 of	
progressive	access	or	availability	of	state	resources.	The	Constitution	
makes	 the	 rights	 to	 have	 access	 to	 housing	 and	 to	 other	 social	
amenities	such	as	healthcare,	food,	water	and	social	security	subject	to	
the	express	condition	of	the	state’s	‘available	resources’.	Strangely,	the	
Constitution	is	silent	on	whether	access	to	further	education	is	subject	
to	available	state	resources	as	it	is	subject	to	progressive	realisation.	
Without	making	 a	 lawyer’s	 fine	 point	 between	 the	 difference	 in	 the	
wording	of	sections	26	and	27,9	on	the	one	hand,	and	section	29(1)(b),	
on	 the	 other,	 it	 is	 justifiable	 to	 conclude	 that	 the	 guarantee	 to	 have	
access	to	post-school	education	is	also	subject	to	available	resources.	

Even	 that	 said,	 here	 is	 the	 fundamental	 issue.	 Since	 1994,	 the	
state	was	obliged	to	devise	and	implement	a	master	plan	that	would	
afford,	 at	 the	 very	 least,	 its	 citizens	 universal	 and	 quality	 basic	 and	
adult	education	and	an	increasing	access	to	higher	education.	The	plan	
had	 to	 be	 reasonable,	 transparent,	 capable	 of	 prompt	 and	 effective	
implementation	 and	 well-aligned	 with	 the	 social	 objectives	 of	 our	
people	 and	 country.	 A	 plan	 of	 that	 order	would	 have	 regard	 to	 the	
spatial	and	demographic,	economic	and	budgetary	imperatives	of	our	
land.	 In	 short,	 the	plan	of	 the	 state	 had	 to	 be	 reasonably	 capable	 of	
affording	universal	access	to	basic	and	adult	education	promptly	and,	
increasing	access	to	higher	education	over	time.	Implicit	in	all	this	is	
that	 the	 state	 was	 obliged	 to	 prioritise,	 and	 indeed	 sometimes	
re-prioritise,	resources	in	order	to	give	prompt	effect	to	access	to	all	
education	including	higher	education	progressively.	

So	 the	 demand	 for	 free	 access	 to	 further	 education,	 obviously	
including	university	and	post-school	technical	education,	is	a	good	one.	
It	properly	derives	from	our	constitutional	quest	to	shorten	the	social	
distance	and	fashion	a	more	just	society.	The	claim	that	fees	must	fall	
is	well	embedded	in	the	objectives	of	our	long	struggle	for	freedom	and	

																																																																				
9	The	right	to	housing	and	health	care	respectively.	
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equality	and	 is	now	rightly	 located	within	 the	democratic	project	as	
represented	 by	 the	 collective	 constitutional	 pact	 and	 international	
human	rights	instruments	our	country	has	ratified.	

Like	all	fundamental	rights,	the	entitlement	to	access	to	higher	
education	is	open	to	a	limitation	by	way	of	a	law	of	general	application,	
provided	 the	 legislation	 is	 reasonable	and	 justifiable	 in	an	open	and	
democratic	 society	 based	 on	 values	 such	 as	 ours.	 Limitations	 that	
might	 be	 constitutionally	 permissible	 may	 include	 an	 admission	
requirement	of	merit	or	of	channelling	students	to	a	course	selection	
that	is	likely	to	help	enhance	research	or	to	grow	the	economy,	or	other	
limitation	closely	allied	to	a	compelling	societal	need.	

But	 the	 state	 or	 its	 universities	 should	 not	 every	 year	 hike	
university	 fees	 and	 still	 assert	 that	 they	 are	 complying	 with	 the	
constitutional	 injunction	 to	 make	 higher	 education,	 through	
reasonable	 measures,	 progressively	 available	 and	 accessible.	 The	
higher	 the	 fees,	 the	 more	 education	 will	 be	 commoditised	 and	 the	
lesser	the	deserving	people	who	will	afford	access.	

Our	 higher	 education	 crisis	 has	 many	 mother	 and	 father	
progenitors.	The	first	seem	to	be	the	“massification”	of	the	demand	for	
university	 education.	 The	 colonial	 higher	 education	 offering	 was	
racially	limited,	elitist	and	reflective	of	the	class	interest	of	our	colonial	
masters.	 Universities	 were	 enclaves	 of	 privilege	 open	 to	 those	 who	
could	or	were	assisted	to	afford	them.	But	within	20	years	of	the	advent	
of	democracy—from	1994	to	2014—the	number	of	university	students	
doubled	 from	 half	 a	 million	 to	 a	 million	 and	 now	 stands	 at	 nearly	
1.3million;	 but	 the	 number	 of	 universities	 and	 admission	 places	 in	
existing	universities	did	not	increase.	

The	 second	 transitional	 challenge	 was	 that	 the	 state,	
beleaguered	by	diverse	demands	for	social	funding,	did	not	adequately	
budget	for	the	bigger	numbers	of	students.	Prof	Bozzoli	explains	that:	

[The]	 result	 was	 that	 government	 funding	 of	 universities	
decreased	 from	 50%	 to	 40%	 of	 university	 budgets.	 That	
shortfall	had	to	be	dealt	with.	Part	of	the	result	was	bigger	
and	bigger	classes,	which	meant	less	attention	to	students.	
Donors	 did	 increase	 funding	 slightly,	 but	 the	 biggest	
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increase	 had	 to	 come	 from	 student	 fees,	 which	 pitted	
students	against	the	universities.10	

All	this	meant	the	new	breed	of	university	students	were	increasingly	
drawn	 from	 working	 class	 and	 poor	 backgrounds.	 Aside	 sparse	
scholarships	and	bursaries,	their	impoverished	guardians	had	to	fund	
the	rising	fees.	That	state	of	affairs	was	bound	to	reduce	progressive	
access	to	the	sector	and	frustrate	the	socially	transformative	purpose	
of	 our	 constitutional	 democracy.	 In	 other	 words,	 inequality	 would	
remain	stubborn	as	social	distances	 increased.	Through	 the	demand	
that	fees	must	fall	our	youth	are	invoking	a	complex	grievance	about	
an	 incomplete	 and	 inchoate	 transition	 from	 colonial	 and	 racialised	
injustice	 to	 a	 society	 prefigured	 in	 the	 democratic	 project.	 Their	
grievance,	 I	 suggest,	points	 to	a	 faltering	social	 transition	dogged	by	
high	 unemployment	 amongst	 the	 poorly	 educated	 youth,	 their	
resultant	economic	exclusion	compounded	by	poor	public	governance,	
wasteful	public	expenditure	and	predatory	tendencies	on	the	part	of	
most	within	the	ruling	elite.	That	state	of	affairs	has	spawned	fast—
radicalising	youth	who	are	calling	for	a	drastic	social	transformation	of	
society	 rather	 than	 the	 reconciliation	 and	 social	 cohesion	 Nelson	
Mandela,	our	first	democratic	president,	stood	for.	

The	 third	blight	of	our	post-colonial	education	system	has	not	
been	getting	a	proper	recognition	in	spite	of	our	public	investment	in	
education.	In	2012,	the	United	Nations	Development	Programme	found	
that	6.0%	of	the	country’s	GDP	is	spent	on	education.11	This	is	similar	
to	the	World	Bank’s	finding	of	6.4%	in	2012.12	

A	report	by	Statistics	South	Africa13	also	recognised	the	disparity	
between	 government	 expenditure	 of	 education	 and	 education	
outcomes:	

As	of	2010/11,	government	expenditure	on	education	was	
the	largest	single	line	item	in	the	budget,	standing	at	20%	of	

																																																																				
10	Daily	Maverick	24	October	2016	<http://www.dailymaverick.co.za/article/2016-
10-24-video-between-the-lines-belinda-bozzoli-does-the-anc-want-universities-to-
fall/>.	
11	UNDP	(2013)	Expenditure	on	Education	
<http://hdr.undp.org/en/content/expenditure-education-public-gdp>.	
12	The	World	Bank	(2013)	Expenditure	on	Education	
<http://data.worldbank.org/indicator/S	E.XPD.TERT.PC.ZS?name_desc=true>.	
13	Statistics	South	Africa	(2013)	Millennium	Development	Goals:	Achieve	Universal	
Primary	Education.	
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the	 budget	 and	 6%	 of	 the	 GDP.	 However,	 international	
assessment	 and	 comparisons	 indicate	 that	 our	 education	
outcomes	do	not	mirror	the	investment	levels	which	prevail	
in	 South	 Africa	 (DBE,	 2012).	 Given	 the	 labour-intensive	
nature	of	schooling,	the	vast	majority	(78%)	of	the	education	
budget	 goes	 to	 personnel	 expenditures,	 mainly	 teacher	
salaries.14	

This	 has	 raised	 cutting	 questions	 about	 the	 quality	 and	 content	 of	
teaching	 in	 public	 schools.	 Many	 doubt	 the	 commitment	 of	 most	
teachers	to	the	task	at	hand.	South	African	Democratic	Teachers	Union	
(SADTU),	a	teacher	union,	is	the	biggest	public	sector	union	within	the	
labour	 federation	 that	 is	 in	 a	political	 alliance	with	 the	 ruling	party.	
Some	 commentators	 insinuate	 that	 through	 SADTU’s	 alliance	
arrangement,	 the	 ruling	 party	 has	 undermined	 the	 state’s	 oversight	
responsibility	over	educators?	

Basic	education	
So	what	 have	we	 done	 right	 in	 the	 last	 22	 years?	 Under	 apartheid,	
education	was	not	equally	available	to	all	South	Africans.	Then	we	were	
a	population	of	40.5	million.15	We	are	now	a	population	of	55	million.	
In	1996,	black	females,	20	years	and	older,	had	the	lowest	educational	
qualifications,	with	20%	having	 received	no	education	at	 all.16	Black	
males	were	 also	 in	 the	minority	with	 14%	not	 having	 received	 any	
education.	 Conversely,	 99%	 of	 whites	 aged	 20	 years	 and	 older	 had	
received	 secondary	 education.	 The	 silver	 lining	was	 that	 89%	of	 all	
children	between	the	ages	of	7–15	years	old	were	attending	school.17In	
the	20	years	following	the	end	of	apartheid,	basic	education	flourished.	
As	of	2014,	there	were	12,655,436	learners	in	primary	and	secondary	
schools	 in	 South	 Africa.	 This	 was	 calculated	 to	 include	 12,117,015	
learners	in	public	sector	schools	and	538,421	learners	in	independent	
schools.18	

																																																																				
14	ibid	19.	
15	Statistics	South	Africa	(2004)	Census	2001:	Primary	tables	South	Africa—Census	
’96	and	2001	compared,	Report	03-02-04.	
16	Central	Statistical	Service	(1996)	Living	in	South	Africa:	Selected	findings	of	the	
1995	October	household	survey.	
17	Statistics	South	Africa	(2001)	Education	in	South	Africa:	Selected	findings	from	
Census	’96.	
18	Department	of	Basic	Education	(2016)	Education	Statistics	in	South	Africa	2014.	
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The	enrolment	rate	for	primary	school	 learners	(ages	7–13)	of	
99%	was	reached	 in	2011.19	Also	 in	2011,	South	Africa	had	a	94.7%	
successful	 primary	 school	 completion	 rate,	 compared	 to	 93.8%	 in	
other	middle	 income	 countries.20	This	 adorable	 picture	 of	 universal	
access	 to	 basic	 education	 must	 be	 qualified	 by	 reports	 of	 non-
governmental	 organisations	 like	 Equal	 Education	 that	 run	
troublesome	 statistics	 of	 a	 lack	 of	 proper	 classrooms,	 teaching	
amenities,	textbooks,	ablution	and	toilet	facilities,	drinkable	water	and	
electricity	and	access	to	digital	platforms.21	

But	before	you	applaud	our	universal	access	to	basic	education,	
here	comes	the	crunch.	The	successful	completion	rate	for	secondary	
schooling	is	a	mere	43.9%.22	Shockingly	though,	51%	of	young	South	
Africans	 have	 still	 not	 attained	 upper	 secondary	 education.	 This	
horrific	 secondary	 schooling	 drop-out	 rate	 has	 a	 big	 impact	 on	 the	
unemployment	rate	amongst	adults.	Of	those	who	are	unemployed	in	
each	racial	group	in	South	Africa,	more	than	58%	of	black	unemployed	
persons,	67.9%	of	 coloured	unemployed	persons,	 and	29%	of	white	
and	Indian	unemployed	persons	did	not	complete	secondary	schooling.	

Research	 evidence	 points	 to	 declining	 low	 uptake	 of	 subjects	
most	 needed	 for	 effective	 entry	 into	 tertiary	 education	 institutions,	
skilled	jobs,	entrepreneurship	and	the	economy.	So	matric	pass	rates	
announced	 with	 much	 pomp	 every	 new	 year	 tell	 us	 nothing	 about	
troublesome	percentages	of	our	people	who	have	come	to	the	end	of	
the	road	in	terms	of	their	career—neither	ready	for	tertiary	education	
nor	for	useful	deployment	in	the	economy.	

Higher	education	

																																																																				
19	Statistics	South	Africa	(2013)	Millennium	Development	Goals:	Achieve	Universal	
Primary	Education.	
20	ibid.	Primary	school	completion	rate	refers	to	the	number	of	learners	who	
complete	primary	school	(Grade	7).	
21	For	instance,	according	to	Equal	Education	and	Equal	Education	Law	Centre’s	joint	
comment	on	the	draft	National	Water	Sanitation	Policy	GN	70	GG	39668	of	12	
February	2016,	474	public	schools	have	no	sanitation	facilities	and	4,681	do	not	
have	reliable	water	supply.	49%	of	schools	either	do	not	have	any	sanitation	
facilities	or	are	forced	to	rely	on	pit	latrines	and	other	facilities.	In	a	Basic	Education	
Shadow	Report,	Equal	Education	highlights	the	fact	that	862	public	schools	do	not	
have	access	to	water	and	1,366	schools	do	not	have	access	to	electricity.	
22	Secondary	school	completion	rate	refers	to	the	proportion	of	individuals	from	the	
ages	of	20–24	who	have	completed	Grade	12.	
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I	 turn	 briefly	 to	 higher	 education.	 In	 2013,	 there	 were	 136	 higher	
education	 institutions	with	1,103,639	students	enrolled;	667	 further	
education	and	training	(FET)	or	technical	and	vocational	education	and	
training	 (TVET)	 Colleges	 in	 South	 Africa	 with	 a	 total	 of	 794,250	
students	 enrolled;	 and	 3,212	 Adult	 Education	 and	 Training	 (AET)	
Centres	with	 257,823	 students	 enrolled.23	In	 total,	 there	were	4,025	
public	and	private	post-school	education	and	training	institutions.	

Despite	 this	 remarkable	 proliferation	 of	 higher	 education	
institutions,	 tertiary	 output	 for	 economic	 growth	 is	 inadequate.	 The	
effects	 of	 not	 having	 adequate	 tertiary	 education	 are	 evident	 in	 the	
employment	 sector.	 Recent	 statistics	 have	 shown	 that	 the	 biggest	
segment	 of	 the	 employed	 population	 with	 tertiary	 qualifications	 is	
among	the	white	and	Indian	population	groups.	To	this	end,	47.5%	of	
employed	white	persons	and	28.7%	of	employed	Indian	persons	had	a	
tertiary	education	while	only	15.9%	of	 employed	black	persons	and	
14.1%	 of	 employed	 coloured	 persons	 enjoyed	 the	 same	 benefit	 of	
tertiary	education.24	

An	 OECD	 Report	 notes	 that	 our	 employment	 sector	 places	
importance	on	higher	educational	attainment.25	According	to	this,	82%	
of	 adults	 with	 a	 bachelor’s	 degree	 (at	 minimum)	 will	 enjoy	
employment	 while	 only	 49%	 of	 adults	 with	 a	 lower	 secondary	
education	will	become	employed.	This	 is	below	the	OECD	average	of	
60%.	

As	 of	 2014,	 35%	 of	 25–34	 year	 olds	 had	 attained	 upper	
secondary	or	post-secondary	non-tertiary	education	as	 their	highest	
level	of	education.	This	means	that	young	South	Africans	are	achieving	
higher	levels	of	education	than	their	parents’	generation	as	only	15%	
of	55–64	year	olds	have	attained	upper	secondary	or	post-secondary	
non-tertiary	education	as	their	highest	level	of	education.	

The	 upshot	 of	 all	 I	 have	 related	 thus	 far	 is	 that	 our	 global	
competitiveness	on	education	output	is	truly	unflattering.	The	Global	
Competitiveness	Report	2016–201726	has	ranked	South	Africa	123	out	
of	138	in	health	and	primary	education	and	77th	 in	higher	education	
																																																																				
23	Department	of	Higher	Education	and	Training	(2015)	Statistics	on	Post-School	
Education	and	Training	in	South	Africa:	2013.	These	statistics	include	public	and	
private	institutions.	
24	Statistics	South	Africa	(2016)	Quarterly	Labour	Force:	Quarter	2.	
25	OECD	(2016)	Education	at	a	Glance	2016:	South	Africa.	
26	Klaus	Scwab	World	Economic	Forum,	The	Global	Competitiveness	Report	2016–
2017.	
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and	training,	which	seems	to	include	secondary	education.	Focusing	on	
the	quality	of	primary	education,	South	Africa	is	ranked	126.	This	is	up	
five	places	from	last	year.	The	following	detailed	rankings	are	set	forth	
for	higher	education	in	South	Africa,	including	secondary	education:	

(i) Secondary	education	enrolment	rate	(gross	%):	67th	
(ii) Tertiary	education	enrolment	rate	(gross	%):	99th	
(iii) Quality	of	the	education	system:	134th	
(iv) Quality	of	math	and	science	education:	138th	
(v) Quality	of	management	schools:	21st	
(vi) Internet	access	in	schools:	111th	
(vii) Extent	of	staff	training:	19th	

In	short,	we	are	in	a	deep	education	crisis.	

What’s	to	be	done?	
The	 inexorable	 question	 is:	 What’s	 to	 be	 done?	 Foremost	 we	 must	
restore	 peace	 to	 our	 riotous	 campuses	 and	 resume	 teaching	 and	
learning	 even	 in	 the	 face	 of	 an	 education	 system	 that	 is	 facing	
enormous	challenges.	

But	conceding	the	constitutional	and	ethical	validity	of	the	call	
for	 fees	 must	 fall,	 important	 as	 it	 is,	 is	 the	 easy	 part.	 A	 number	 of	
trenchant	allied	issues	call	for	attention.	

First,	the	violence	that	has	reared	its	head	during	or	connected	
to	demands	that	fees	must	fall	is	wholly	unacceptable	and	should	stop	
immediately.	It	bears	no	justification	whatsoever	and	in	effect	amounts	
to	punishable	criminal	conduct.	However	correct	one’s	demand	might	
be	and	however	strong	one	might	feel	about	the	demand,	it	may	not	be	
prosecuted	violently	 in	a	society	set	up	to	mediate	disputes	within	a	
democratic	tradition	and	indeed,	subject	to	the	rule	of	law	and	not	the	
rule	 by	 coercion.	 Violence	 is	 antithetical	 to	 peaceful	 mediation	 of	
differences	 and	 democratic	 practice.	 I	 know	 that	 the	 absence	 of	
violence	does	not	always	denote	justice	and	yet	peace	affords	the	best	
space	to	find	justice.	

For	ample	and	obvious	reasons,	democracies	eschew	violence	in	
favour	of	a	mechanism	of	democratic	accountability.	That	is	why	terms	
of	office	of	public	representatives	are	tenuous.	They	are	tied	to	a	fixed	
term	and	always	subject	to	re-election,	if	they	were	to	continue	in	office.	
In	a	credible	and	peaceful	election,	the	electorate	is	the	final	arbiter	on	
whether	 the	 ruling	 elite	 has	 honoured	 or	 frustrated	 the	 legitimate	
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claim	of	citizens	such	as	the	demand	for	universal	access	to	quality	and	
liberating	education.	

Universities	are	 the	wrong	 targets	 for	a	violent	uprising.	First,	
they	 are	 soft	 targets.	 They	were	never	meant	 to	be	 fortresses.	 They	
have	no	effective	means	to	deal	with	violent	protests,	disruption	and	
coercion.	If	anything,	universities	were	always	meant	to	be	open	spaces	
in	which	ideas,	new	knowledge	and	other	innovation	would	flourish.	In	
that	setting,	protests	and	contestation	of	ideas	are	permissible	but	only	
if	they	are	peaceful	and	cognisant	of	the	entitlement	of	others.	It	cannot	
be	correct	that	when	an	overwhelming	majority	of	students	choose	to	
resume	tutorials	they	are	coerced	by	the	threat	of	violence	or	violence	
not	 to.	 Second,	 in	 truth	 universities	 can	 never	 rightly	 promise	
progressive	 access	 to	higher	 education.	Only	 the	 state	 can.	The	 true	
counterparty	to	claims	that	fees	must	fall	is	the	state.	So	universities	
are	the	wrong	target.	The	violence	on	campuses	must	stop	forthwith	
before	 it	 delegitimises	 a	 valid	 claim	 for	 universal	 access	 to	 higher	
education	subject	to	reasonable	qualifications.	Equally,	our	state	must	
agree	to	demilitarise	the	academic	spaces.	Our	history	has	shown	that	
state	coercion	against	protesting	students	is	an	inappropriate	response.	
We	must	find	a	peacefully	mediated	solution.	

A	few	steps	to	the	solution?	
The	 call	 of	 the	 Fallist	 movement	 in	 universities	 is	 often	 framed	 in	
absolute	 terms.	 It	 is	 indeed	 unclear	 whether	 all	 fees—tuition,	
textbooks,	internet	access,	boarding	and	lodging,	transport	and	pocket	
money—must	fall.	That	open-ended	demand	that	fees	must	fall	poses	
the	anterior	question	about	what	kind	of	university	we	deserve	and	can	
afford.	Must	it	be	an	omnibus	of	social	services	or	should	a	university	
offer	only	its	core	academic	calling.	

Equally	uncertain	of	the	Fallist	position	is	whether	every	student,	
irrespective	of	financial	need,	must	be	fully	funded	by	the	state.	There	
are	 also	 crucial	 issues	 of	 time	 frames	 within	 which	 free	 access	 to	
tertiary	education	must	be	realised—must	it	be	now	or	nothing?	Part	
of	the	grievances	pertains	only	to	institutional	issues,	limited	to	senior	
management	 of	 institutions	 and	 other	 customised	 disaffection.	 All	
these	matters	call	 for	 in-depth	conversations	not	only	with	students	
and	their	parents	but	also	with	broader	civil	society	and	the	state.	

The	 state	 has	 not	 persuaded	 students	 that	 it	 has	 a	 credible	
solution	to	the	fees	crisis.	It	has	conceded	the	grievance	in	broad	terms	
lacking	 specificity	 on	 the	 remedy	 it	 proposes.	 In	 instances	 it	 has	
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characterised	 the	 protests	 as	 attempts	 at	 regime	 change	 funded	 by	
enemies	of	the	state.	The	latter	analysis	of	the	student	revolt	may	be	
unimaginative	and	perhaps	lazy.	

I	understand	the	stance	of	the	state	that	the	nation	should	await	
the	outcome	of	the	Heher	Commission	report.	At	a	formalistic	level	that	
may	be	the	correct	approach.	But	the	students	in	protest	will	not	wait.	
This	 means	 the	 prospect	 of	 heightened	 unrest	 during	 university	
registration	and	later	in	January	2017	is	real	and	ominous.	

What	we	collectively	need	to	do,	in	my	humble	view,	wearing	my	
hat	as	a	patriot	and	indeed	as	Chancellor	of	Wits,	sometimes	called	the	
epicentre	of	the	student	uprising,	is	to	convene	a	prompt	negotiating	
forum	by	civil	society	at	which	leaders	and	representatives	of	students,	
civil	 society	 formations,	 business	 and	 stakeholders	 with	 serious	
interest	 in	 the	 education	 of	 our	 youth,	 come	 together	 to	 talk	 and	
fashion	a	Marshall	Plan	to	overcome	the	education	crisis.	That	forum	
would	be	doing	what	we	never	did	in	1994	when	we	ended	apartheid	
and	picked	on	our	socio-economic	guarantees.	

At	the	negotiating	forum	or	national	convention	the	government	
will	occupy	a	place	of	importance	because	it,	in	the	end,	bears	the	duty	
to	 provide	 legitimate	 access	 to	 higher	 education.	 The	 policy	 or	
legislative	 measure	 government	 would	 take	 thereafter	 would	 be	
responsive	to	and	enjoy	the	support	of	vast	stakeholders	in	education.	
After	all,	only	government	can	formulate	effective	policy	or	legislative	
measures.	 But	 peace	 in	 the	 education	 sector	 cannot	 be	 achieved	 by	
state	coercion	or	unilateral	declarations	and	positions.	Responsiveness	
and	cohesion,	and	not	coercion,	is	called	for.	

To	this	end,	at	the	invitation	and	insistence	of	several	civil	society,	
university	and	student	formations,	I	have	agreed	to	convene	a	National	
Education	Crisis	Forum	which	has	been	in	deep	conversation	with	all	
stakeholders	 including	 government	 at	 the	 highest	 level.	 I	 have	been	
joined	by	esteemed	other	South	Africans	as	co-convenors	of	the	Forum.	
The	Forum	plans	to	convene	a	nationwide	convention,	not	later	than	
the	 end	 of	 February	 2017,	 to	 tease	 out	 all	 the	 disputes	 and	 issues	
around	 the	 protest,	 including	 endemic	 violence	 and	 campus	
militarisation,	 in	 a	 way	 that	 points	 to	 a	 master	 plan	 on	 access	 to	
education	 envisaged	 by	 our	 democratic	 project,	 as	 mirrored	 in	 our	
Constitution.	 In	 that	way	we	may	 save	 the	 2017	 academic	 year	 and	
indeed	place	education	where	it	belongs	in	our	long	struggle	for	a	just	
society.	
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Our	 Constitution	 has	 been	 phenomenal	 and	 our	 democratic	
project	is	well	on	course	despite	a	measure	of	turbulence.	Even	with	all	
of	 our	 glorious	 constitutional	 jurisprudence,	 if	 we	 do	 not	 fix	 our	
education	a	just	society	will	remain	a	pipe	dream.	
	
Good	night	and	God	bless.	
	

Dikgang	Moseneke	
Friday,	20th	January,	2017	

Common	Room,	The	Law	Society		
London,	UK	
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Anti-totalitarian	Memory:		
Explaining	the	Presence	of		
‘Rights	Abuse’	Clauses	in		
International	Human	Rights	Law	
FREDERICK	COWELL*	

Rights	abuse	clauses	are	provisions	in	the	European	Convention	
on	Human	Rights	and	the	International	Covenant	on	Civil	and	
Political	 Rights	 which	 prevent	 individuals	 using	 rights	 to	
undermine	 the	 rights	 of	 others	 in	 society.	 They	 are	 most	
commonly	used	to	restrict	the	free	speech	of	extremist	political	
groups.	This	paper	argues	that	they	are	a	reflection	of	an	anti-
totalitarian	 consensus	 behind	 both	 instruments.	 A	 critical	
examination	of	 their	history	 shows	 that	 these	 clauses	 are	 the	
products	of	a	form	of	collective	European	memory	which	seeks	
to	 safeguard	 against	 a	 collective	 heritage	 of	 totalitarianism.	
Their	 substance	 seemingly	 privileges	 a	 complex	 historically	
contingent	form	of	anti-racism	and	they	can	be	used	to	justify	
seemingly	far-reaching	restrictions	on	free	speech	and	freedom	
of	association	in	order	to	prevent	against	totalitarianism.	Rights	
abuse	 clauses,	 this	 paper	 concludes,	 are	 a	 form	 of	 collective	
juridical	memory	which	has	overshadowed	the	development	of	
human	rights	law	in	certain	areas	

.	

Introduction	

Rights	abuse	clauses	are	provisions	in	a	human	rights	instrument	that	
prohibit	 the	 use	 of	 rights	 as	 a	 tool	 for	 removing	 rights	 from	 other	
people.	For	example,	Article	17	of	the	European	Convention	on	Human	
Rights	(ECHR)	prohibits	any	 ‘group	or	person	any	right	to	engage	in	
any	activity	or	perform	any	act	aimed	at	the	destruction	of	any	of	the	

																																																																				
*	Lecturer	in	Law	at	Birkbeck	College,	University	of	London:	f.cowell@bbk.ac.uk.	
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rights	 and	 freedoms’	 contained	 in	 the	ECHR.1	In	practice	 this	means	
that	 extremist	 political	 parties	 that	 use	 the	 right	 to	 free	 speech	 to	
advance	a	 racist	political	agenda	 that	might	undermine	 the	rights	of	
other	individuals	in	society	not	to	suffer	discrimination	can	have	their	
right	to	free	speech	restricted	without	that	amounting	to	a	violation	of	
that	political	party’s	right	to	free	speech	under	the	ECHR.		

Rights	abuse	clauses	in	international	human	rights	instruments	
can	 be	 used	 by	 state	 parties	 to	 human	 rights	 instruments	 in	 two	
circumstances.	Firstly,	during	the	course	of	having	their	human	rights	
performance	 reviewed	 by	 an	 international	 organisation,	 such	 as	 a	
treaty	 review	 body	 of	 an	 international	 human	 rights	 treaty,	 a	 state	
party	 may	 cite	 the	 obligation	 under	 a	 rights	 abuse	 clause	 as	 the	
justification	 for	a	 law	that	 restricts	political	 rights	 in	 their	state.	For	
instance,	 they	 may	 argue	 that	 a	 law	 criminalising	 denial	 of	 the	
Holocaust	is	necessary	to	prevent	extreme	groups	using	their	right	to	
freedom	of	speech	 to	destroy	 the	rights	and	 freedoms	of	 individuals	
from	 religious	 and	 racial	 backgrounds	 that	 were	 persecuted	 in	 the	
Holocaust.	 Secondly,	 an	 international	 human	 rights	 court	 or	 review	
body	 can	 use	 a	 rights	 abuse	 clause	 to	 resist	 a	 petition	 from	 an	
individual	 who	 is	 complaining	 about	 the	 restriction	 of	 their	 rights	
under	domestic	law.	For	example	the	European	Court	of	Human	Rights	
(ECtHR)	 has	 used	 Article	 17	 of	 the	 ECHR	 as	 grounds	 for	 denying	
applications	 from	 fascist	 and	 racist	 groups	 claiming	 that	 laws	
restricting	racist	speech	were	a	violation	of	the	free	speech	protections	
contained	under	Article	10	of	the	ECHR.	Restrictions	on	human	rights	
contained	within	anti-racism	 laws	are	 justified	under	a	 rights	 abuse	
clause	framework	by	reasoning	that	acts	of	racist	speech,	or	extremist	
political	activities	with	racist	undertones,	are	in	some	way	outside	of	a	
human	 rights	 instrument	 and	 manifestations	 of	 behaviour	 that	 a	
human	 rights	 instrument	 was	 designed	 to	 prohibit.	 This	 reasoning,	
however,	 implicitly	 alludes	 to	 the	 existence	 of	 a	 broader	 anti-
totalitarian	consensus	that	seemingly	defies	the	more	liberal	notion	of	
free	speech.		

This	article	argues	that	rights	abuse	clauses	are	a	reflection	of	a	
distinctly	European	concern	about	the	emergence	of	totalitarianism.	In	
the	instruments	that	contain	them,	they	reflect	the	dominant	concern	
at	the	time	of	an	instrument’s	drafting	that	legally	enforceable	human	

																																																																				
1	Convention	for	the	Protection	of	Human	Rights	and	Fundamental	Freedoms	
(European	Convention	on	Human	Rights,	as	amended)	(ECHR),	art	17.	
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rights	were	necessary	to	guard	against	European	style	totalitarianism	
by	 denying	 rights	 to	 groups	 that	 threatened	 the	 very	 framework	 of	
rights.	In	this	respect	they	represent	what	Stiina	Loytomaki	describes	
as	the	‘Europeanization’	of	memory	when	it	comes	to	the	purpose	of	
human	rights,	as	they	seek	to	position	rights	as	both	under	threat	from	
and	a	remedy	to	an	ever-present	totalitarian	threat.2	Whilst	the	threat	
Western	 European	 democracies	 faced	 from	 totalitarian	 political	
parties	was	real	in	the	1940s	and	1950s,	over	half	a	century	later	rights	
abuse	clauses	remain	an	operational	component	of	some	human	rights	
instruments.	 In	 the	 post–Cold	War	world,	 rights	 abuse	 clauses	 have	
become	 what	 Jessica	 Auchter	 calls	 a	 sign	 of	 ‘haunting’	 within	 the	
human	 rights	 instruments	 that	 contain	 them.3	Auchter’s	 analysis	 of	
public	memorials	of	national	tragedies	identifies	how	the	politics	of	the	
memory	of	life	and	death	‘signpost	sites	of	memory’	and	consequently	
influence	the	political	foundations	at	 ‘work	in	the	contestation	of	the	
modern	 state.’4	In	 a	 similar	way,	 the	 construction	of	 a	human	 rights	
instrument	can	be	haunted	by	the	politics	of	its	foundations,	and	rights	
abuse	 clauses,	 as	 this	 article	 demonstrates,	 are	 a	 sign	 of	 an	
instrument’s	foundational	politics.		

Rights	 abuse	 clauses	 are	 distinctly	 European	 historical	
memories.	The	first	section	of	this	article,	which	discusses	the	history	
of	the	law,	argues	that	they	are	interwoven	with	shared	hopes	and	fears	
about	 the	 future	 of	 Western	 society.	 Their	 presence	 in	 ‘living	
instruments’	 makes	 rights	 abuse	 clauses	 not	 just	 mere	 historical	
artefacts,	but	components	of	working	legal	regimes	with	the	express	
purpose	of	protecting	human	rights.	Whilst	 rights	abuses	 clauses	go	
some	way	to	addressing	the	concern	famously	expressed	by	Hannah	
Arendt	about	the	need	to	protect	the	‘right	to	have	rights’,	in	practice	
rights	abuse	clauses	are	unnecessary	to	address	the	actions	of	racist	
groups	wishing	to	violate	the	rights	of	others.	The	final	section	of	this	
paper	argues	that	the	historical	reference	within	rights	abuse	clauses	
actually	allows	 international	human	rights	 tribunals	 to	make	rulings	
about	 the	restrictions	on	rights	by	national	authorities,	 in	particular	
the	 right	 to	 free	 speech,	 that	 are	 deeply	 illiberal	 and	 seemingly	
antithetical	 to	 the	 liberal	 foundations	 of	 human	 rights	 instruments.	
																																																																				
2	Stiina	Loytomaki,	Law	and	the	Politics	of	Memory:	Confronting	the	Past	(Routledge	
2014)	21-2.	
3	Jessica	Auchter,	The	Politics	of	Haunting	and	Memory	in	International	Relations	
(Routledge	2014)	4.		
4	ibid	6.		
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Significantly,	 the	presence	of	 these	provisions,	 and	 their	 subsequent	
interpretation	 by	 tribunals,	 gives	 an	 insight	 into	 a	 distinct	 counter-
history	of	the	human	rights	instruments	that	possess	them.	Rather	than	
being	a	collection	of	inherently	liberal	values,	an	international	human	
rights	instrument	with	a	rights	abuse	clause	is	also	an	instrument	that	
allows	 governments	 to	 heavily	 direct	 and	 control	 the	 exercise	 of	
certain	rights.	

	

The	anti-totalitarian	nature	of	rights	abuse	clauses	

Article	30	of	the	1948	Universal	Declaration	of	Human	Rights	(UDHR)	
was	 the	 first	 rights	 abuse	 clause	 in	 an	 international	 human	 rights	
instrument.	 It	 denied	 a	 ‘group	or	 person	 any	 right	 to	 engage	 in	 any	
activity	or	…	perform	any	act	aimed	at	the	destruction	of	any	…	rights	
and	freedoms’	contained	within	the	UDHR.5	In	a	number	of	post-war	
constitutions	 in	 Western	 European	 states,	 similar	 provisions	 were	
adopted	 expressly	 to	 guard	 against	 the	 possibility	 of	 communist	 or	
fascist	movements	using	the	democratic	process	to	gain	power.6	There	
are	only	two	rights	abuse	clauses	currently	in	operation—Article	17	of	
the	ECHR	and	Article	5	of	the	1966	International	Covenant	on	Civil	and	
Political	 Rights	 (ICCPR)—although	 there	 are	 some	 equivalent	
provisions	in	other	international	instruments.7	The	Convention	on	the	
Elimination	of	All	forms	of	Racial	Discrimination	(CERD)	has	a	number	
of	different	clauses	that	have	a	similar	effect.	Article	4	requires	state	
parties	to	punish	all	‘dissemination	of	ideas	based	on	racial	superiority’	
and	 to	 ‘prohibit	 organisations’	 that	 promote	 ‘racial	 discrimination’	
which	 in	 practice	 acts	 as	 a	 rights	 abuse	 clause	 as	 it	 determines	 the	
parameters	 of	 certain	 rights,	 such	 as	 the	 freedom	 of	 speech	 and	

																																																																				
5	Universal	Declaration	of	Human	Rights	(UDHR)	10	December	1948,	UN	General	
Assembly	217	A	(III),	art	30.		
6	Hannes	Cannie	and	Dirk	Voorhoof,	‘The	Abuse	Clause	and	Freedom	of	Expression	in	
the	European	Human	Rights	Convention:	An	Added	Value	for	Democracy	and	Human	
Rights	Protection?’	(2011)	29	NQHR	54.		
7	International	Covenant	on	Civil	and	Political	Rights	(ICCPR)	(adopted	16	December	
1966,	entered	into	force	23	March	1976)	999	UNTS	171.		
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association. 8 	Whilst	 these	 CERD	 provisions	 have	 a	 degree	 of	
equivalence,	they	are	based	on	principles	of	non-discrimination,	which	
require	 a	 demonstration	 of	 the	 discriminatory	 effect	 of	 a	 particular	
social,	 political	 or	 economic	 process	 before	 legal	 restrictions	 or	
prohibitions	limiting	other	rights	can	be	justified.9	The	justification	for	
the	 limitation	 of	 participatory	 rights	 in	 anti-racist	 laws	 is	 less	
historically	 contingent	 under	 a	 prohibition	 of	 discrimination	
framework	than	under	a	rights	abuse	clause	framework.	Rights	abuse	
clauses	are	often	invoked	by	a	supranational	human	rights	tribunal	or	
a	state	party	by	way	of	a	collateral	challenge	at	the	admissibility	stage	
of	a	tribunal’s	consideration	of	an	individual	petition,	alleging	an	abuse	
of	individual	rights	as	a	result	of	domestic	laws	limiting	rights—such	
as	 incitement	 to	 racial	 hatred	 laws	which	 prohibit	 certain	 forms	 of	
speech.		

Neither	 the	 American	 Convention	 on	 Human	 Rights	 nor	 the	
African	Charter	on	Human	and	Peoples’	Rights	(ACHPR)	has	a	directly	
equivalent	 clause	 prohibiting	 and	 protecting	 against	 rights	 abuse.	
Article	61	of	the	ACHPR	allows	the	African	Commission	on	Human	and	
Peoples’	Rights	(and	now	the	African	Court	of	Human	Rights)	to	refer	
to	 international	 law	 in	 the	 interpretation	 of	 the	 Charter,	 making	 it	
theoretically	 possible	 for	 the	 Commission	 to	 utilise	 Article	 5	 of	 the	
ICCPR	in	relation	to	a	decision	on	participatory	rights.10	Article	5	of	the	
International	 Covenant	 on	 Economic,	 Social	 and	 Cultural	 Rights	
(ICESCR)	in	a	similar	fashion	to	the	ICCPR	prohibits	‘any	act	aimed	at	
the	 destruction	 of	 any	 of	 the	 rights	 or	 freedoms’	 contained	 in	 the	
Covenant.	Both	the	Committee	on	Economic,	Social	and	Cultural	Rights	
and	state	reports	to	the	Committee	have	made	scant	reference	to	this	
provision,	 and	 its	 limited	 development	 reflects	 the	 fact	 that	 the	
majority	of	references	to	rights	abuse	has	been	in	relation	to	forms	of	
discrimination	dealt	with	by	other	aspects	of	the	Convention.11	Neither	
the	1979	Convention	on	the	Elimination	of	All	Discrimination	Against	
Women	(CEDAW)	nor	the	1989	Convention	on	the	Rights	of	the	Child	

																																																																				
8	International	Convention	on	the	Elimination	of	All	Forms	of	Racial	Discrimination	
(adopted	December	21	1965)	660	UNTS	195,	art	4.	
9	For	an	outline	the	CERD	and	its	processes	see	Patrick	Thornberry,	‘Confronting	
Racial	Discrimination:	A	CERD	Perspective’	(2005)	5	HRL	Rev	239.		
10	The	African	Commission	has	previously	done	this	in	Commission	Nationale	des	
Droits	de	l’	Homme	des	Libertes	v	Chad,	Comm	No.	74/92	(1995).		
11	M	Magdalena	Sepúlveda,	‘The	Nature	of	the	Obligations	Under	the	International	
Covenant	on	Economic,	Social	and	Cultural	Rights’	(Intersentia	2003)	308-9.	
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(CRC)	contain	a	rights	abuse	clause,	even	though	there	are	provisions	
within	 both	 instruments	 that	 are	 capable	 being	 used	 to	 undermine	
other	rights.	As	a	consequence	this	paper	focuses	on	the	application	of	
Article	17	of	the	ECHR	and	Article	5	of	the	ICCPR.	Significantly,	whilst	
Article	17	has	a	wider	application	against	political	movements,	Article	
5	has	only	been	applied	in	petitions	to	the	Human	Rights	Committee	
(the	ICCPR’s	review	body)	that	relate	to	the	prohibition	of	fascism	or	
communism.	

Rights	 abuse	 clauses	 were	 not	 originally	 formulated	 as	 anti-
racism	provisions	and	the	available	historical	evidence	indicates	they	
were	 provisions	 that	 were	 designed	 to	 prevent	 a	 repetition	 of	 the	
totalitarianism	that	occurred	in	Europe	in	the	1930s	and	1940s.	The	
discussion	surrounding	Article	30	of	the	UDHR	centred	on	preventing	
fascist-like	regimes	gaining	power	by	constitutional	means	and	 then	
destroying	 rights.	 Human	 rights	 treaties	 usually	 require	 a	 common	
political	 consensus	behind	 them	to	give	 them	operational	 legitimacy	
and	 in	 the	 context	 of	 the	 ECHR’s	 formation	 in	 the	 late	 1940s	 this	
common	 consensus	 was	 embodied	 in	 both	 the	 memory	 of	 Second	
World	 War	 and	 the	 ongoing	 fight	 against	 communism. 12 	The	
foundational	legitimacy	of	an	organisation	can	also	explain	why	states	
agree	to	be	bound	by	an	enforcement	regime	that	may	constrain	their	
sovereignty	in	the	future.13	The	memory	of	Nazism	and	the	Holocaust	
was	able	to	provide	this	foundation	because,	as	Daniel	Levy	and	Natan	
Sznaider	argue,	the	Holocaust’s	fact	and	imagery,	from	the	early	1960s	
onwards,	 played	 a	 central	 role	 in	 fashioning	 a	 common	 European	
cultural	memory,	creating	the	popular	assumption	that	 international	
human	rights	law	was	a	response	to	the	Holocaust.14	

Yet,	the	direct	impact	of	this	common	European	cultural	memory	
on	the	ECHR	is	debatable	and	there	are	reasons	for	doubting	histories	
drawing	a	direct	link	between	the	Holocaust	and	the	creation	of	human	
rights	instruments.	As	Daniel	Cohen	argues,	in	many	ways	the	ECHR	is	
a	 forward-looking	 instrument	 that	 seeks	 to	 ‘generalize	 social	
democracy’	 and	 create	 a	 ‘political	 consensus	 on	 the	 importance	 of	
																																																																				
12	Andrew	Moravcsik,	‘The	Origins	of	Human	Rights	Regimes:	Democratic	Delegation	
in	Postwar	Europe’	(2000)	54	Intl	Org	217.	
13	Moravcsik,	‘Explaining	International	Human	Rights	Regimes:	Liberal	Theory	and	
Western	Europe’	(1995)	1	EJIR	157.	
14	Daniel	Levy	and	Natan	Sznaider,	‘Memory	Unbound:	The	Holocaust	and	the	
Foundation	of	Cosmopolitan	Memory’	(2002)	5	EJST	87.		
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individual	liberty	in	Europe.’15	Cohen	also	casts	doubts	on	histories	of	
the	UDHR	that	attempt	 to	read	 its	 formation	and	content	as	a	direct	
response	to	the	Holocaust.16	It	is	crucial	to	understand	that	the	UDHR	
did	not	contain	a	victim-orientated	conception	of	rights—human	rights	
were	not	seen	as	a	remedy	to	the	atrocities	of	the	Holocaust	or	as	an	
insurance	mechanism	against	future	atrocities.	As	Samuel	Moyn	notes,	
in	the	1940s	discussions	about	human	rights	‘centred	on	their	welfarist	
meaning’	with	the	emphasis	being	on	how	human	rights	could	shape	
society	 in	 a	 particular	 way. 17 	The	 discussions	 surrounding	 the	
formation	 of	 the	 EHCR	 envisaged	 an	 even	narrower	 role	 for	 human	
rights,	 framing	 them	as	 collective	defence	 against	 totalitarianism.	 In	
1949	 the	 European	 Movement,	 a	 Brussels-based,	 think	 tank-like	
organisation,	 published	 a	 pamphlet	 justifying	 the	 creation	 of	 a	 legal	
human	rights	regime	as	a	‘system	of	collective	security	against	tyranny	
and	oppression.’18	Whilst	attempting	to	frame	either	the	ICCPR	or	the	
ECHR	as	a	general	response	to	the	Holocaust	is	problematic,	there	are	
individual	 components	 of	 both	 documents	 that	 reflect	 the	
contemporary	concerns	of	the	drafters.	Rights	abuse	clauses	are	one	of	
these	components,	as	the	Travaux	Préparatoires	of	both	instruments	
illustrate,	both	Article	17	of	the	ECHR	and	Article	5	of	the	ICCPR	were	
intended	 to	 be	 used	 against	 political	 organisations	 that	might	 form	
totalitarian	governments.	

The	discussion	around	the	drafting	of	Article	17	reflected	wider	
concerns	at	the	time	of	the	ECHR’s	drafting	that	a	democratic	society	
needed	 to	 be	 able	 to	 defend	 itself	 from	 Nazism,	 fascism	 and	
communism.	In	the	year	prior	to	the	creation	of	the	ECHR,	a	number	of	
countries	had	been	taken	over	by	Stalinist	communist	regimes,	Berlin	
had	just	experienced	a	blockade	by	Soviet	forces,	and	France	was	being	
destabilised	 by	 communist-led	 strikes.	 Western	 Europe	 was	 still	
economically	 devastated	 from	 Second	 World	 War	 and	 it	 is	 easy	 to	
forget	the	scale	of	Nazi	collaboration	that	had	occurred	in	France	and	
Holland,	 both	 of	 which	 had	 been	 nominal	 democracies	 in	 the	 mid-

																																																																				
15	Daniel	Cohen,	‘The	Holocuast	and	the	Human	Rights	Revolution:	A	Reassessment’	
in	Akira	Iriye	et	al	(eds),	The	Human	Rights	Revolution:	An	International	History	(OUP	
2012)	63.		
16	ibid	64.		
17	Samuel	Moyn,	Human	Rights	and	the	Uses	of	History	(Verso	2014)	89-91.	
18	Michael	Goldhaber,	A	People’s	History	of	the	European	Court	of	Human	Rights	
(Rutgers	UP	2009)	4.		
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1930s.19	Therefore	 the	 idea	 that	 democracy	 could	 be	 taken	 over	 by	
totalitarian	forces	of	the	left	or	right	was	very	real	to	the	drafters	of	the	
ECHR.	 These	 concerns	 tapped	 into	 a	 wider	 historical	 phenomenon	
within	 post-war	 Europe,	 as	 the	 newly	 restored	 and	 surviving	
democratic	 governments	 found	 themselves	 caught	 in	 a	 crisis	 of	
legitimacy	 as	 their	 only	 source	 of	 legitimacy	 seemed	 to	 stem	 from	
military	victory.	This	was	 ideologically	problematic,	 as	 the	historian	
Tony	 Judt	 rhetorically	 observed:	 ‘how	 were	 they	 [the	 democratic	
powers]	better	 than	 the	wartime	 fascist	 regimes	 themselves?’20	This	
crisis	of	conceptual	legitimacy	was	accompanied	by	a	very	real	political	
crisis	 created	 by	 millions	 of	 displaced	 and	 stateless	 persons	
throughout	 Europe	 and	 very	weak	 constitutional	 institutions,	which	
meant	that	takeover	by	Stalinist	communism	was	a	real	possibility	in	
some	states.	In	a	speech	to	the	Consultative	Assembly	of	the	Council	of	
Europe	 in	 1949,	 the	 French	 Minister	 of	 Information	 Pierre-Henri	
Teitgen	warned	that	‘democracies	do	not	become	Nazi	countries	in	one	
day’:	 instead	 minorities	 ‘[removed]	 the	 levers	 of	 control’	 making	 it	
‘necessary	to	intervene	before	it	is	too	late.’21	The	British	delegate	to	
the	 Consultative	 Assembly,	 Lord	MacNally,	 warned	 that	 any	 human	
rights	instrument	developed	by	the	Council	of	Europe	must	be	capable	
of	 resisting	 ‘attempts	 to	undermine	our	democratic	way	of	 life	 from	
within	 or	without’	 and	 that	 such	 an	 instrument	would	have	 to	 ‘give	
Western	Europe	as	a	whole	greater	political	stability.’22	Draft	versions	
of	the	text	show	that	Article	17	was	expressly	designated	as	an	anti-
totalitarian	 instrument;	a	draft	report	 to	 the	Committee	of	Ministers	
described	 the	 provision	 as	 necessary	 to	 prohibit	 ‘activities	 which	
threaten	 the	 preservation	 of	 democratic	 rights	 and	 freedoms	
themselves.’23		

																																																																				
19	Mark	Mazower,	Hitler’s	Empire:	Nazi	Rule	in	Occupied	Europe	(Penguin	2013)	ch	13.	
20	Tony	Judt,	Postwar:	A	History	of	Europe	Since	1945	(Vintage	2007)	41.	
21	AH	Robertson	and	JG	Merrills,	Human	Rights	in	Europe:	A	Study	of	the	European	
Convention	on	Human	Rights	(2nd	edn,	MUP	1996)	4.		
22	Collected	Edition	of	the	‘Travaux	Preparatoires	of	the	European	Convention	on	
Human	Rights’	Vol	I,	Preparatory	Commission	of	the	Council	of	Europe	Committee	of	
Ministers	Consultative	Assembly	11	May–8	September	1949	(The	Hague	1975)	30.		
23	ibid,	Travaux	Préparatoires,	Vol	IV,	26.		
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The	Travaux	Préparatoires	of	the	ICCPR	reveal	similar	concerns	
behind	the	formation	of	Article	5.24	In	a	discussion	on	the	text	of	Article	
5	 during	 the	 fifth	 and	 sixth	 sessions	 of	 the	 Commission	 on	 Human	
Rights,	the	Lebanese	and	Danish	delegates	argued	that	Article	5	‘aimed	
at	 checking	 the	 growth	 of	 nascent	 Nazi,	 fascist	 or	 other	 totalitarian	
ideologies.’25	The	concern	of	the	majority	of	delegates	appeared	to	be	
ensuring	 that	 groups	 with	 totalitarian	 aims	 ‘could	 not	 invoke	 the	
covenants	to	justify	their	activities’.26	As	a	consequence,	a	majority	of	
states	 rejected	 a	 proposal	 that	 the	 text	 of	 Article	 5	 should	 be	
incorporated	into	Article	19—the	provision	protecting	the	right	to	free	
speech—as	 a	 limitation,	 as	 it	 was	 argued	 that	 it	 was	 important	 to	
prevent	totalitarian	groups	from	seeking	the	protection	of	the	‘rights	
to	assembly	and	association.’27	The	need	to	tackle	totalitarianism	was	
used	to	assuage	concerns	by	some	states	that	Article	5	had	the	potential	
to	justify	far-reaching	restrictions	on	free	speech	and	expression.	The	
prohibition	on	totalitarianism	implicit	in	Article	5	has	been	referenced	
in	some	country	reports	to	the	Human	Rights	Committee:	in	its	1985	
report	West	Germany	referred	to	Article	5(1)	in	relation	to	its	efforts	
‘to	counteract	the	growth	of	totalitarian	ideologies.’28		

In	the	first	judgment	on	the	meaning	of	Article	17,	the	European	
Commission	on	Human	Rights	rejected	the	application	of	the	German	
Communist	Party,	which	had	been	formally	disbanded	by	the	German	
Federal	Court.	As	the	party	had	as	their	stated	aim	the	establishment	
of	 an	 avowedly	 communist	 society	 via	 a	 proletarian	 revolution,	 the	
Commission	held	that	they	could	not	rely	on	the	protection	of	Articles	
9	of	the	ECHR	(freedom	of	conscience/religion),	Article	10	(free	speech)	
or	Article	11	(freedom	of	association).29	This	was	because	the	creation	
of	such	a	society	would	necessarily	undermine	and	suspend	a	number	
of	rights,	which	the	Convention	guaranteed.	In	another	early	case	the	

																																																																				
24	Marc	Bossuyt,	Guide	to	the	‘Travaux	Préparatoires	of	the	International	Covenant	on	
Civil	and	Political	Rights’	(Martinus	Nijhoff	1987)	103-6.	This	is	a	collection	of	all	
primary	documents	that	compromise	the	Travaux	Préparatoires	of	the	ICCPR	and	
direct	quotes	from	these	documents	are	referenced	with	respect	to	the	relevant	page	
numbers	in	this	volume.		
25	ibid	105.	
26	ibid	106.	
27	ibid.		
28	UN	Doc	CCPR/C/28/Add.6,	paras	36-37.	
29	Parti	Communiste	v	Federal	Republic	of	Germany	(1957)	I	Yearbook	222,	224.		
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Commission	held	that	the	criminal	conviction	of	a	National	Socialist	for	
political	activity	was	justified	under	the	framework	of	rights	restriction	
set	out	in	Article	17.30	Both	of	these	early	cases	reflected	the	concerns	
presented	 during	 the	 drafting	 the	 ECHR	 about	 the	 need	 to	 guard	
against	fascism	and	a	potential	communist	takeover.		

	 	 Most	historians	are	relatively	consistent	in	attributing	general	
anti-totalitarian	motivations	 to	 states’	membership	of	 the	Council	of	
Europe	 and	 their	 ratification	 of	 the	 ECHR,	 and	 the	 interpretation	 of	
Article	17	needs	to	be	seen	in	this	broader	context.	Stephen	Greer	notes	
that	 the	 British	 government	 supported	 creation	 of	 the	 Council	 of	
Europe	because	they	were	convinced	that	it	would	become	‘one	of	the	
major	weapons	of	the	cold	war’	and	that	it	could	provide	an	ideological	
counterweight	 to	 communist	 societies.31	The	 British	 delegate	 to	 the	
drafting	committee	said	that	the	ECHR	had	to	combat	the	‘menace	of	
totalitarianism’	and	act	as	a	‘barrier	between	that	totalitarianism	and	
the	peoples	associated	with	this	Council	of	Europe.’32	Ed	Bates	argues	
that	one	of	the	reasons	that	an	agreement	was	reached	on	the	creation	
of	 the	ECtHR,	was	that	states	were	concerned	that	 there	had	to	be	a	
body	which	enforced	rights	and	protected	democracy	as	a	last	resort.33	
The	European	Movement	justifying	the	Court’s	creation	in	1949	argued	
that	 had	 it	 existed	 prior	 to	 1932	 it	 would	 have	 condemned	 the	
developments	in	Germany	that	paved	the	way	for	the	rise	of	Hitler.34		

Anti-totalitarianism	 should	 be	 conceptually	 separated	 from	 a	
concern	 about	 victims	 of	 past	 injustice.	 As	 Stephen	 Hopgood	 and	
Samuel	Moyn	independently	argue,	the	idea	of	the	Holocaust	and	the	
use	of	international	law	to	protect	victims	was	a	concept	that	gained	
currency	 in	 the	 early	 to	 mid-1960s. 35 	The	 anti-totalitarian	 concern	
reflected	 in	 rights	 abuse	 clauses	 was	 teleological;	 it	 was	 concerned	
with	 protecting	 rights	 in	 a	 manner	 that	 would	 lead	 towards	 the	
construction	 of	 an	 anti-totalitarian	 society	 in	 the	 mode	 of	 Western	

																																																																				
30	X	v	Austria	(1963)	Appl.	1747/62	Yearbook	VI	424.		
31	Stephen	Greer,	The	European	Convention	on	Human	Rights:	Achievements	Problems	
and	Prospects	(CUP	2006)	6-18.	
32	Travaux	Préparatoires	(n	22)	27.	
33	Ed	Bates,	The	Evolution	of	the	European	Convention	on	Human	Rights:	From	Its	
Inception	to	the	Creation	of	a	Permanent	Court	of	Human	Rights	(OUP	2010)	80-85.	
34	Goldhaber	(n	18)	4.		
35	Stephen	Hopgood,	The	Endtimes	of	Human	Rights	(Cornell	UP	2013)	50-52.	
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European	 liberal	 democracy.	Writing	 in	 1991,	 Anthony	 Smith	 noted	
that	in	order	to	achieve	a	juridical	sense	of	European	unity,	a	distinct	
form	of	European	heritage	 and	mythology	was	necessary.36	Fighting	
totalitarianism	was	part	of	that	collective	heritage	which	ossified	over	
time	 creating	 a	 sense,	 Slavoj	 Žižek	 argued,	 that	 the	 fear	 of	
totalitarianism	 was	 being	 used	 to	 guarantee	 a	 ‘liberal-democratic	
hegemony’.37	Žižek’s	analysis	was	focused	on	the	structure	of	political	
arguments,	 yet	 this	 has	 a	 direct	 application	 to	 an	 analysis	 of	 legal	
structures.	In	the	ECtHR’s	Article	17	jurisprudence,	it	is	possible	to	see	
distinct	historical	references	in	the	Court’s	reasoning	pointing	towards	
a	form	of	consensus	about	the	past.		

The	Court	has	been	relatively	consistent	in	only	applying	Article	
17	 in	 relation	 to	 participatory	 rights—Articles	 9-11	 of	 the	 ECHR	
(respectively	the	right	to	freedom	of	conscience,	speech	and	assembly)	
and	 Protocol	 1	 (the	 right	 to	 participate	 in	 elections).	 Rights	 abuse	
clauses	do	not	justify	the	limitation	of	an	individual’s	personal	rights	
due	to	their	political	activities	posing	a	potential	danger	to	a	human	
rights	instrument.	To	take	a	hypothetical	example:	it	is	possible	to	limit	
someone’s	speech	because	they	are	a	Nazi,	as	Nazis	historically	want	to	
restrict	rights,	but	it	would	not	by	the	same	token	be	possible	to	deny	
that	 individual	Nazi	 a	 right	 to	 a	 fair	 trial.38	In	Lawless	 v	 Ireland,	 the	
ECtHR	established	that	rights	abuse	clauses	would	allow	general	laws	
outlawing	 extremists	 using	 participatory	 rights	 so	 long	 as	 any	 such	
restrictions	did	not	deprive	people	of	 fundamental	 individual	 rights,	
such	as	the	right	to	a	fair	trial	and	freedom	from	unlawful	detention.39	
During	 the	Human	Rights	Commission’s	 consideration	of	Article	5	 it	
was	stated	it	should	only	apply	in	cases	where	‘the	destruction	of	rights’	
was	 to	 a	 ‘greater	 extent	 than	 [the	 limitations]	 provided	 in	 the	
covenants’	and	that	 this	was	not	 to	be	read	as	restricting	 ‘legitimate	
criticism’	by	political	movements.40	For	example	a	political	campaign	
advocating	ECHR	withdrawal,	such	as	the	campaign	run	by	some	on	the	

																																																																				
36	Anthony	Smith,	National	Identity	(University	of	Nevada	Press	1991).		
37	Slavoj	Žižek,	Did	Somebody	Say	Totalitarianism:	Five	Interventions	in	the	(Mis)use	of	
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38	Phillip	Alston	and	Gerard	Quinn,	‘The	Nature	and	Scope	of	States	Parties’	
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Rights’	(1987)	9	HRQ	156,	208.		
39	Lawless	v	Ireland	(No	3)	(1961)	1	EHRR	15.	
40	Bossuyt	(n	24)	106.		
	



Birkbeck	Law	Review	Volume	6(1)	

	46	

political	right	in	the	UK,	would	be	treated	as	legitimate	criticism	even	
though	were	it	to	be	implemented	‘the	rights	and	freedoms’	guaranteed	
by	 the	 ECHR	 would	 in	 a	 technical	 sense	 be	 undermined	 by	
withdrawal.41	

This	 gives	 a	 very	 wide	 scope	 to	 states	 to	 determine	 what	 an	
abuse	of	rights	is	and	justifies	a	range	of	laws	restricting	participatory	
rights	under	the	general	heading	of	preventing	rights	abuse.	As	Cannie	
and	Vanhoof	point	out,	Article	17	jurisprudence	at	the	ECtHR	has	been	
expanded	to	apply	to	groups	beyond	those	seeking	to	overthrow	the	
rights	protected	in	the	ECHR,	to	a	position	that	allows	states	to	justify	
domestic	 laws	 criminalising	 a	 ‘broad	 sphere	 of	 racial	 and	 religious	
discrimination.’42	This	 is	 problematic,	 as	 Cannie	 and	 Vanhoof	 argue	
elsewhere,	 as	 rights	 abuse	 clauses	 start	 to	 ‘[take]	 away	 some	
democratic	 guarantees	 from	 applicants	 seeking	 to	 safeguard	 their	
rights.’43	Article	17	can	be	read	as	a	symptom	of	a	wider	tension	within	
the	 ECHR,	 of	 reconciling	 popular	 sovereignty	with	 the	 protection	 of	
rights.44	But	Article	17,	and	all	rights	abuses	clauses,	explicitly	rest	on	
the	 idea	 that	 there	 is	 a	 wider	 existential	 threat	 to	 human	 rights	
instruments,	 which	 needs	 to	 be	 repelled,	 and	 cannot	 be	 reconciled	
through	 pluralist	 processes	 such	 as	 reason	 and	 debate.	 It	 is	 in	 this	
sense	that	the	Auchter	description	of	juridical	forms	as	being	‘haunted’	
is	used	here.45	Rights	abuse	clauses	are	predicated	on	guarding	against	

																																																																				
41	No	state	has	ever	passed	laws	protecting	the	ECHR	as	a	document	and	the	fact	that	
Article	58	of	the	ECHR	allows	for	the	Convention	to	be	denounced	by	a	state	party	
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Faulks>	accessed	5	June	2017.	
42	Cannie	and	Vanhoof	(n	6).	
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accessed	5	June	2017,	117-24.		
44	Jana	Peterman,	‘Human	Rights	Between	Sovereign	Will	and	International	
Standards:	A	Comment’	in	European	Commission	for	Democracy	through	Law	(ed)	
Definition	and	Development	of	Human	Rights	and	Popular	Sovereignty	in	Europe	
(Council	of	Europe	Publishing	2011)	132.	
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an	 existential	 threat	 of	 totalitarianism	 that	 was	 specific	 to	 the	
European	 justification	 for	human	rights.	The	reason	 for	rights	abuse	
clauses	 permeating	 into	 the	 ICCPR	 was	 in	 part	 due	 to	 the	 highly	
Eurocentric	approach	to	human	rights,	which	dominated	the	formation	
of	early	human	rights	instruments.	The	way	that	rights	abuse	clauses	
presuppose	 some	 kind	 of	 existential	 threat	 to	 human	 rights	
instruments	is	illustrated	in	the	next	two	sections,	which	show	how	the	
anti-totalitarianism	in	rights	abuse	clauses	has	led	to	the	construction	
of	a	specific	form	of	anti-racism.	As	the	final	section	argues,	this	helps	
explain	why	 human	 rights	 tribunals	when	 interpreting	 rights	 abuse	
clauses	 have	 often	 adopted	 a	 highly	 restrictive	 approach	 when	
considering	laws	that	restrict	the	freedom	of	speech.		

	

	The	‘right	to	have	rights’,	rights	abuse	clauses	and	the	
construction	of	‘historical-reference’	racism		

Racism	 and	 racial	 discrimination	 were	 an	 important	 component	 of	
European	totalitarian	regimes;	as	Hannah	Arendt	noted,	exclusionary	
ideas	based	on	race	were	necessary	 for	 the	creation	of	a	 totalitarian	
historical	narrative.46	Of	particular	concern	to	Arendt	was	the	creation	
of	states	of	‘rightslessness’	which	emerged	from	denying	an	individual	
the	 ‘right	 to	have	 rights’	due	 to	 their	 racial	origin.47	Arendt	outlined	
how	the	targeted	destruction	of	the	rights	of	particular	racial	groups	
by	 fascist	 regimes	 prior	 to	 the	 Second	World	War	 enabled	 them	 to	
invent	categories	of	humanity	that	were	effectively	without	rights—or	
‘rightsless’.	These	individuals	‘suffered	the	loss	of	their	homes	…	[their]	
entire	social	texture’	which	was	facilitated	by	their	‘loss	of	government	
protection	…	[and]	legal	status’	and	eventually	led	to	their	loss	of	‘life,	
liberty	 …	 equality	 before	 the	 law	 and	 freedom	 of	 opinion.’ 48 	The	
removal	and	eventual	abolition	of	rights	was	justified	and	eventually	
accepted	by	society	at	large	due	to	the	construction	of	a	specific	racist	
narrative	about	the	rights	holding	capacity	of	certain	individuals.	What	
totalitarianism	was	 able	 to	 do	was	 provide	 an	 explanation	 of	 racial	
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struggle	 within	 laws	 of	 historical	 and	 biological	 necessity	 making	
governments	bound	to	historical	or	natural	laws,	rather	than	civil	laws	
protecting	rights.49	Arendt’s	critique	of	the	 ‘rights	of	man’	was	broad	
and	sweeping	and	does	not	really	relate	to	the	regime	of	international	
human	rights	law	that	followed	the	Second	World	War.	Yet,	Arendt’s	
description	 of	 the	 experience	 of	 refugees	 in	 the	 1930s	 and	 their	
‘rightsless’	 condition	 is	 crucial	 for	 understanding	 the	 context	within	
which	the	ECHR’s	and	ICCPR’s	framers	were	operating.		

The	 key	 function	 of	 rights	 abuse	 clauses,	 on	 a	 plain	 textual	
reading,	is	to	prevent	the	facilitation	of	states	of	rightslessness	such	as	
those	created	by	totalitarian	regimes	and	both	Article	17	and	Article	5	
clearly	 prohibit	 states	 from	 engaging	 in	 ‘any	 act	 aimed	 at	 the	
destruction	of	any	of	the	rights’	contained	in	either	the	ICCPR	or	the	
ECHR.50	Protecting	the	right	to	nationality,	Eva	Ersbøll	argues,	comes	
closest	 to	 addressing	 Arendt’s	 concern	 about	 the	 creation	 of	
rightslessness	 as	 the	 nation	 state	 is	 the	 primary	 vehicle	 for	 rights	
protection,	 and	 in	 international	 law	 the	 duty	 holder	 is	 the	 nation	
state.51	Since	2005,	Protocol	12	of	the	ECHR	has	effectively	prohibited	
any	removal	of	nationality	on	the	basis	that	 it	 is	discriminatory.	The	
European	 experience	 of	 totalitarianism	 was	 characterized	 by	
systematic	 racism	 and	 racist	 treatment	 through	 the	 creation	 of	
individuals	 without	 any	 rights.	 Therefore	 the	 implicit	 logic	 in	 the	
operation	of	rights	abuse	clauses	is	that	the	prohibition	of	totalitarian	
politics	prevents	racism.	Therefore	contrary	to	Ersbøll’s	conclusion	it	
is	 actually	Article	 17	which	 is	 the	 provision	 of	 the	ECHR	 that	 is	 the	
closest	to	a	‘right	to	have	rights’,	because	the	entire	concept	of	the	right	
to	 have	 rights	 in	 international	 law	 is	 an	 interlocking	 framework	 to	
protect	 a	 number	 of	 different	 rights,	 not	 just	 a	 simple	 right	 to	
nationality.52	Absent	a	right	to	emigrate,	 immigrate,	equality,	privacy	
and	a	family	life—the	right	to	nationality	would	not	protect	the	ability	

																																																																				
49	Margret	Canovan,	‘Arendt’s	Theory	of	Totalitarianism:	A	Reassessment’	in	Dana	
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to	possess	rights	and	may	even	condemn	individuals	 to	having	their	
rights	permanently	abused,	in	what	Audrey	Macklin	termed	the	‘abyss’	
of	the	nation	state.53		

In	Glimmerveen	 and	Hagenbeek,	 the	 European	 Commission	 on	
Human	Rights	dealt	with	an	application	from	an	extremist	group	who	
were	advocating	a	policy	that	 if	 implemented,	would	have	 led	to	the	
systematic	removal	of	nationality	for	racial	minorities	and	the	creation	
of	 a	 state	 of	 rightslessness	 of	 the	 sort	 described	 by	 Arendt. 54 	The	
applicant	 was	 the	 leader	 of	 the	 ‘Nederlandse	 Volks	 Unie’	 (NVU),	 a	
political	 party	 formed	 in	 1971,	 which	 advocated	 the	 creation	 of	 an	
ethnically	 homogenous	 society	 in	 the	 Netherlands.	 The	 applicants	
were	convicted	of	racial	discrimination	under	the	Dutch	penal	code	for	
distributing	a	leaflet	addressed	to	‘white	Dutch	people’	that	called	for	
‘undesired	aliens	to	leave	our	country	as	soon	as	possible.’55	The	leaflet	
went	 on	 to	 say	 that	 if	 the	NVU	 gained	 political	 power	 it	would	 ‘put	
order	 into	business	…	[and]	remove	Surinamers,	Turks	and	other	so	
called	 guest	 workers	 from	 the	 Netherlands’. 56 	The	 majority	 of	
Surinamers	 residing	 in	 the	 Netherlands	were	 Dutch	 citizens,	 so	 the	
leaflet	was	in	effect	a	call	for	a	mass	stripping	of	citizenship	from	non-
whites.	This	was	the	significant	point	for	the	Commission	who	held	that	
as	 the	applicants	 intended	to	 ‘remove	all	non-white	people	 from	the	
Netherlands’	they	were	advocating	a	policy	that	was	a	violation	of	both	
Article	17	and	Article	14	of	the	ECHR.57		

The	 applicants	 in	 Glimerveen	were	 challenging	 domestic	 laws	
designed	to	prevent	the	organisation	of	fascist	or	communist	political	
groups	and	reflected	an	assumption	that	the	politics	of	 these	groups	
would	be	the	principle	source	of	racism.58	This	can	loosely	be	described	
as	historical	reference	anti-racism,	which,	as	outlined	above,	is	distinct	
from	anti-discrimination	anti-racism	in	that	 it	relies	on	preventing	a	
historical	set	of	circumstances	that	generated	racism	from	reoccurring.	
Many	racist	political	parties	and	movements	in	contemporary	Europe	
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have	their	origins	within	Europe’s	totalitarian	past.	Ann-Laura	Stoler’s	
study	in	the	early	2000s	of	the	National	Front	in	France	illustrates	how	
modern-day	racist	reactions	to	immigration	and	multiculturalism	had	
their	roots	 in	France’s	fascist	past,	under	the	Vichy	government,	and	
drew	on	colonial-era	conceptions	of	individuals	from	France’s	former	
colonies.59	The	philosopher	Étienne	Balibar	noted	that	the	emergence	
of	 neo-racism	 in	 the	 early	 2000s	 targeted	 foreign	 workers	 and	
immigrant	communities,	often	from	the	 ‘ex-colonial	or	semi-colonial’	
world	 in	a	manner	that	had	a	 long	history	within	Western	Europe.60	
This,	 Balibar	 argues,	 involves	 situating	 people	 of	 other	 races	 as	
‘insurmountable	 obstacles	 to	 [societies]	 living	 alongside	 each	 other’	
and	 that	 the	 individuals	 of	 other	 races	 were	 ‘denaturing’	 European	
identities. 61 	What	 Balibar	 identified	 was	 the	 continuation	 of	 racist	
ideas	within	political	structures	from	the	totalitarian	past.	Politics	was	
quite	 literally	 still	 haunted,	 to	 use	 Auchter’s	 terminology,	 by	 the	
memory	of	totalitarianism.		

Writing	 elsewhere	 Balibar	 describes	 neo-racism,	 which	 is	
concerned	with	protecting	Europe	from	‘Third	Worldisation’,	but	still	
utilises	 the	notion	 that	underpinned	historical	 racism	of	 there	being	
diametrically	 opposed	 peoples. 62 	Even	 though	 claims	 to	 biological	
supremacy	were	no	longer	part	of	racist	discourse	in	modern	extremist	
politics,	 Balibar	 argues,	 their	 claims	 as	 to	 the	 radical	
incommensurability	 of	 different	 peoples	 shows	 that	 they	 were	 the	
intellectual	 inheritors	 of	 the	 fascist	 racist	 tradition. 63 	This	 kind	 of	
reasoning	was	seen	in	the	Human	Rights	Committee’s	decision	in	MA	v	
Italy	where	the	applicant	had	been	convicted	under	the	Italian	Law	of	
‘involvement	 in	 reorganizing	 the	 dissolved	 fascist	 party’. 64 	The	
applicant	maintained	that	his	conviction	was	a	violation	of	his	rights	
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under	 the	 ICCPR	 and	 the	 state	 party	 invoked	 Article	 5	 at	 the	
admissibility	 stage.	 Whilst	 the	 Committee	 concluded	 that	 the	
communication	did	potentially	raise	points	under	Articles	19	and	25	of	
the	 ICCPR,	 the	 acts	 ‘were	 of	 a	 kind,	 which	 are	 removed	 from	 the	
protection	of	the	Convention’,	seemingly	indicating	that	totalitarianism	
was	outside	the	scope	of	human	rights	protection.65	

It	 is	not	clear,	however,	 that	 there	exists	a	 form	of	 totalitarian	
threat	of	the	sort	experienced	by	European	states	 in	the	1940s	from	
neo-racist	organisations,	and	the	European	Court	of	Human	Rights	has	
in	 recent	 years	 become	 increasingly	 sceptical	 of	 Article	 17	 being	
interpreted	in	this	way.	In	Vona	v	Hungary,	the	Court	concluded	that	
the	 dissolution	 of	 the	Magyar	 Gárda	 organisation	 by	 the	 Hungarian	
authorities	because	of	its	racist	actions	towards	Roma	minorities	was	
not	 a	 breach	 of	 Article	 11	 because	 the	 group	 posed	 a	 ‘sufficiently	
imminent	 prejudice	 to	 the	 rights	 of	 others’.66	The	 ban	 therefore	 fell	
within	one	of	the	stated	grounds	of	restriction	contained	in	the	text	of	
Article	11	that	allowed	freedom	of	association	to	be	restricted	in	order	
to	prevent	disorder	and	protect	the	rights	of	others.	It	declined	to	apply	
Article	17	because	the	banned	group	did	not	‘propagate	an	ideology	of	
oppression	serving	‘totalitarian	groups.’67	This	was	applied	in	relation	
to	hate	speech	in	the	case	of	the	former	French	National	Front	leader,	
Jean-Marie	 Le	 Pen,	 when	 he	 alleged	 that	 France’s	 Muslim	 minority	
posed	a	threat	to	the	country	and	was	convicted	under	French	law	for	
‘incitement	to	discrimination’.68	The	Court	held	that	Article	10	of	the	
ECHR	allows	for	proportionate	restrictions,	such	as	laws	criminalising	
incitement	to	racial	hatred	and	racial	discrimination,	to	be	placed	on	
the	right	to	free	speech	where	the	aim	is	to	protect	racial	minorities.69		

The	 anti-discrimination	 approach	 to	 racism	 in	 the	 CERD	
attempts	 to	 decouple	 the	 combating	 of	 racism	 from	 the	 specific	
historical	 context	 of	 anti-fascism.	 The	 link	 between	 anti-racism	 and	
resisting	 fascism	was	opposed	by	some	delegates	during	 the	CERD’s	
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drafting	 process;	 the	 Saudi	 Arabian	 delegate	 argued	 that	 racism	
consisted	 of	 ‘countless	 isms’	 and	 whilst	 the	 greatest	 ‘affliction	 of	
Europe	 had	 been	 Nazism,	 for	 the	 rest	 of	 the	 world	 it	 had	 …	 been	
colonialism.’ 70 	Anti-racism	 in	 the	 CERD	 was	 framed	 in	 terms	 of	
preventing	 racial	 discrimination	 rather	 than	 prohibiting	 racist	
ideological	 groups	 and	 the	 Committee	 on	 the	 Elimination	 of	 Racial	
Discrimination	 has	 made	 only	 scant	 reference	 to	 fascism	 or	 other	
historical	acts	of	racism.71	Article	1	of	the	CERD	is	framed	to	cover	all	
potential	 victims	 and	 construes	 discrimination	 broadly,	 tackling	
‘discrimination	in	effect	as	well	as	aim’,	removing	any	requirement	of	
intention	behind	racial	discrimination.	72	Article	5	of	the	CERD	contains	
a	list	of	different	rights	that	state	parties	are	obliged	to	‘guarantee	the	
right	of	everyone,	without	distinction	as	to	race,	colour,	or	national	or	
ethnic	 origin’.	 This	 shifted	 the	 foundation	 of	 anti-racism	 from	 the	
ideological	 to	 the	 transactional.	 Anti-discrimination	 provisions	
contained	in	Protocol	12	of	the	ECHR	and	Article	26	of	the	ICCPR	can	
also	be	used	to	tackle	racial	discrimination	and	to	justify	laws	passed	
by	 the	 governments	 of	 state	 parties	 to	 tackle	 racism.73	Rights	 abuse	
clauses	are	unnecessary	to	protect	individuals	against	racism	as	both	
the	 application	 of	 qualifications	 stated	 within	 human	 rights	
instruments	 and	 also	 general	 anti-discrimination	 provisions	 would	
provide	 a	 sufficient	 legal	 basis	 for	 states	 to	 limit	 rights	 in	 order	 to	
prevent	racial	discrimination.	

	

Rights	abuse	clauses	and	the	right	to	free	speech	

One	 specific	 example	 of	 the	 dangers	 of	 anti-totalitarianism	 inherent	
within	rights	abuse	clauses	is	that	they	can	allow	state	governments	to	
pass	farreaching	laws	which	restrict	the	freedom	of	speech.	This	has	
attracted	 some	 scholarly	 criticism	 because	 of	 the	 seemingly	 far	
reaching	nature	of	such	limitations.	Yet	this	is	simply	a	reflection	of	the	
anti-totalitarian	consensus	inherent	to	rights	abuse	clauses	outlined	in	
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the	first	section	and	the	caselaw	in	this	area	shows	some	evidence	of	
such	a	consensus.		

Societal	consensus	and	restrictions	on	free	speech	

The	choices	about	which	restrictions	to	impose	on	the	exercise	of	free	
speech	 are	 ultimately	 reflections	 of	 which	 interests	 society	 decides	
need	protection.	The	First	Amendment	to	the	US	Constitution	contains	
a	far-reaching	free	speech	provision,	yet	the	US	Supreme	Court	has	held	
that	some	political	restrictions	of	free	speech	are	justified.	At	the	height	
of	anti-communist	scares	 in	 the	early	1950s,	 the	Court	held	 that	 the	
arrest	 of	 the	 leader	 of	 Eugene	 Dennis,	 General	 Secretary	 of	 the	
Communist	Party	of	the	USA,	under	powers	contained	in	the	1940	Alien	
Registration	 Act,	 did	 not	 violate	 the	 First	 Amendment. 74 	As	 Colin	
Murray	 notes,	 the	 test	 in	 the	 US	 Supreme	 Court’s	 judgment,	 which	
assesses	whether	the	‘gravity	of	evil’	justifies	an	invasion	of	free	speech,	
is	in	effect	a	test	that	makes	a	political	judgment	about	the	potential	of	
the	 government	 to	 be	 overthrown.75	Subsequent	 judgments	 on	 free	
speech,	 Murray	 notes,	 have	 retreated	 from	 this	 extreme	 position,	
enshrining	 a	 ‘finite	 capacity	 for	 legislation	 on	 a	 limited	 number	 of	
virtually	absolute	rights.’76	This	reflects	a	political	culture	within	 the	
US	 that	 venerates	 liberal	 participatory	 rights,	 only	 restricting	 them	
where	there	is	a	consensus	about	the	gravity	of	particular	emergency.	
Famously	in	Brandenburg	v	Ohio	the	Supreme	Court	required	a	direct	
link	 between	 the	 speech	 act	 and	 violence,	 not	 just	 the	 advocacy	 of	
potentially	 violent	 political	 causes. 77 	This	 move	 towards	 a	 broad	
interpretation	of	 free	speech,	which	also	 imposed	a	high	bar	 for	any	
law	restricting	speech	acts,	is	cited	by	some	historians	as	being	rooted	
in	broad	traditions	of	liberty	and	libertarianism.78	Therefore	just	as	the	
political	consensus	in	the	US	has	led	the	Supreme	Court	to	only	allow	
limited	 restrictions	 of	 free	 speech,	 rights	 abuse	 clauses	 reflect	 the	
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political	consensus	that	was	dominant	in	Europe	at	the	time,	which	was	
orientated	towards	preventing	a	resurgence	of	totalitarianism.	

Early	drafts	of	Article	29(3)	of	 the	UDHR	contained	references	
linking	rights	abuse	clauses	to	its	purposes	and	principles.79	In	1950,	
less	than	two	years	after	the	signing	of	the	UDHR,	concerns	were	raised	
about	the	potential	for	rights	abuse	clauses	to	limit	free	speech.	The	US	
delegate	on	the	committee	drafting	the	ICCPR	was	so	concerned	by	the	
potential	 of	 rights	 abuse	 clauses	 to	 create	 extensive	 limitations	 on	
freedom	of	 speech	 that	he	proposed	a	motion	 to	have	 the	provision	
deleted	 in	 its	 entirety.80	Although	 the	 proposal	was	 defeated,	wider	
concerns	 about	 the	 potential	 application	 of	 Article	 5	 persisted—in	
particular	the	capacity	of	states	to	exploit	Article	5	to	‘legitimise	actions	
which	 substantially	 run	 counter	 to	 [the	 Convention’s]	 purposes	 and	
general	 spirit.’81	Later	 that	 year	 similar	 concerns	were	 raised	 in	 the	
Committee	of	Ministers	of	the	Council	of	Europe	about	early	drafts	of	
Article	 17	 of	 the	 ECHR.	 The	 wording	 of	 the	 provision	 had	 been	
proposed	by	the	Turkish	delegate	and	replicated	a	Turkish	domestic	
law	 designed	 to	 ‘[forbid]	 the	 diffusion	 of	 propaganda	 in	 favour	 of	
extremist	 ideas’.82	The	 delegate	 from	 the	 Netherlands	 asked	 for	 the	
deletion	of	the	paragraph,	fearing	a	contradiction	between	the	right	to	
free	speech	and	the	rights	abuse	clause.		

In	 spite	 of	 these	 early	 concerns,	 both	 clauses	made	 it	 into	 the	
final	drafts	of	the	ICCPR	and	the	ECHR.	The	inclusion	of	rights	abuse	
clauses	in	both	instruments	needs	to	be	read	in	the	light	of	a	broader	
European	 consensus,	 of	 which	 anti-totalitarianism	 is	 an	 implicit	
component.	The	European	consensus	behind	the	ECHR	was	defined	by	
Judge	Colver	of	the	ECtHR	as	a	reflection	of	a	‘universal	agreement’	by	
elites	and	citizens	‘on	the	core	values	of	the	Convention	system’	which	
are	 ‘the	most	 effective	means	 of	 defending	 it	 [the	 ECHR]’	 as	 a	 legal	
framework. 83 	This	 consensus,	 by	 virtue	 of	 being	 a	 set	 of	 values,	
contains	certain	normative	content.	For	example,	in	the	case	law	on	the	
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application	 of	 the	margin	 of	 appreciation	 doctrine,	 which	 has	 often	
been	interpreted	as	permitting	a	wide	degree	of	divergence	on	moral	
standards	among	states,	 there	has,	as	 Ian	Leigh	argues,	been	no	real	
explanation	offered	as	to	why	‘more	morally	conservative	states	have	
not	 been	 permitted	 [by	 the	 ECtHR]	 to	 invoke	 the	 margin	 of	
appreciation	on	religious	matters.’84	This	is	just	one	indicative	example	
of	the	presence	of	a	consensus	at	the	supranational	level	defining	the	
limits	of	rights.	

Restrictions	of	speech	under	rights	abuse	clauses	

Rights	abuse	clauses	are	only	used	in	a	relatively	small	number	of	cases	
concerning	the	restricting	of	free	speech,	but	they	differ	significantly	
from	other	cases	as	invocation	of	a	rights	abuse	clause	allows	a	tribunal	
to	declare	an	application	 inadmissible,	 rather	 than	have	 the	 tribunal	
investigate	the	substance	of	the	restriction.	The	ECtHR	has	generally	
held	that	Holocaust	denial	is	a	legitimate	reason	for	a	state	to	limit	the	
right	 to	 free	speech	and	have	allowed	Article	17	 to	operate	 in	 these	
cases	reasoning	that	denial	of	the	Holocaust	undermines	the	rights	in	
the	 Convention	 more	 broadly.	 In	Witzsch,	 the	 Court	 held	 that	 the	
purpose	of	Article	17	was	to	make	it	‘impossible	for	individuals	to	take	
advantage	of	a	right	with	the	aim	of	promoting	ideas	contrary	to	the	
text	and	the	spirit	of	the	Convention.’85	The	denial	of	agreed	facts	about	
the	Holocaust	was	held	by	the	Court	in	another	case	to	pose	a	threat	to	
public	 order	 and	 justified	 the	 criminalisation	 of	 particular	 forms	 of	
speech.86	Within	 this	 jurisprudence	 there	 seems	 to	be	a	 tendency	 to	
treat	Holocaust	denial	or	activity	 related	 to	 the	Nazi	party	or	 fascist	
parties	 in	Second	World	War	as	activity	 that	 in	and	of	 itself	poses	a	
threat	to	human	rights	instruments.	The	Human	Rights	Committee	in	
Faurisson	 v	 France	 found	 that	 far-reaching	 laws	 criminalising	
Holocaust-denial	 were	 justified	 as	 Holocaust	 denial	 amounted	 to	
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‘activities	aimed	at	 the	destruction	of	rights.’87	The	ECtHR	 in	Kuhnen	
used	a	similar	formulation,	holding	that	even	attempts	to	reconstitute	
or	 reform	 the	Nazi	party	amounted	 to	an	attempt	 to	undermine	 the	
rights	protected	in	the	Convention.88		

Yet	 the	ECtHR	has	also	been	cautious	about	allowing	states	 to	
engage	 in	 far-reaching	 restrictions	 of	 freedom	 of	 speech	 and	
association	which	fall	short	of	Holocaust	denial.	This	was	the	case	in	
Lehideux	 and	 Isorni,	 when	 a	 French	 newspaper	 carried	 an	
advertisement	 presenting	 in	 a	 positive	 light	 certain	 acts	 of	 the	
government	 of	 Marshall	 Philippe	 Pétain.89	This	 was	 prohibited	 as	 a	
form	of	collaboration	under	French	criminal	law,	as	it	was	thought	to	
amount	 to	an	endorsement	of	 the	pro-Nazi	puppet	government	 that	
had	ruled	Vichy	France	between	1940	and	1944.	The	Court	held	that	
the	 criminalisation	 of	 speech	 in	 this	 manner	 was	 disproportionate,	
noting,	‘the	events	referred	to	in	the	publication	in	issue	had	occurred	
more	than	forty	years	before’,	making	it	inappropriate	to	punish	such	
actions	with	 the	 ‘same	severity	as	 ten	or	 twenty	years	previously.’90	
The	problem	is	that	textually	Article	17	and	Article	5	are	much	more	
open-ended	in	scope	than	other	provisions	which	allow	states	to	limit	
free	 speech,	 in	 order	 to	 protect	 legitimate	 social	 aims. 91 	Steffan	
Sottiaux	has	argued	that	this	has	led	to	the	creation	of	a	‘bad	tendency	
test’	which	allows	‘the	restriction	of	speech	with	the	mere	tendency	to	
cause	social	harm.’92	The	Court’s	consideration	of	restrictions	justified	
under	Article	10	focuses	on	the	nature	of	the	‘legitimate	goals’	of	any	
laws	restricting	free	speech,	some	of	which,	following	the	text	of	Article	
10,	can	 include	 ‘disorder	and	protecting	the	reputation	and	rights	of	
others’.93	In	Article	17	cases	the	ECtHR	has	been	prepared	to	interpret	
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89	Lehideux	and	Isorni	v	France	(2000)	30	EHRR	665.	 	
90	ibid.	
91	See	for	example	Articles	8-10	of	the	ECHR	which	require	the	state	to	demonstrate	
both	the	legitimacy	and	the	proportionality	of	any	restriction.	This	was	upheld	in	
Handyside	v	UK,	(5493/72)	[1976]	ECHR	5.	
92	Stefan	Sottiaux,	‘“Bad	Tendencies”	in	the	ECtHR’s	“Hate	Speech”	Jurisprudence’	
(2011)	7	EuConst	40.		
93	ECHR,	art	10(2).		
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this	broadly,	ruling	that	it	is	legitimate	for	states	to	restrict	speech	to	
preserve	‘political	stability’	and	a	‘serene	social	climate.’94		

In	Norwood	v	UK	the	applicant	who	was	a	member	of	the	British	
National	 Party—an	 extremist	 political	 party	 which	 frequently	
deployed	racist	messages—was	charged	under	the	UK’s	public	order	
legislation	for	displaying	a	poster	showing	the	September	11th	attacks	
on	the	World	Trade	Center	with	the	slogan	‘Islam	out	of	Britain’.95	He	
appealed	his	subsequent	conviction	on	Article	10	grounds	and	when	
that	 was	 refused	 he	 applied	 to	 the	 ECtHR.	 The	 Court,	 declaring	 his	
application	 inadmissible,	 stated	 that	 because	 the	 Convention	 as	 a	
whole	 promoted	 values,	 ‘notably	 tolerance,	 social	 peace	 and	 non-
discrimination’,	the	Court	was	entitled	to	use	Article	17	to	protect	those	
values.96	Whilst	the	content	of	the	speech	act	was	deeply	inflammatory,	
the	 context	 and	 scope	 of	 the	 act	were	 on	 the	 facts	 of	 the	 case	 very	
limited.	 As	 Steve	 Foster	 argues	 this	 is	 difficult	 to	 square	 with	 the	
Court’s	 approach	 in	 Lehideux	 and	 Irsoni	 which	 required	 intent	 to	
undermine	the	Convention	to	be	demonstrated	before	engaging	Article	
17.97	The	promotion	of	‘tolerance’	and	‘social	peace’	are	wide	ranging	
and	seemingly	open	values	which	could	be	used	to	justify	a	wide	range	
of	 laws	 criminalising	 speech,	 association,	 political	 participation	 and	
freedom	 of	 conscience.	 Furthermore	 as	 Foster	 notes	 it	 is	 highly	
questionable	that	a	speech	act	‘should	be	denied	the	basic	principles’	
of	 ‘proportionality	 just	 because	 [it	 is]	 racially	 motivated’	 and	 by	
invoking	 Article	 17	 the	 state	 party	 had	 not	 been	 required	 to	 justify	
these	restrictions	‘in	line	with	the	principles	of	legality	and	necessity’.98	
In	 order	 to	 address	 these	 inconsistencies,	 Paolo	 Lobba	 argues	 that	
Article	 17	 ought	 to	 be	 used	 in	 far	 more	 limited	 manner,	 such	 as	
complementing	 an	 analysis	 of	 Article	 10,	 or	 as	 a	 mechanism	 for	 a	
substantive	 examination	 of	 offensive	 speech	 itself,	 rather	 than	 as	 a	
‘guillotine’	benefiting	the	state	party.99	This,	according	to	Lobba,	would	

																																																																				
94	Féret	v	Belgium,	ECtHR	16	July	2009,	Case	No.	15615/07	para	77.		
95	Norwood	v	DPP	[2002]	EWCH	1564,	paras	2,	3	and	24.		
96	Norwood	v	United	Kingdom	(admissibility)	(23131/03)	(2005)	40	EHRR.	
97	Steve	Foster,	‘Racist	Speech	and	Article	10	and	17	of	the	European	Convention	on	
Human	Rights’	(2005)	10	Cov	LJ	91.	
98	ibid	94.	
99	Paolo	Lobba,	‘Holocaust	Denial	before	the	European	Court	of	Human	Rights:	
Evolution	of	an	Exceptional	Regime’	26	EJIL	237.	
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result	 in	a	more	consistent	approach	to	 the	application	of	Article	17	
alongside	other	mechanisms	for	limiting	the	right	to	free	speech.	

	

Anti-totalitarianism:	Synthesising	the	current	consensus	on	
the	limits	of	free	expression	under	rights	abuse	clauses	

Both	Foster	and	Lobba	conclude	that	Article	17,	and	by	implication	the	
regime	of	rights	abuse	clauses,	are	being	interpreted	too	broadly	and	
there	is	subsequent	danger	for	the	protection	of	free	speech.	This	view	
misinterprets	the	role	of	the	restrictions	on	free	speech	under	rights	
abuse	clauses—they	represent	the	anti-totalitarian	consensus	behind	
human	 rights	 the	 instruments	which	 contain	 them.	 An	 exclusionary	
consensus	 about	 the	 limits	 and	 ends	 of	 rights	 is	 incipient	 in	 the	
interpretation	 that	 the	 ECtHR	 and	 Human	 Rights	 Committee	 have	
placed	 upon	 rights	 abuse	 clauses	 in	 the	 ECHR	 and	 the	 ICCPR	
respectively—both	 instruments	 are	 ‘haunted’	 by	 the	 possibility	 and	
potential	 of	 totalitarianism.	 In	 Norwood	 the	 Court	 repeated	 the	
common	refrain	that	 ‘the	general	purpose	of	Article	17	is	to	prevent	
individuals	 or	 groups	with	 totalitarian	 aims’	which	 implicitly	 refers	
back	to	the	historical	consensus	against	totalitarianism	at	the	time	of	
the	EHCR’s	foundation.100	Similar	themes	are	seen	in	the	Human	Rights	
Committee’s	jurisprudence	and	commentary	on	rights	abuse	clauses.	
Alex	 Conte	 in	 his	 analysis	 of	 Article	 5	 of	 the	 ICCPR	 argues	 that	 it	
attempts	to	‘balance	social	freedoms’	in	line	with	the	principles	set	out	
in	 paragraph	 5	 of	 the	 preamble	 to	 the	 ICCPR	 which	 states	 that	
‘everyone	 has	 duties	 …	 in	 the	 social	 communities	 to	 which	 they	
belong’. 101 	This	 implied	 that	 rights	 abuse	 clauses	 were	 aimed	 at	
creating	a	unified	community	to	resist	against	totalitarianism,	making	
any	 attempt	 to	 engage	 in	 totalitarian-like	 activities	 a	 breach	 of	 an	
individual’s	duties	to	their	community	and	rendering	political	activities	
of	the	sort	that	mimicked	or	echoed	historical	totalitarian	ideas	outside	
of	the	protection	of	human	rights	instruments.	

As	they	are	instruments	that	reflect	a	common	desire	to	prevent	
repetition	 or	 re-emergence	 of	 totalitarian	 politics,	 which	 has	 been	
																																																																				
100	Norwoood	(n	96).	
101	Alex	Conte	and	Richard	Burchill,	Defining	Civil	and	Political	Rights:	The	
Jurisprudence	of	the	United	Nations	Human	Rights	Committee	(Ashgate	2009)	56.		
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interpreted	to	mean	that	anyone	who	is	by	association	connected	with	
totalitarian	politics	 is	 in	effect	outside	the	consensus	about	who	and	
what	 they	 should	 protect.	 This	 consensus	 is	 also	 seen	 in	 state	
legislative	 practice.	 As	 Loytomaki	 notes,	 several	 ex-socialist	 Eastern	
European	 states	 have	 criminalised	 denial	 of	 the	 communist	 crimes,	
following	 the	 model	 of	 Western	 European	 states	 for	 criminalising	
Holocaust	denial.102	This	consensus	towards	criminalising	the	aspects	
of	speech,	and	constructing	a	past,	underscores	the	construction	of	a	
consensus	 about	 historical	 memory	 and	 the	 purpose	 of	 rights.	 The	
reflection	 of	 broad	 and	 exclusionary	 historical	 anti-totalitarian	
consensus	by	rights	abuse	clauses	reflects	a	specific	teleology	of	rights	
where,	as	Illan	rua	Wall	argues,	human	rights	are	read	as	‘evidence	of	
a	 hand	 of	 providence	 or	 progress’	 which	 places	 ‘our	 contemporary	
selves	at	the	end	of	history.’103	This,	Wall	argues,	creates	‘naturalness’	
to	human	rights	and	attempts	to	render	them	‘necessary’	by	locating	
inevitable	social	progress	towards	increasing	rights	protection.104	If	a	
teleological	narrative	of	human	rights	evolution,	in	a	European	context,	
is	 characterised	 by	 the	 prevention	 of	 totalitarianism,	 it	 therefore	
becomes	 natural	 for	 human	 rights	 to	 exclude	 those	 with	 any	
connection	 to	 historical	 forms	 of	 totalitarianism.	 All	 human	 rights	
instruments	 rely	 on	 some	 form	 of	 consensus	 over	 the	 rights	 to	 be	
protected	 and	 the	 victims	 of	 human	 rights	 abuses,	 but	 rights	 abuse	
clauses	are	evidence	of	what	Anna	Greer	terms	the	‘tilt’	of	universality	
towards	 a	Western	 conception	of	 rights—or,	more	 accurately	 in	 the	
case	 of	 rights	 abuses	 clauses,	 the	 Western	 European	 conception	 of	
rights	 restrictions. 105 	The	 seemingly	 inconsistent	 approach	 of	
international	 tribunals	 on	 the	 specific	 issue	 of	 restrictions	 of	 free	
speech	by	rights	abuses	clauses	is	therefore	not	an	inconsistency	at	all,	
but	 rather	 a	 reflection	 of	 a	 Western	 European	 anti-totalitarian	
consensus.	

	

																																																																				
102	Loytomaki	(n	2)	25.	
103	Ilan	rua	Wall,	Human	Rights	and	Constituent	Power:	Without	Model	or	Warranty	
(Routledge	2012)	13.	
104	ibid	14.	
105	Anna	Greer,	‘Framing	the	Project	of	International	Human	Rights	Law:	Reflections	
on	the	Dysfunctional	“Family”	of	the	Universal	Declaration’	in	Conor	Gearty	and	
Costas	Douzinas	(eds),	The	Cambridge	Companion	to	Human	Rights	Law	(CUP	2012)	
29.	
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Conclusion	
By	implication,	the	very	idea	of	a	‘rights	abuse’	indicates	that	there	is	a	
proper	 or	 accepted	 use	 of	 rights,	 and	 this	 implicit	 rationale	 behind	
these	 provisions	 helps	 to	 explain	 how	 the	 provisions	 justify	 the	
extreme	restrictions	on	freedom	of	speech	and	freedom	of	association.	
The	rationale	behind	rights	abuses	clauses	was	that	groups	within	a	
state	could	pose	an	ongoing	threat	to	the	human	rights	instrument	and	
the	 protection	 of	 rights	 themselves.	 This	 was	 often	 strained	 in	 the	
process	 of	 interpretation,	 allowing	 the	 growth	 of	 restrictive	
interpretations	 of	 rights	 abuse	 clauses.	 In	 this	 respect,	 the	 ECtHR’s	
clear	restatement	that	Article	17	requires	there	to	be	an	actual	threat	
of	overthrowing	or	undermining	 rights	 to	be	operative	 represents	 a	
curbing	 of	 these	 provisions	 as	 instruments	 of	 state	 power. 106 	The	
continued	 presence	 of	 rights	 abuse	 clauses	 in	 the	 ECHR	 and	 ICCPR	
serves	 as	 a	 reminder	 that	 both	 instruments	 originated	 not	 out	 of	 a	
liberal	project	of	natural	rights,	but	out	of	a	codification	of	civil	rights	
as	an	instrument	to	use	against	specific	political	threats.		

Rights	 abuse	 clauses	 have	 however	 performed	 one,	 often	
understated	task—they	have	addressed	the	problem,	first	identified	by	
Arendt,	of	protecting	the	right	to	have	rights.	This	should	not	however	
be	interpreted	as	a	defence	of	rights	abuse	clauses.	Even	where	they	
perform	 the	 function	of	protecting	 the	 right	 to	have	 rights,	 they	are	
relatively	crude	tools	for	combating	racism	when	other	provisions	in	
human	rights	instruments	do	an	equivalent	and	arguably	superior	job.	
Rights	 abuse	 clauses	 are	 an	 inevitable	 symptom	 of	 the	 attempt	 to	
construct	a	consensus	necessary	for	the	construction	of	a	human	rights	
instrument,	and	that	if	rights	abuse	clauses	did	not	exist	something	else	
would	 simply	 take	 its	 place.	 This	 does	 not	 justify	 their	 continued	
presence	 within	 human	 rights	 instruments	 but	 their	 continued	
presence	 illustrates	 how	 human	 rights	 instruments	 can	 remain	
haunted	 by	 the	 politics	 of	 their	 foundations.	 To	 use	 Autchter’s	
argument,	rights	abuse	clauses	are	where	it	is	possible	to	identify	the	
‘hauntological’	foundations	of	a	human	rights	instrument	allowing	‘the	
claimed	 reality’	 in	which	 that	 instrument	 operates	 to	 be	 ‘called	 into	
question.’107		

																																																																				
106	Vona	(n	66).	
107	Auchter	(n	3).	
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Understanding	 rights	 abuse	 clauses,	 to	 again	 deploy	Autcher’s	
terminology,	almost	as	a	memorial	to	the	totalitarian	past	of	Europe,	
where	individuals	quite	literally	lost	the	right	to	have	rights,	helps	to	
understand	why	such	a	seemingly	regressive	provision	still	has	a	place	
within	some	contemporary	human	rights	 instruments.	This	however	
remains	a	distinctly	Eurocentric	memorial	and	one	that,	as	indicated	
by	the	discussions	surrounding	the	formation	of	the	CERD,	only	serves	
to	underscore	the	seemingly	Western-centric	nature	of	 international	
human	rights	law.	By	treating	them	more	as	a	passive	memorial	and	
less	as	an	active	provision	on	rights	limitations,	international	tribunals	
may	in	the	future	be	able	to	reserve	their	use	for	those	exceedingly	rare	
cases	where	there	is	a	genuine	danger	of	totalitarianism,	and	not	use	
allow	state	parties	to	engage	in	seemingly	open-ended	restrictions	of	
rights.	
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Intellectual	Monopoly	and	the	
Innovation	Myth:	
Analysing	the	Use	Value	of	Ideas	
JONATHAN	GRANT*	

Innovation	improves	our	overall	standard	of	living	by	helping	us	
to	 live	 healthier	 and	 happier	 lives,	 but	 the	 process	 for	
innovating—creating	and	utilising	ideas—is	misunderstood	and	
mischaracterised.	 This	 misunderstanding	 creates	 space	 for	
intellectual	property	law	to	be	conceived	as	the	primary	catalyst	
for	 innovation	 and	 an	 ‘unavoidable	 evil’	 in	 commoditising	 and	
regulating	the	supply	and	usage	of	 ideas	 in	society.	However,	a	
closer	study	of	the	innovation	process	and	the	effect	of	intellectual	
property	 law	 tells	 a	 different	 story:	 that,	 whilst	 intellectual	
property	 creates	 huge	 profits	 for	 rights-holders,	 it	 impedes	
innovation	and	social	development,	widens	 the	divide	between	
rich	and	poor,	distorts	political	systems,	and	alienates	individuals	
from	 themselves.	 Reform	 efforts	 should	 focus	 on	 promoting	 a	
greater	understanding	of	the	innovation	process,	publicly	funding	
research	 and	 development,	 and	 reorganising	 knowledge	
industries	to	limit	monopoly	powers.	

Introduction	
The	value	of	an	idea	lies	in	the	using	of	it.	

Thomas	Edison	

Innovation—the	process	of	creating	and	utilising	ideas—is	the	bedrock	
of	 the	sciences	and	arts,	and	 improves	our	overall	standard	of	 living	
and	 quality	 of	 life	 by	 helping	 us	 to	 live	 healthier	 and	 happier	 lives.	
Innovation	in	agricultural	methods	and	better	medicines	help	us	live	
longer,	improvements	in	the	workplace	reduce	the	need	for	dangerous	
work	and	add	meaning	to	our	days,	social	 information	enables	us	 to	
collectively	make	better	decisions	about	how	our	 lives	are	governed	
and	provides	a	platform	for	belonging	and	inclusion,	and	new	ways	of	
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expressing	ourselves	through	the	arts	provide	for	greater	levels	of	self-
understanding,	 cultural	 fulfilment	 and—ultimately—happiness.	
However,	innovation	is	often	misunderstood	or	mischaracterised	as	a	
‘eureka	moment’;	 the	switching	on	of	a	 lightbulb	or	a	 flash	of	genius	
from	 a	 rare	 talent	 when,	 in	 reality,	 innovation	 is	 a	 disciplined	 and	
collaborative	process	of	often	small	iterative	steps—rather	than	giant	
leaps—forward.	This	misunderstanding	provides	space	for	a	 ‘winner	
takes	all’	intellectual	property	system	to	emerge.	

Intellectual	 property	 law	 commoditises	 ideas	 by	 granting	
exclusive,	‘non-natural’	rights	to	individuals	or	companies	to	use	those	
ideas;	patents	regulate	the	use	of	inventions,	copyright	controls	forms	
of	 expression,	 and	 trademarks	 restrict	 the	 display	 of	 symbols. 1	
Advocates	 of	 intellectual	 property	 law	 justify	 this	 commoditisation,	
and	the	regulation	of	the	supply	and	usage	of	ideas	in	society	as	a	whole,	
as	necessary	catalysts	for	innovation:	an	‘unavoidable	evil’.2	However,	
a	closer	study	of	the	innovation	process	and	the	use	and	non-use	value	
of	 ideas,	 shows	 that	 instead,	 the	 intellectual	 property	 regime	 only	
serves	to	reward	the	capital	classes	and	legitimate	the	widening	divide	
between	 rich	 and	 poor	 whilst	 impeding	 innovation	 and	 social	
development,	 distorting	 political	 systems,	 and	 alienating	 individuals	
from	 themselves.	 Armed	 with	 this	 better	 understanding	 of	 the	
innovation	process,	the	intellectual	property	regime,	and	the	use	and	
non-use	value	of	ideas,	socially	valuable	innovation	can	be	encouraged,	
and	those	ideas	shared	freely	through	a	different	legal	construction;	a	
construction	that	promotes	a	greater	understanding	of	the	innovation	
process,	 public	 funding	 for	 research	 and	 development,	 and	 the	
reorganisation	of	knowledge	industries	to	limit	monopoly	powers.	

The	innovation	myth	and	intellectual	monopoly	

Boldrin	and	Levine	note	that	‘innovations	generally	build	on	existing	
innovations’. 3 	Penicillin,	 far	 from	 being	 accidently	 ‘discovered’	 in	 a	
petri	dish	and	 immediately	administered	 to	patients,	advanced	 from	
academic	 observation	 by	 the	 bacteriologist	 Dr	 Alexander	 Fleming	

																																																																				
1	World	Intellectual	Property	Organization,	WIPO	Intellectual	Property	Handbook	
(2nd	edn,	WIPO	2004)	17–68.	
2	Michele	Boldrin	and	David	K	Levine,	Against	Intellectual	Monopoly	(CUP	2008)	10.	
3	ibid	185.	
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through	a	fourteen-year	process	of	applied	research	by	pathologists	Dr	
Howard	 Florey	 and	 Dr	 Ernest	 Chain,	 and	 biochemist	 Dr	 Norman	
Heatley	as	well	as	an	army	of	laboratory	workers,	to	isolate	and	purify	
the	active	ingredient,	determine	which	germs	it	was	effective	against	
and	how	to	use	it,	and	ensure	enough	of	the	penicillin	bacteria	could	be	
cultivated	to	treat	people	reliably.	Likewise,	the	motor-car	depended	
upon	 the	 wheel,	 horse-drawn	 carriage,	 and	 various	 forms	 of	
combustion	engine;	the	television	depended	upon	the	development	of	
electricity,	radio-frequency	transmitters,	and	cathode	ray	tube	screen	
displays;	 and	 the	 works	 of	 Shakespeare	 depended	 upon	 the	
development	of	language,	the	printing	press,	and	elaborations	in	prose	
from	contemporaries	such	as	Christopher	Marlowe.	Each	of	these	ideas	
and	contributions	is	non-wasteable	and	non-rivalrous:	the	wheel	has	
been	used	on	many	other	inventions	as	well	as	forms	of	transport	other	
than	the	car,	of	course,	and	the	fact	that	the	idea	of	the	wheel	can	be	
easily	 replicated	 means	 that	 the	 benefits	 one	 enjoys	 from	 a	 single	
wheel	(or	set	of	wheels)	does	not	prevent	benefits	being	enjoyed	by	
another	who	can	fashion	a	wheel	from	the	raw	materials	around	them.	
Thomas	Jefferson	put	this	best	when	he	said	‘he	who	lights	a	taper	at	
mine	receives	light	without	darkening	me’.4		

The	 non-wasteable	 and	 non-rivalrous	 characteristics	 of	 ideas	
suggest—prima	facie—that	they	should	be	shared	freely	with	benefits	
accruing	to	all.	Yet,	intellectual	property	tools—patents,	copyright,	and	
trademark,	which	commoditise	ideas	by	granting	the	holder	exclusive	
use	of	that	‘idea’	for	a	period	of	time—have	been	justified	by	liberal	and	
utilitarian	scholars	alike.	First,	liberal	theories	originating	with	Locke,	
and	 further	 developed	by	Kant	 and	Hegel,	 claim	 that	mixing	mental	
labour	with	‘resources	in	common’	entitle	the	actor	to	the	fruits	of	that	
labour	 providing	 there	 is	 enough	 ‘left	 in	 common’	 and	 that	 private	
property	 best	 enables	 individuals	 to	 fulfil	 their	 own	 fundamental	
human	needs.5	Second,	utilitarian	and	Marxist	theories	argue	that	net	
social	welfare	is	best	maximised	by	encouraging	innovation,	reducing	
consumer	search	costs,	and	shaping	intellectual	property	rights	to	help	
foster	 the	 achievement	 of	 a	 just	 and	 attractive	 culture,	 with	 the	

																																																																				
4	Ronald	V	Bettig,	Copyrighting	Culture:	the	Political	Economy	of	Intellectual	Property	
(Westview	Press	1996)	79.	
5	William	Fisher,	‘Theories	of	Intellectual	Property’	in	Stephen	Munzer	(ed),	New	
Essays	in	the	Legal	and	Political	Theory	of	Property	(CUP	2001)	169–73.	
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presumption	that	this	is	most	effectively	done	through	profit	incentive	
mechanisms.		

Today,	 the	 boundaries	 of	 intellectual	 property	 have	 been	
widened,	 through	 waves	 of	 ever-increasing	 standards	 that	 Drahos	
describes	 as	 ‘global	 ratcheting’,6	to	 the	 extent	 that	 these	 intellectual	
property	 rights	 can	 be	 considered	 ‘monopoly	 rights’. 7 	In	 the	
international	 economic	 law	 arena—principally	 through	 the	 World	
Trade	 Organisation	 (WTO)	 and	 1995	 Agreement	 on	 Trade	 Related	
Aspects	of	Intellectual	Property	Rights	(TRIPS)—intellectual	property	
rights	have	extended	to	include	new	types	of	intellectual	activity	and	
the	 conferring	 of	 wider	 powers	 of	 control	 on	 the	 rights-holders. 8	
Intellectual	property	rights	can	also	be	combined,	for	example	through	
cross-licensing	 and	 the	 weaving	 of	 ‘patent	 webs’,	 to	 enable	 rights-
holders	to	join	forces	to	control	markets	because	the	ideas	over	which	
the	 rights	 are	 granted	 are	 not	 easily	 substituted.	 As	 a	 result	 of	 this	
ratcheting,	 Boyle	 affirms	 that	 we	 are	 in	 the	 middle	 of	 a	 ‘second	
enclosure	 movement’ 9 	whereby	 ideas—formerly	 thought	 of	 as	
common	 property,	 uncommodifiable,	 or	 outside	 the	 market	
altogether—are	 being	 covered	 with	 new,	 or	 newly	 extended,	 state-
created	property	rights	which	can	have	immense	value	for	the	rights-
holders.		

Monopolies	 are	 good	 for	 monopolists	 but	 they	 lead	 to	 rent-
seeking	 behaviours	 that	 are	 not	 necessarily	 good	 for	 society.	
Companies	 increasingly	 use	 intellectual	 assets	 as	 strategic	 business	
tools	 to	 secure	 future	 profits,	 provide	 a	 bargaining	 chip	 with	 other	
market	 participants,	 and	 gain	 access	 to	 debt	 and	 equity	 markets.10	
Certainly,	 each	 innovator	 may	 earn	 more	 revenue	 with	 intellectual	
property	rights,	however,	they	also	face	higher	costs	of	innovating	(as	
they	must	 pay	 all	 other	monopolists	 for	 using	 their	 ideas)	 and	 they	
																																																																				
6	Peter	Drahos,	‘BITS	and	BIPS:	Bilateralism	in	Intellectual	Property’	(2001)	JWIP	4(6)	
799.	
7	Peter	Drahos,	A	Philosophy	of	Intellectual	Property	(Dartmouth	Publishing	1996)	145.	
8	Fiona	Macmillan,	‘Altering	the	Contours	of	the	Public	Domain’,	in	Charlotte	Wealde	
and	Hector	MacQueen	(eds),	Intellectual	Property:	the	Many	Faces	of	the	Public	
Domain	(Edward	Elgar	2007)	98.	
9	James	Boyle,	The	Public	Domain:	Enclosing	the	Commons	of	the	Mind	(YUP	2008)	44.	
10	Federico	Munari,	Maria	Christina	Odasso	and	Laura	Toschi,	‘Patent	Backed	
Finance’,	in	Federico	Munari	and	Raffaele	Oriani	(eds),	The	Economic	Valuation	of	
Patents	(Edward	Elgar	2011)	309.	
	



Jonathan	Grant	

	 67	

incur	 other	 costs	 such	 as	 court	 and	 legal	 fees	 protecting	 their	 own	
rights	and	ensuring	they	do	not	infringe	the	intellectual	property	rights	
of	 others. 11 	Monopolies	 also	 use	 inefficient	 and	 excessively	 costly	
methods	 of	 production,	 waste	 effort	 to	 suppress	 competition	 and	
obtain	 special	 privileges,	 and	 have	 no	 incentive	 to	 provide	 accurate	
information	 to	 consumers. 12 	It	 was	 for	 this	 reason	 that	 Boulton	 &	
Watt’s	 steam	 engine	 patents	 yielded	 relatively	 modest	 additional	
manufacturing	power	 to	 the	UK	economy13	and	why	 technology	 and	
innovation	 are	 stuck	 in	 the	 slow	 lane	 with	 global	 Total	 Factor	
Productivity	 (TFP)	 averaging	 just	 0.7%	 per	 annum	 since	 the	 1995	
TRIPS	agreement.14		

An	assessment	of	the	use	and	non-use	value	of	ideas	
To	 further	 assess	 the	 value	 of	 the	 intellectual	 property	 regime,	 this	
section	will	consider	the	value	of	using—or	not	using—ideas	from	the	
perspective	of	society	at	 large	as	well	as	 from	the	perspective	of	 the	
intellectual	property	rights	holders.	As	‘value’	is	subjective,	this	section	
will	 adopt	 the	 ‘hierarchy	 of	 human	 needs’	 analytical	 framework	
developed	 by	 the	 psychologist	 Abraham	Maslow.	 This	 suggests	 that	
human	 ‘development’	 is	 a	 progression	 from	 attaining	 basic	
physiological	 and	 psychological	 needs—such	 as	 shelter,	 food,	 and	
safety—through	 meeting	 higher	 needs	 of	 social	 inclusion	 and	
individual	esteem,	and	 finally	 reaching	 towards	 ‘self-actualisation’,	 a	
state	whereby	individuals	realise	their	full	potential	and	accept	their	
strengths	and	limitations.	

																																																																				
11	Defending	a	patent	infringement	suit	costs	around	20%	of	the	value	of	the	patent.	
American	Intellectual	Property	Law	Association	(AIPLA),	2015	Report	of	the	
Economic	Survey	(AIPLA	2015).		
12	Boldrin	and	Levine	(n	2)	68–9.	
13	Michele	Boldrin	and	David	K	Levine	tell	an	interesting	story	that	notes	that	during	
the	period	of	Watt’s	patents,	the	United	Kingdom	added	about	750	horsepower	of	
steam	engines	per	year.	Yet,	in	the	thirty	years	following	Watt’s	patents,	additional	
horsepower	was	added	at	a	rate	of	more	than	4,000	horsepower	per	year.	Moreover,	
the	fuel	efficiency	of	steam	engines	changed	little	during	the	period	of	Watt’s	patent;	
however	between	1810	and	1835	it	is	estimated	to	have	increased	by	a	factor	of	five	
(ibid	1).	
14	The	Conference	Board,	Productivity	Brief	2015:	Global	Productivity	Stuck	in	the	Slow	
Lane	with	No	Signs	of	Recovery	(The	Conference	Board	2015)	5.		
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Basic	physiological	and	psychological	needs	

The	 basic	 needs	 of	 food	 and	 health	 are	 the	 first	 stages	 of	Maslow’s	
hierarchy	 of	 human	 needs.	 This	 has	 been	 encapsulated	 through	
Articles	 3	 and	 25	 of	 the	 UN	 Declaration	 of	 Human	 Rights	 in	 that	
‘everyone	 has	 the	 right	 to	 life,	 liberty	 and	 security	 of	 person’15	and	
‘everyone	has	the	right	to	a	standard	of	living	adequate	for	the	health	
and	 well-being	 of	 himself	 and	 of	 his	 family,	 including	 food	 …	 and	
medical	care’.16	However,	intellectual	property	rights	deny	developing	
countries	 access	 to	 agricultural	 and	medical	 innovation	 by	 creating	
market	structures	 that	reduce	competition	and	promote	high	prices,	
ignoring	the	innovation	needs	of	developing	communities	in	favour	of	
larger	profits	elsewhere	and	by,	at	the	same	time,	failing	to	adequately	
recognise	 and	 reward	 those	 communities	 for	 their	 part	 in	 the	
innovation	process.	

With	 70%	 of	 the	 world’s	 food-insecure	 people	 living	 in	 rural	
areas,	the	role	of	agriculture	as	the	principal	economic	activity	in	those	
areas	 is	 crucial	 in	 the	 eradication	of	 poverty	 and	 food	 insecurity.	 In	
Blakeney’s	view,	this	calls	 for	 ‘equitable	access	to	 land,	seeds,	water,	
credit	 and	 other	 productive	 resources	 so	 that	 people	 can	 feed	
themselves’.17	However,	access	to	those	commodities	is	not	equitable.	
Mandatory	obligations	imposed	by	TRIPS	Article	27.3(b)	require	that	
members	‘provide	for	the	protection	of	plant	varieties	either	by	patents	
or	 by	 an	 effective	 sui	 generis	 system’. 18 	This	 commoditisation	 of	
genetic	 resources	 through	 intellectual	 property	 rights—namely	
patents	in	plant	varieties	and	chemicals—has	‘been	the	vehicle	through	
which	private	 agro-industrial	 enterprises	 have	 assumed	 a	 dominant	
position’. 19 	So	 dominant	 is	 this	 position,	 in	 fact,	 that	 just	 six	 (all	
Western)	corporations—Monsanto,	DuPont,	Dow,	Syngenta,	Bayer	and	
BASF—control	 75%	 of	 the	 world’s	 pesticide	 market	 and	 four	 (all	
Western)	 corporations—ADM,	 Bunge,	 Cargill,	 and	 Dreyfus—control	

																																																																				
15	UN	Declaration	of	Human	Rights	1948	(adopted	10	December	1948)	UNGA	Res	217	
A(III)	(UDHR)	art	3.	
16	ibid	art	25.	
17	Michael	Blakeney,	Intellectual	Property	Rights	and	Food	Security	(CABI	2009)	3–9.	
18	TRIPS:	Agreement	on	Trade-Related	Aspects	of	International	Property	Rights	
(agreed	15	April	1994	as	part	of	Marrakesh	Agreement	Establishing	the	World	Trade	
Organization)	1869	UNTS	299	(TRIPS	Agreement)	art	27(3)(b).	
19	Blakeney	(n	17)	97.	
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75%	of	the	world’s	grain	trade.	In	aggregate,	these	ten	companies	had	
combined	 sales	 in	 2015	 of	 US$466	 billion—more	 than	 the	 GDP	 of	
Thailand	or	South	Africa	or	the	poorest	75	countries	combined20—and	
profits,	at	US$56	billion,	averaged	a	healthy	12%	margin.21	

However,	these	intellectual	property	rights	do	not	guarantee—
and	often	restrict—the	right	of	farmers	to	save	and	replant	seed,	and	
thus	 they	 increase	 the	 costs	 of	 farming	 and	 exacerbate	 the	 crisis	 of	
malnutrition	in	areas	of	rural	poverty.	Moreover,	the	privatisation	of	
biological	material	compromises	agricultural	innovations	by	depriving	
developing	 countries	 of	 advantageous	 traits—such	 as	 disease	
resistance	 and	 early	 ripening—and	 generally	 does	 not	 encourage	
breeding	 related	 to	 minor	 crops	 in	 lower-value	 markets	 which	 are	
often	 much	 better	 able	 to	 meet	 the	 nutritional	 needs	 of	 rural	
communities. 22 	This	 market	 imbalance	 also	 entrenches	 the	 divide	
between	 rich	 and	poor	because,	whilst	 the	multinational	 oligopolies	
can	 devote	 increasing	 resources	 to	 establishing	 and	 protecting	
intellectual	 property	 rights,	 the	 least	 developed	 countries	 often	 lack	
the	 capability	 to	 patent	 new	 materials	 or	 fully	 catalogue	 the	 bio-
materials	that	they	possess	meaning	they	‘have	not	typically	been	paid	
for	the	value	they	have	delivered	in	the	conservation	of	plant	genetic	
resources’. 23 	Thus,	 it	 is	 for	 this	 reason	 that	 Tuncak	 notes	 that	 ‘the	
global	 food	system	 is	broken’24	and	 the	 inequitable	access	 to	 seed—
legitimated	by	intellectual	property	rights—could	be	said	to	be	a	major	
factor	in	the	under-nourishment	of	one-third	of	sub-Saharan	children	

																																																																				
20	Thailand	(ranked	29	on	World	Bank	list	of	countries	with	the	highest	GDP)	had	a	
GDP	of	US$405	billion,	South	Africa	(ranked	33)	had	a	GDP	of	US$350	billion,	and	all	
the	countries	between	Botswana	(ranked	119)	and	Tuvalu	(ranked	195)	had	a	
combined	GDP	of	US$457	billion.	All	figures	2014.	See	World	Bank,	World	
Development	Indicators	Database	(World	Bank,	1	July	2018)	
<http://databank.worldbank.org/data/download/GDP.pdf>	accessed	24	August	
2018.	
21	Greenpeace,	‘Corporations	Control	our	Food’	(Greenpeace,	1	May	2017)		
<http://www.greenpeace.org/international/en/campaigns/agriculture/problem/C
orporations-Control-Our-Food/#a0>	accessed	24	August	2018.	Turnover	and	profits	
figures	extracted	from	2015	annual	company	reports.	
22	Blakeney	(n	17)	90–94.	
23	ibid	15.	
24	Baskut	Tuncak,	‘The	New	Normal:	Food	Climate	Change	and	Intellectual	Property’	
in	Abbe	EL	Brown	(ed),	Environmental	Technologies,	Intellectual	Property	and	
Climate	Change:	Accessing,	Obtaining	and	Protecting	(Edward	Elgar	2013)	223.	
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and	 the	 mostly	 avoidable	 21,000	 hunger-related	 deaths	 that	 occur	
every	day.25	

The	patterns	in	agriculture	replay	themselves	in	the	provision	of	
medicines	and	medical	equipment.	In	Mackintosh	and	Koivusalo’s	view	
‘health	 systems	 exist	 to	 protect	 and	 improve	 health	 and	 provide	 …	
accessible	 health	 care	 for	 all	 (and)	 therefore	 policies	 that	 influence	
health	 care	 commercialization	 should	 be	 designed	 to	 further	 those	
purposes’. 26 	However,	 intellectual	 property-related	 health	 care	
policies	do	not	widen	access	to,	or	protect	and	improve	health	care	for,	
the	 poorest	 among	 us.	 As	 a	 result,	 intellectual	 property	 rights	 have	
created	 market	 structures	 that	 enable	 patentees	 to	 prevent	 others	
from	 producing	 and	 selling	 drugs	 and	 allow	 them	 to	 charge	 higher	
prices	 that	 Boldrin	 and	 Levine	 estimate	 to	 be	 30–80%	 higher	 than	
drugs	subjected	to	a	competitive	marketplace.27	Inevitably	this	has	led	
to	an	era	of	powerful	and	profitable	drugs	companies	and,	in	2015,	the	
ten	largest	pharmaceutical	companies	in	the	world	controlled	40%	of	
the	market	with	combined	sales	of	US$417	billion,	earnings	of	$105	
billion,	and	monopoly-sized	profit	margins	of	25%.28		

However,	these	monopoly-sized	prices	are	not	affordable	in	the	
developing	world,	and	as	a	result	the	global	drug	market	is	massively	
geographically	 concentrated;	 88%	 of	 sales	 come	 from	 the	 15%	 (1.1	
billion)	of	the	world’s	people	that	live	in	the	US,	Europe,	and	Japan,	and	
12%	of	sales	come	from	the	other	85%	(5.9	billion)	of	people	that	live	
in	the	rest	of	the—predominantly	developing—world.29	Moreover,	the	
large	 drug	 companies	 are	 neglecting	 the	 diseases	 of	 the	 emerging	
countries—focussing	 only	 on	 those	 that	 Ollila	 describes	 as	 having	

																																																																				
25	Poverty.com,	‘Hunger	and	World	Poverty	Map’	(Poverty.com)	
<http://www.poverty.com/>	accessed	23	August	2018.	
26	Maureen	Mackintosh	and	Meri	Koivusalo,	‘Health	Systems	and	Commercialization:	
in	Search	of	Good	Sense’	in	Maureen	Mackintosh	and	Meri	Koivusalo	(eds),	
Commercialization	of	Health	Care:	Global	and	Local	Dynamics	and	Policy	Responses	
(Palgrave	2005)	3.	 	
27	Boldrin	and	Levine	(n	2)	213.	
28	Turnover	and	profit	figures	extracted	from	the	2015	annual	company	reports.	
Statista,	‘Global	Pharmaceutical	Industry	-	Statistics	and	Facts’	(Statistica)	
<http://www.statista.com/topics/1764/global-pharmaceutical-industry/>	
Accessed	23	August	2018.	
29	Boldrin	and	Levine	(n	2)	213.	
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‘been	defined	as	threats	for	the	industrialised	countries’30	in	favour	of	
developing	 new,	 less	 socially	 useful,	 treatments	 for	 large	 developed	
markets. 31 	These	 firms	 ‘spend	 twice	 as	 much	 on	 promotion	 and	
advertising	as	they	do	on	R&D	(and)	only	25	percent	to	30	percent	of	
the	total	R&D	expenditure	goes	towards	new	drugs’,32	with	the	rump	
of	research	spent	on	medically	redundant	copycat	drugs.	By	contrast,	
public	funds	pay	for	two-thirds	of	biomedical	R&D	and	more	than	one-
half	 of	 the	 top-selling	medicines	around	 the	world	do	not	owe	 their	
existence	to	pharmaceutical	patents	in	any	case.33	In	short,	patents	are	
good	for	monopolists	but	they	are	not	necessarily	good	for	sick	people	
or	for	society;	they	can	be	considered	‘a	disease	rather	than	a	cure’34	
and	 as	 a	 major	 factor	 in	 the	 mostly	 preventable	 34,000	 infectious	
disease	related	deaths	that	occur	every	day.35	

Social	inclusion	and	individual	esteem	

The	 next	 stages	 of	 Maslow’s	 hierarchy	 require	 the	 satisfaction	 of	
‘higher’	 needs;	 a	 sense	 of	 belonging	 and	 individual	 esteem	 through	
social	 inclusion	 and	 purpose.	 For	 the	 purposes	 of	 this	 article,	 these	
needs	will	be	conceptualised	through	the	meaning	and	context	of	work	
and	through	access	to	social	information	and	decision-making	power	

																																																																				
30	Eeva	Ollila,	‘Restructuring	Global	Health	Policy-Making:	the	Role	of	Global	Public-
Private	Partnerships’	in	Mackintosh	and	Koivusalo	(eds)	(n	26)	198.	Threats	
principally	include	the	Ebola	and	Zika	viruses,	which	between	them	have	
contributed	just	12,000	lives	globally.	
31	For	example,	in	2010	US$2	billion	was	spent	on	treatments	for	androgenetic	
alopecia	(male	pattern	baldness),	which	has	killed	no-one,	whilst	US$	0.5	billion	was	
spent	on	malaria,	a	disease	that	kills	660,000	(mostly	children	in	Africa)	every	year.	
This	has	been	termed	the	10/90	gap—where	only	10%	of	the	world’s	health	
research	is	devoted	to	the	problems	that	afflict	90%	of	the	world’s	population—by	
the	Global	Forum	for	Health	Research.	See	Ben	Chu,	‘Bill	Gates:	Why	do	we	care	
more	about	baldness	than	malaria?’	(The	Independent,	16	March	2013)	
<http://www.independent.co.uk/news/	
world/americas/bill-gates-why-do-we-care-more-about-baldness-than-malaria-
8536988.html>	accessed	23	August	2018.	
32	Boldrin	and	Levine	(n	2)	226.	
33	ibid	230.	
34	Joseph	M	Gabriel,	Medical	Monopoly:	Intellectual	Property	Rights	and	the	Origins	of	
the	Modern	Pharmaceutical	Industry	(U	Chigago	P	2014)	197.	
35	<www.smartglobalhealth.org/issues/entry/infectious-diseases>	
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within	a	community.	This	has	been	reflected	in	Articles	23	and	21	of	
the	UN	Declaration	of	Human	Rights,	which	state	that	‘everyone	has	the	
right	to	work,	to	free	choice	of	employment’36	and	that	‘everyone	has	
the	right	to	take	part	in	the	government	of	their	country’37	Intellectual	
property	rights	impinge	these	human	needs/rights,	by	commoditising	
creativity	 and	 alienating	 people	 from	 their	 creative	 selves,	 and	 by	
distorting	information	markets	and	restricting	the	ability	of	societies	
to	actively	partake	in	self-governance.		

In	 its	 search	 for	profit,	 capitalism	seeks	out	 creative	 labour	 to	
improve	systems,	products,	and	methods	of	production,	and	integrates	
such	labour	into	its	system	of	production	through	intellectual	property	
law. 38 	This	 happens	 across	 all	 industries—8%	 of	 the	 218,000	
international	 patents	 filed	 with	 WIPO	 in	 2014	 came	 from	 the	 IT	
industry,	 7%	 from	 electrical	 manufacturers,	 4%	 from	 transport	
companies,39	21%	 of	 the	 49,000	 trademark	 applications	 came	 from	
business	services	companies,	13%	from	clothing	manufacturers,	and	
13%	 from	 education	 and	 training	 organisations. 40 	To	 illustrate	 the	
point	further,	this	article	will	focus	on	how	the	intellectual	property	of	
copyright	has	 corrupted	 the	meaning	of	work	 in	 the	 creative/media	
industries,	 and	 how	 those	 same	 industries	 have	 distorted	 access	 to	
information	and	the	abilities	of	societies	to	partake	in	self-governance	
whilst,	 of	 course,	 at	 the	 same	 time,	 increasing	 profits	 and	 political	
power	for	global	media	firms.	A	key	feature	of	information	products	is	
that	most	production	costs	occur	in	producing	the	original	version	and,	
after	 this,	 reproduction	 costs	 are	 relatively	 small.	 Information	
producers	therefore	already	have	a	strong	economic	incentive	towards	
economies	 of	 scale	 which	 enhances	 the	 tendency	 towards	 industry	
concentration,	 and	 strong	 copyright	 control	 further	 facilitates	 this	
concentration	 by	 providing	 efficient	 means	 to	 exclude	 new	
competitors.	 Payback	 for	 development	 costs	 is	 obviously	 important;	
																																																																				
36	UDHR	(n	15)	art	23.	
37	ibid	art	21.	
38	Drahos	(n	7)	105.	
39	World	Intellectual	Property	Organization,	‘Who	Filed	the	most	PCT	Patent	
Applications	in	2015?’	(World	Intellectual	Property	Organization)	
<www.wipo.int/export/sites/www/ipstats/en/docs/infographics_pct_2015.pdf>	
accessed	23	August	2018.	
40	World	Intellectual	Property	Organization,	‘Who	Filed	the	most	Madrid	Trademark	
Applications	in	2015?’	(World	Intellectual	Property	Organization)	
<www.wipo.int/export/sites/www/ipstats/en/docs/infographics_madrid_2015.pdf
>	accessed	23	August	2018	
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neither	capital	nor	labour	can	continue	to	create	indefinitely	without	
these	opportunity	costs	being	met.	Yet,	 the	extent	of	 the	power	 that	
monopoly	intellectual	property	rights	transfer,	the	profits	this	accrues	
and	 the	 detriment	 it	 causes,	 are	 reason	 enough	 to	 reconsider	 the	
current	model.	This	is	again	evidenced	in	the	size	and	composition	of	
the	US$1.9	trillion	global	media	market;	in	2015	the	top	ten—again,	all	
Western—media	firms	had	revenues	over	US$280	billion	(a	combined	
market	 share	 of	 15%)	 and	 combined	 profits	 of	 US$63	 billion	 with	
monopoly	margins	of	22%.	

Moreover,	as	Halbert	identifies,	once	the	framework	of	property	
is	introduced	and	people	become	suspicious	of	how	their	work	will	be	
misused	instead	of	used,	creation	becomes	more	difficult	as	everyone	
starts	worrying	about	property	and	not	about	 sharing	 the	 results	of	
their	 intellectual	 or	 creative	 work,	 which	 result	 in	 territorial	
boundaries	rather	than	progress	in	the	arts	and	sciences.41	Indeed,	the	
fact	 that	 ideas	 can	 be	 owned	 and	 that	 free	 forms	 of	 labour	 such	 as	
writing,	 musical	 composition,	 and	 dramatic	 performance	 (and	 even	
scientific	discovery)	can	become	commoditised	and	enter	the	relations	
of	capitalist	production	are	evidence	of	what	Marx	would	describe	as	
the	 ‘intense	 alienation	 of	 labour’.42	As	 a	 result,	 ‘dissatisfaction	 with	
“work”	is	spreading	in	all	countries	and	throughout	the	entire	working	
population’. 43 	And,	 further	 still,	 copyright	 acts	 to	 limit	 the	 flows	 of	
information	 which	 play	 such	 a	 vital	 role	 in	 liberal	 state	 theory. 44	
Information	allows	us	to	hold	our	governments	and	elected	individuals	
to	 account	 and	 to	 make	 positive	 informed	 policy	 choices	 that	 will	
enable	 us	 to	 elect	 better	 governments	 in	 the	 future.	 This	 denial	 of	
access,	through	a	restriction	of	mainstream	political	views,	takes	place	
through	 the	 operation	 of	 seemingly	 neutral	 market	 forces—the	
consolidation	 of	 the	 media	 industry—but	 these	 market	 forces	 are	
driven	 by	 the	 legal	 construction	 of	 the	 market,	 and	 intellectual	
property	rights	are	at	the	heart	of	that	construction.	Therefore,	it	is	the	
assessment	of	this	article	that	‘free	speech	only	exists	to	the	extent	that	

																																																																				
41	Deborah	J	Halbert,	Resisting	Intellectual	Property	(Routledge	2005)	3.	
42	Drahos	(n	7)	104–13.	
43	Andre	Gorz,	Reclaiming	Work:	Beyond	the	Wage-Based	Society	(Polity	Press	1999)	
63.	
44	James	Boyle,	Shamans,	Software,	and	Spleens:	Law	and	the	Construction	of	the	
Information	Society	(Harvard	UP	1997)	47.	
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it	 doesn’t	 violate	 the	 desires	 of	 a	 copyright	 owner’, 45 	access	 to	
technologies—a	necessary	precondition	for	equal	access	to	decision-
making	 power46—can	 be	 blocked,	 and	 ‘the	 pervasiveness	 of	 ruling-
class	 views,	 hegemonic	 media	 practices,	 and	 the	 lack	 of	 alternative	
critical	views	help	maintain	class	inequalities	and	undemocratic	social	
relationships’.47		

Self-actualisation	

The	 final	 stage	 of	 Maslow’s	 hierarchy	 is	 the	 achievement	 of	 self-
actualisation.	 For	 the	 purposes	 of	 this	 article,	 these	 needs	 will	 be	
conceptualised	 through	 the	 pursuit	 of	 personality	 and	 cultural	
expression.	In	human	rights	parlance,	this	can	be	summed	up	through	
the	consideration	of	Articles	27	and	18	of	the	UN	Declaration	of	Human	
Rights	 in	 that	 ‘everyone	 has	 the	 right	 to	 freedom	 of	 thought	 (and)	
conscience	 and	 religion’, 48 	and	 ‘everyone	 has	 the	 right	 freely	 to	
participate	 in	 the	 cultural	 life	 of	 the	 community’. 49 	However,	
intellectual	 property	 rights	 subvert	 these	 human	 rights	 by	
manipulating	unconscious	thought	for	economic	profit	and	by	failing	
to	properly	value	the	cultural	contributions	of	all	societies.		

Today,	 as	 Beverley-Smith	 acknowledges,	 we	 ‘increasingly	
commoditise	the	human	image’.50	Our	name	and	features	are	valuable	
economic	assets,	and	we	use	signs—in	the	form	of	designer	clothes	and	
luxury	goods—to	express	our	value	in	terms	of	style,	wealth	and	power.	
In	Beebe’s	excellent	analysis	on	the	subject	of	Semiotics,	he	remarks	
that	 ‘all	this	universe	is	perfused	with	signs…each	a	set	of	synonyms	
(whose)	 particular	 value	 is	 expressed	 only	 because	 they	 stand	 in	
contrast	 to	 one	 another’. 51 	In	 intellectual	 property	 these	 signs	 are	
trademarks,	brand	names	and	 images	whose	meanings	are	 carefully	
cultivated	 through	marketing	 campaigns.	Modern	marketing	 imbues	

																																																																				
45	Halbert	(n	41)	4.	
46	Alice	Crawford,	‘The	Myth	of	the	Unmarked	Net	Speaker’	in	Greg	Elmer	(ed),	
Critical	Perspectives	on	the	Internet	(Rowman	&	Littlefield	2002)	91.	
47	Bettig	(n	4)	99–110.	
48	UDHR	(n	15)	art	27.	
49	ibid	art	18.	
50	Huw	Beverley-Smith,	The	Commercial	Appropriation	of	Personality	(CUP	2002)	3–7.	
51	Barton	Beebe,	‘The	Semiotic	Analysis	of	Trademark	Law’	(2004)	51	UCLA	L	Rev	
621,	624–27.	
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meanings	 which	 go	 beyond	 ‘this	 is	 a	 good	 product’	 to	 suggest	 ‘this	
product	will	make	you	happier,	have	a	better	love	life,	make	you	more	
popular’	and	several	studies	have	found	that	these	reward	cues	directly	
influence	 goal	 pursuit	 and	 can	 bias	 preferences	 towards	 immediate	
reward	options	(the	thought	of	having	a	better	love	life)	and	away	from	
those	less	immediate	reward	options	(having	a	practical	and	reliable	
car)	 and,	 additionally,	 that	 these	 brand	 logos	 can	 bias	 valuations.52	
Unquestionably,	then,	consumers	consume	these	trademarks	to	‘define’	
themselves	and	signal	their	status,	and	rights-holders’	use	or	limit	use	
of	trademarks—which	the	courts	routinely	provide	legal	protection	for	
in	 an	 effort	 to	 preserve	 the	 status-signalling	 function—to	 generate	
feelings	 of	 quality	 and	 exclusivity;	 feelings	 that	 come	 at	 a	 price	 and	
which	account	for	a	significant	chunk	of	the	rights-holders	net	worth.	
For	example,	in	2015	the	top	ten	brands	globally	were	worth	US$650	
billion,	 which	 was	 more	 than	 20%	 of	 their	 owners’	 market	
capitalisation,	 suggesting	 that	 the	 ‘goodwill’	 associated	 with	 these	
brands	facilitates	higher	profits	and	wider	profit	margins.53		

Moreover,	 not	 only	 do	 intellectual	 property	 rights,	 through	
trademarks,	 subvert	 the	 way	 people	 identify	 themselves,	 they	 also	
subvert	 the	 value	 that	 people	 place	 on	 different	 cultures	 and	 their	
ability	to	identify	with	those	cultures.	In	1998	UNESCO	remarked	that	
‘in	 the	 face	 of	 growing	 violations	 of	 human	 rights,	 the	 protection	 of	
cultural	 rights	 has	 become	 a	 matter	 of	 deep	 concern’. 54 	However,	
intellectual	 property	 rights	 in	 their	 current	 commercial	 form	 have	
done	nothing	 to	protect	 cultural	 rights	but,	 instead,	 denigrate	 them.	
Modern	 science	 and	 technology	 was	 built	 on	 the	 foundations	 of	 a	
thought	and	philosophy	that	heavily	originated	from	the	East	but,	as	
Zerner	notes,	the	stories	we	tell—and	the	stories	we	allow	to	be	told—
about	 nature	 and	 social	 relationships	 commoditises	 this	 cultural	
information	in	a	way	which	either	wholly	ignores	these	contributions,	
reveals	 distinctive	 visions	 and	 values	 about	 human	 cultures,	 or	
sometimes	 appropriates	 the	 intellectual	 property	 rights	 over	

																																																																				
52	Carsten	Murawski,	Phillip	G	Harris,	Stefan	Bode,	Juan	F	Dominguez	and	Gary	F	
Egan,	Led	into	Temptation?	Rewarding	Brand	Logos	Bias	the	Neural	Encoding	of	
Incidental	Economic	Decisions	(2012)	PLOS	ONE	7(3)	1.	
53	Brand	Finance	‘Global	500	2015’	(Brand	Finance	Brandirectory,	2015)	
<http://brandirectory.com/league_tables/table/global-500-2015>	accessed	23	
August	2018.	
54	UNESCO,	‘Cultural	Rights	and	Wrongs’	(UNESCO	Publishing	1998)	151.	
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knowledge	and	political	history	of	entire	cultures.55	And,	as	more	and	
more	 cultural	 activities	 are	 falling	 into	 the	 control	 of	 intellectual	
property	in	one	way	or	another,	this	is	leading	to	‘substantial	and	well-
documented	 reductions	 in	 intellectual	 freedom	 and	 general	
prosperity’.56		

A	new	approach	

Intellectual	property,	possibly	conceived	for	utilitarian	purposes	and	
to	help	shape	a	just	and	attractive	culture,	has	in	fact	become	a	‘form	of	
capital	 and	 a	 source	 of	 power’. 57 	As	 Macmillan	 observes,	 ‘the	
cognoscenti	of	intellectual	property	know	only	too	well	that…it	is	‘theft’	
of	an	entirely	different	order	from	that	of	physical	property’.58	Private	
intellectual	 property	 rights	 outweigh	 the	 rights	 of	 societies	 to	 live	
healthy	and	happy	lives	free	from	hunger,	free	from	disease,	and	free	
to	pursue	their	personal	 life	plans,	and	nation	states	and	the	middle	
and	 upper	 social	 classes	 around	 the	 world	 are	 either	 not	 powerful	
enough	 or	 too	 allied	 to	 the	 benefits	 they	 provide	 to	 instigate	 the	
necessary	 changes.	 As	 a	 result,	 as	 Bettig	 implores,	 ‘global	 solidarity	
struggles	must	 stress	 that	 genuine	 freedom,	 democracy,	 and	 justice	
cannot	be	achieved	without	significant	improvement	in	the	basic	rights	
of	all	humanity.59	We	have	choices	in	what	type	of	framework	we	want	
to	establish	for	the	next	century	and	these	choices	are,	as	Halbert	notes,	
‘far	more	diverse	than	the	corporate	vision	of	the	future	would	have	us	
believe’.60	This	article	puts	forward	the	following	vision.	

1.	Promote	a	greater	understanding	of	the	innovation	process		

Innovation	 is	 built	 on	 collaboration	 and	 incremental	 advances;	 the	
primary	driver	has	always	been	necessity,	 and	humans	have	always	
had	an	 innate	hunger	 to	make	 technological	advances.	What’s	more,	

																																																																				
55	Charles	Zerner,	‘Telling	Stories	about	Biological	Diversity’	in	Stephen	B	Brush	and	
Doreen	Stabinsky	(eds),	Valuing	Local	Knowledge:	Indigenous	People	and	Intellectual	
Property	Rights	(Island	Press	1996)	68–70.	
56	Boldrin	and	Levine	(n	2)	184.	
57	Drahos	(n	7)	155.	
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prizes	awarded	after	the	fact	create	greater	incentives	to	innovate	for	
the	 individuals	 involved	 in	 the	 innovation	 process	 than	 profit. 61	
Corporations	hijack	innovation	with	the	purpose	of	creating	barriers	
to	entry	and	turning	knowledge	to	profit.	This	narrative	needs	to	be	
understood	 and	 the	 consciousness	 raised,	 so	 there	 is	 solidarity	 and	
critical	mass	supporting	the	solutions.	

2.	Publicly	fund	research	and	development	in	strategic	industries	

Two-thirds	of	medical	 research	and	development	 is	already	publicly	
funded	through	tax	incentives	and	grants	without	the	benefits	directly	
accruing	to	the	public.	Being	more	transparent	about	what	the	public	
pays	 for	 and	 demanding	more	 in	 return	 for	 that	 investment	 is	 how	
every	commercial	organisation	would	operate;	 the	public	 subsidy	 to	
line	the	pockets	of	private	shareholders	is	not	acceptable.	Today,	the	
internet	 has	 opened	 up	 new	 possibilities	 for	 how	 states	 ‘choose’	
champions,	 and	 funding	 can	 be	 blended	 with	 direct	 public	 funding	
through	 crowdsourcing	 or	 through	popular	 votes	 on	which	 projects	
should	receive	grant	allocations;	it	doesn’t	all	need	to	be	in	the	hands	
of	bureaucrats.	

3.	Organise	knowledge	industries	to	limit	monopoly	powers	

Charging	whatever	the	market	will	bear	has	an	unsavoury	flavour;	it	
smacks	 of	 greed	 and	 has	 obvious	 social	 detriment. 62 	Organising	
markets	and	industries	in	ways	that	goods	and	services	are	provided	
while	 labour	 or	 capital	 earn	 no	more	 than	 their	 opportunity	 cost	 is	
socially	 desirable.63 	Further,	 it	 is	 completely	 possible	 through	 legal	
mechanisms—reducing	intellectual	property’s	economic	rights	whilst	
maintaining	authorship	acknowledgements	would	be	a	good	start—in	
order	to	reorient	economic	policy	towards	the	 ‘reasonable	economic	
man’	who	is	capable	of	reciprocity,	and	who	acts	in	contrast	to	the	self-
interested	‘rational	economic	actor’.	

Conclusion	

In	conclusion,	 it	 is	clear	that	whilst	 the	value	of	an	 idea	 for	a	rights-
holding	liberal	capitalist—who	is	overwhelmingly	likely	to	be	based	in	
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62	Fisher	(n	5)	197.	
63	Boldrin	and	Levine	(n	2)	38–9.	
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a	Western	developed	country—lies	 in	 the	restriction	of	 that	 idea,	as	
this	generates	monopoly	power	structures	and	associated	monopoly-
sized	profits,	this	is	not	only	beyond	what	is	reasonably	required	for	
that	 population	 to	 meet	 their	 basic	 needs,	 it	 is	 to	 the	 detriment	 of	
society	 as	 a	whole.	 In	 fact,	 far	 from	 the	 liberal	 utilitarian	 narrative,	
granting	intellectual	property	rights	that	amount	to	monopoly	rights	
actually	 impedes	 innovation	 and	 social	 development	 as	 measured	
using	 the	 Maslow	 criteria,	 is	 a	 leading	 cause	 of	 20	 million	 deaths	
annually	 from	 preventable	 hunger	 and	 treatable	 disease,	 alienates	
individuals	 from	 their	 working	 selves,	 distorts	 political	 systems	 all	
over	 the	 world,	 and	 subverts	 the	 ability	 of	 people	 to	 identify	 with	
themselves	 and	 their	 traditional	 societies.	 Unequivocally,	 then,	
intellectual	 property	 rights	 benefit	 developed	 countries	 more	 than	
developing	countries	and	capital	more	than	labour,	and	through	these	
legal	constructions,	legitimate	and	widen	the	divide	between	rich	and	
poor.	Stripped	of	 its	 justifications,	a	new	approach	to	the	generation	
and	sharing	of	ideas	is	required.	This	approach	should	be	founded	in	
concepts	 of	 social	 funding	 and	 the	 reasonable,	 reciprocal	 economic	
man	 in	 order	 to	 encourage	 innovation,	 share	 the	 spoils	 of	 the	
innovation,	and	limit	the	harmful	monopoly	practices.	To	ensure	this	
can	 be	 implemented,	 against	 a	 backdrop	 of	 powerful	 of	 a	 few	well-
organised	 and	 coordinated	 monopolists	 with	 a	 lot	 to	 lose	 if	 the	
protective	barriers	are	lifted,	social	awareness	of	the	issues	and	their	
causes	 is	 required	 and—for	 this—a	 greater	 understanding	 of	 the	
innovation	process	is	needed.	
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Reintegrating FARC’s Female 
Combatants: The Challenges of 
Addressing Gender Binaries in 
Transitional Justice 

ALEISHA EBRAHIMI-TSAMIS* 

Against the backdrop of the 2016 Colombian plebiscite and the 
subsequent peace treaty, the female Revolutionary Armed 
Forces of Colombia/Fuerzas Armadas Revolucionarias de 
Colombia (FARC) face insurmountable obstacles in returning to 
civilian life. Long-standing gender disparity, largely amplified by 
socio-economic inequality, manifested with an estimated 40% 
female guerrilla membership. This article argues that the 
financial incentives, physical protection and sense of equality 
offered by FARC posed a strong lure to females who were 
otherwise at a natural disadvantage within Colombian society, 
resulting in a large number of female combatants facing gender-
specific challenges now that FARC has formally ended their 
existence as an armed group. Whilst considering female victims 
of human rights (HR) violations, deeper consideration is given to 
the symbiotic and conflicting duality of a female who may fulfill 
the roles of both victim and abuser, and the inability of present 
transitional justice (TJ) mechanisms to approach and adequately 
address such a dyad.  

Notwithstanding international humanitarian law (IHL) and 
international human rights law (IHRL) provisions to protect, 
secure and promote women’s rights, IHRL’s limited authority in 
the face of deep-rooted gender expectations in Colombia 
encumbers any potential success of social reintegration for 
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female combatants. Shortcomings of the present TJ and 
disarmament, demobilisation and reintegration (DDR) 
programmes are scrutinised, and the evident lack of 
consideration of women’s rights in a holistic sense are 
dissected, when analysing the reluctance to disturb established 
gender roles and deeply rooted cultural notions, which are ill-
equipped to address women in the public sphere. 

Assessing the present TJ and DDR mechanisms allows the 
article to highlight present crucial deficiencies. The inability to 
address the situation of female combatants, irrespective of 
whether they are a victim of human rights violations, 
demonstrates how ill-equipped current TJ and DDR 
mechanisms are in addressing the multi-faceted characteristics 
of females, and therefore discriminates against them on the 
basis of gender, in contravention of both IHL and IHRL.  

Introduction 

The protection of women’s rights has established itself as an objective 
of wider movements for equality, with many civil society actors 
working to dismantle the well-established perception that women are 
perpetual victims in times of conflict.1 Coupled with the mandate to 
recognise the fundamental role women play in both the private and 
public spheres, the United Nations (UN) Resolution 1325 of 2000 
(Resolution 1325) has directed that women and their views are to be 
incorporated into all aspects of life, and at every stage of societal 
evolution. 2  This extends to peace processes and post-conflict 
reconstruction, in order to ensure women’s full contribution to 
international peace and security (UN 2000). It, therefore, follows that 
women should be consulted throughout periods of Transitional 
Justice (TJ)—when a society is emerging from violence to stability 
(such as in the process of transitioning from a dictatorship to a 
democracy or a state of violent internal conflict to a peaceful 

                                                                    
 
1 Alam Mayesha, Women and Transitional Justice: Progress and Persistent Challenges in 
Retributive and Restorative Processes (Palgrave 2014) 26-33. 
2 UNSC Res 1325 (31 October 2000) UN Doc S/RES/1325. 
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society3)—so that their views and unique experiences within family 
units and wider society are taken into consideration.4 

Traditionally within TJ, women have been subject to a blanket 
perception: they are strictly seen as victims of human rights 
violations.5 This article does not refute that many women suffer 
during times of violent conflict, largely as a direct consequence of 
their gender, and often as a result of increased gender-based violence 
(GBV) in their private and public lives.6 However, historically this 
violence has not always been formally acknowledged: the Convention 
on the Elimination of All Forms of Discrimination Against Women 
1979 (CEDAW) emphasised gender discrimination, which hinders 
equality, but did not address violence against women.  The UN 
Conference on Women in Beijing in 1995, however, explicitly put 
violence against women at the forefront of its undertaking. The 
subsequent resolution adopted by the UN, the Beijing Declaration, 
committed to advance gender equality globally, and specifically 
sought to eradicate all forms of violence against women and girls.7 

This article turns to a specific remit: women who are 
perpetrators of rights violations within guerrilla groups in Colombia 
(‘female combatants’).8  This article specifically addresses female 
                                                                    
 
3 Sabine Michalowski, Corporate Accountability in the Context of Transitional Justice 
(Routledge 2014) 115. 
4 UN Women, A Window of Opportunity: Making Transitional Justice Work for Women 
(2nd edn, UN Women 2012) 
<http://www.unwomen.org/~/media/Headquarters/Attachments/Sections/Library
/Publications/2012/10/06B-Making-Transitional-Justice-Work-for-Women.pdf> 
accessed 3 August 2018. 
5 Lucy Hovil, Gender, Transitional Justice, and Displacement: Challenges in Africa’s 
Great Lakes Region (ICTJ/Brookings 2012) 
<https://www.ictj.org/sites/default/files/ICTJ-Brookings-Displacement-Gender-
Great-Lakes-CaseStudy-2012-English.pdf> accessed 3 August 2018, 8. 
6 United Nations, Women, Peace and Security: Study submitted to the Secretary-General 
pursuant to Security Council resolution 1325 (United Nations 2002) 
<www.un.org/womenwatch/daw/public/eWPS.pdf> accessed 3 August 2018, 7 and 
27. 
7 UN Women, Beijing Declaration and Platform for Action, Beijing +5 Political 
declaration and Outcome (UN Women 2015) 76. 
8 For the avoidance of doubt, this article does not assert that all female combatants 
were previously victims of human rights violations prior to joining guerrilla groups. 
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combatants whose socio-economic and/or physical (including sexual) 
rights were violated prior to joining a guerrilla group given their 
niche positions as both victims and perpetrators: two roles normally 
approached by very distinct TJ mechanisms. This article argues that 
the present single-dimensional perception of women as victims is 
restrictive and inaccurate, and that such a uniform approach is ill-
equipped to address the intricacies of female combatants. 
Furthermore, this oversimplification of complex entities in a complex 
narrative amounts to an inadequate starting position culminating in 
poor societal integration post-conflict, undermining the transition to a 
more stable and accountable society where all civilians are 
incorporated and included in collective progression.9 The shortcomings 
of such TJ restrictions have deep cultural roots in societal gender 
expectations (‘gender binaries), which disadvantage women before, 
during, and after conflict. The apprehensive position of evading address 
of such binaries undermines TJ efforts, and creates significant obstacles 
for human rights practitioners, third party TJ actors, and post-conflict 
communities. This article argues that more nuanced measures are 
needed to approach women who may be perpetrators and victims, 
given the very real interface of female combatants simultaneously 
fulfilling dual roles. 

First, this article will scrutinise how women are presently 
incorporated into TJ as a result of well-established gender binaries 
and the consequential impact of a systematic view of women. 
Secondly, it will consider pre-conflict inequality and discrimination, in 
contravention of international human rights law (IHRL), which 
compounds in worsened conditions for women in times of conflict. 
Thirdly, it will assess how recruitment campaigns led by the left-wing 
guerrilla group Revolutionary Armed Forces of Colombia/ 
Fuerzas Armadas Revolucionarias de Colombia (FARC) capitalised on 
the disadvantaged position of women, ultimately culminating in the 
enlistment of a significant number of female combatants, whose social 
reintegration is a topical matter of considerable significance to 
Colombia. Fourthly, this article will consider the motivation behind 
preserving gender binaries, and the consequent divergence between 
the benefits of retaining binaries and discriminatory practices against 

                                                                    
 
9 UN Women (n 4). 



Aleisha Ebrahimi-Tsamis 

 83 

women. Gender binary-imposed obstacles faced by human rights 
practitioners and TJ actors will be deliberated upon. Fifthly, it will 
then provide an overview of current measures, which do not fully 
address gender binaries, examining the strengths and weaknesses of 
such processes from gendered and non-gendered lenses with regard 
to female combatants. Arguments for female combatant incorporation 
in disarmament, demobilisation and reintegration (DDR) will be 
advanced on the basis of previous findings. 

In conclusion, this article proposes reforms needed for 
transitioning states, TJ actors and communities in order to fulfil TJ 
objectives: this article argues that challenging gender binaries is 
inherent to the wider success of TJ endeavours concerning women, 
and necessary to render it fit for purpose for female combatants. 

Transitional justice and the established role of women  

As countries emerge from sustained periods of violent conflict and 
human rights violations, the transitional period poses a myriad of 
issues. Authors, including Hellsten, have proposed that ‘transition’ 
and ‘justice’ are two ‘distinct and complex concepts’ whose normative 
relationship ‘remains unclear’.10 Nonetheless, the primary objectives 
of TJ are widely accepted to be the reconciliation of a fractured 
society whilst achieving accountability for past human rights 
violations.11 This two-fold approach is laden with complexities in 
practice, often exacerbated by distrust of authorities, the intervention 
of third party actors, and logistical and financial restrictions.12 A 
multi-track approach to TJ collectively addresses the various 
elements of such a transition, including: judicial and non-judicial 
mechanisms, reconciliation commissions, victim reparations, truth 
commissions, prosecutions, and amnesties.13 It has largely been 

                                                                    
 
10 Sirrku Hellsten, Transitional Justice and Aid (United Nations University 2012) 3. 
11 Yasmin Sooka, ‘Dealing with the Past and Transitional Justice: building peace 
through accountability’ (2006) 88 IRRC 311, 313. 
12 Clara Sandoval, Transitional Justice: Key Concepts, Processes and Challenges (IDCR 
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accepted that TJ must look both forwards and backwards in order to 
pave the way for a more just future at a crucial juncture for countries 
emerging from conflict.14 It has also been persuasively argued that TJ 
needs to look beyond legal scholarship, and seek to establish a 
practical framework that works for those who have lived through 
conflict and are in need of a stable society.15  

Historically, TJ was a criminal justice approach founded in the 
Nuremberg trials which, over time, evolved to take a reconciliatory 
standpoint, which was then followed by the present, transformative 
approach.16 Whilst some argue that TJ should only look forward,17 
there are powerful arguments for looking backwards and analysing 
the factors leading to a conflict in order to avoid a repeat of the same. 
Further, accountability offers beneficial by-products—the testifying 
process for conflict victims has been cited as ‘cathartic’, allowing for 
collective and public endorsement of political inclusion for all of 
society, in addition to supporting the narrative of dignity, and 
ensuring that a new political order is initiated.18 Truth commissions 
also provide an invaluable platform for victims to expose violations 
committed or facilitated by governments; bringing an additional layer 
of accountability to TJ.19  

… 

                                                                    
 
14 Hellsten (n 10) 4. 
15 Kieran McEvoy, ‘Letting go of Legalism: Developing a Thicker Version of 
Transitional Justice’ in Kieran McEvoy and Lorna McGregor (eds), Transitional Justice 
from Below (Hart 2008) 21. 
16 Paul Gready and Simon Robins, ‘From Transitional to Transformative Justice: A 
New Agenda for Practice’ (2014) 8 IJTJ 339. 
17 James McAdams, Transitional Justice and the Rule of Law in New Democracies 
(University of Notre Dame Press 1997) 3. 
18 Ruti Teitel, Transitional Justice (OUP 2000) 82. 
19 Associated counter-productivity to testifying must be acknowledged, for instance, 
publicly affirming being raped may restrict a female’s acceptance in traditional 
societies which view women and their perceived honour as ‘guardians of culture’. See 
Sooka (n 11) 318; Amani El Jack, Gender and Armed Conflict: Overview Report (IDS 
2003) <http://www.bridge.ids.ac.uk/sites/bridge.ids.ac.uk/files/reports/CEP-
Conflict-Report.pdf> accessed 3 August 2018, 11. 
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[E]xpressions like ‘women love peace and men make war’ are 
misleading ... women are usually excluded from the male-
dominated political groups which take war-like decisions.20 

The normative expectations socially and culturally associated with 
a gender view and expect women to behave in a particular way, 
principally so in traditional patriarchal societies (as is largely customary 
of developing countries), where women are considered to fulfill the roles 
of mothers and caring figures; an exaggerated and blanket approach to 
gender-appropriate behavior.21 Patriarchal societies deem women as 
property or commodities for childrearing, and accordingly, subdued 
characteristics in women are looked upon favourably as they reinforce 
male-dominated societies. Furthermore, whilst war is seen as man-made, 
women are regarded as peace-seekers and mourners for conflict victims: 
both passive roles in comparison to males who are customarily expected 
to become soldiers.22 Women are rarely perceived to be figures of 
aggression or hostility as their femininity is ‘commonly associated with 
weakness’; their positions limited to housewives and mothers. 23 
Additionally, aggressive women are seen as exceptions to the rule.24 
Whilst these gender norms are broad propositions which see varying 
forms across different cultures, there is global consistency with respect 
to violent female criminals, who routinely gain notoriety and significant 
media coverage. This is reflective of a world seemingly astounded and 
aghast at violent female criminality. Increased media coverage is 
routinely allocated to women who have committed crimes of similar 
violent severity to males.25 

                                                                    
 
20 Binta Mansaray, Women against Weapons: A Leading Role for Women in 
Disarmament (UNIDIR 2000) 144. 
21 El Jack (n 19) 6. 
22 Seema Shekhawat (eds), Female Combatants in Conflict and Peace: Challenging 
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torture> accessed 3 August 2018. 
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Developed countries consistently perceive and approach women 
in developing countries as sidelined and helpless victims,26 contributing 
to a sustained perception of women being powerless in less developed 
countries, who have experienced conflict: enforcing an established view 
of women before TJ actors approach post-conflict environments.  

Consequently, these gender norms strengthen the general 
perception of women as conflict averse, particularly in traditional 
patriarchal societies, which portray female reluctance to challenge 
gender inequalities by way of submission and seeming acceptance of 
their secondary role in the public sphere—probably due to the futile 
nature of attempts to recalibrate entrenched and historic gender binaries. 
Such societies are likely to be apprehensive about affording or 
supporting women’s rights in the public sphere should it imply 
applicability of women’s rights in the private sphere; ultimately 
undermining men, and challenging the natural hierarchy of male 
dominance in the domestic setting. Many traditional societies consider 
domestic matters to be private and governed only by the male family 
head.27 Nonetheless, UN Resolution 1325 has explicitly underscored the 
need to establish and reinforce the rights of women, both publicly and 
privately.  

This article refutes gender terms ‘women’, ‘girls’ and ‘females’ as 
victim descriptive terminology by default. ‘Gender’ must be used less 
restrictedly and should act as a prompt to acknowledge that genders 
function within numerous positions, both stereotypical and in 
contradiction of well-established gender binaries, impacting upon both 
the private and public spheres. Following this, a juncture is reached 
where women may be both victims and perpetrators: how does one 
balance the rights and reparations accessible under TJ for and against a 
woman who has both suffered and inflicted rights violations? As argued 
above, accountability within TJ must be fulfilled in order to allow a 
society to heal, and to ensure human rights violations are not dismissed 
as a result of restrictive interpretations of gender. Excluding women 
from accountability measures creates an environment of positive 
                                                                    
 
26 Kalpana Wilson, ‘Race, Gender and Neoliberalism: Changing Visual Representations 
in Development’ (2011) 32 TWQ 315, 321. 
27 Cheris Kramarae and Dale Spender, Routledge International Encyclopaedia of 
Women: Global Women’s Issues and Knowledge (Routledge 2004) 1310. 
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discrimination, ultimately undermining genuine TJ accountability efforts 
and victim reparation measures. Further, the relationship between 
genders can be seriously challenged during times of armed conflict, 
providing an opportune moment to address any existing status quo and 
implement much needed change. 28  However, in order to achieve 
meaningful change, existing gender perceptions and power balances 
must be assessed thoroughly, including addressing those who do not fall 
into set categories (e.g. female combatants and male pacifists), and their 
experience of conflict times. 29  A comprehensive analysis must 
encompass the entire spectrum of each gender to avoid approaching a 
gender in a fixed manner so as to avoid neglecting experiences contrary 
to expectations. 

Women’s pre-conflict realities,  

and the exacerbation of rights abuses during conflict 

Women are at a continuous detriment,30 a statement true of Colombia, 
and even of countries where women’s rights are widely recognised in 
law:31 financially, owing to reliance on men to work; through the 
culturally justified deprivation of education (in breach of Article 10 
CEDAW) in anticipation of domestic responsibilities (indirectly giving 
rise to financial dependency); and physically, as they are often less able 
to counter violence. Sexual violence, of which women have long been the 
main target, has been recognised as a war crime and a crime against 
humanity, prosecutions which the International Criminal Court may 
pursue should countries be unable, or fail, to tackle.32 Outside times of 
conflict, there is already an imbalance in female representation in politics, 

                                                                    
 
28 Sooka (n 11) 313-314. 
29 Judy El-Bushra, Gender in Peacebuilding: Taking Stock (International Alert 2012) 
<http://www.international-alert.org/sites/default/files/Gender_TakingStock_EN_2012.pdf> 
accessed 3 August 2018, 7-11. 
30 Sooka (n 11) 328. 
31 Hellsten (n 10) 16. 
32 Rome Statute of the International Criminal Court (17 July 1998) UN Doc 
A/CONF.183/9 (Rome Statute).  
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society and government, from which developed states are not 
excluded.33  

Notwithstanding women’s rights existing formally in national 
Colombian policies, slow realisation and ‘structural challenges’ have 
rendered gender equality an objective still to be desired.34 Despite 
ambitions to increase the number of female candidates in elections 
(Law 1475), civil groups in Colombia tirelessly campaign to realise 
women’s rights in more basic senses, such as only finding 
employment informally and suffering from social marginalisation.35 
Colombian women have consistently suffered from a lower status in 
Colombia, which is described as having ‘a male political system and 
society’,36 clearly failing provisions within the International Covenant 
on Civil and Political Rights (‘ICCPR’), which demands the equal right 
of men and women as subjects of IHRL (Article 3).37 A 2005 report by 
the Inter-American Commission on Human Rights (IACHR) found that 
armed conflict greatly aggravated the physical threat to which 
Colombian women were already exposed in times of peace, given the 
prevalence of domestic violence and gender inequality.38 The report 
also found inherent ‘discriminatory socio-cultural patterns based on 
sex’ and the numerous obstacles faced by women when seeking to 
access justice owing to institutional and cultural discrimination,39 

                                                                    
 
33 UN Development Programme (UNDP), Human Development Report 2002: Deepening 
democracy in a fragmented world (OUP 2002) 17. 
34 Law 1475, 2011; Barb Maclaren and Jennifer Erin Salahub, ‘Opinion: Gender Policy 
is Failing Women in Colombia’ (North-South Institute, 2013) <http://www.nsi-
ins.ca/newsroom/gender-policy-is-failing-women-in-colombia/> accessed 3 August 
2018.  
35 Maclaren and Salahub, ibid. 
36 Sara Lisa Ørstavik and Andrés Lizcano, ‘Colombia’s Gender Problem’ (World Policy 
Blog, 25 November 2013) 
<http://www.worldpolicy.org/blog/2013/11/25/colombias-gender-problem> 
accessed 3 August 2018. 
37 International Covenant on Civil and Political Rights (adopted 16 December 1966, 
entered into force 23 March 1976) 999 UNTS 171 (ICCPR). 
38 Inter-American Commission on Human Rights, Violence and Discrimination Against 
Women in the Armed Conflict in Colombia: Executive Summary (IACHR 2006) 
<http://www.cidh.org/countryrep/colombiamujeres06eng/Executive%20Summary.
htm> accessed 3 August 2018. 
39 ibid. 
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clearly falling short of IHRL standards as provided for in CEDAW and 
the ICCPR. Tellingly, Colombia ranks 89th out of 188 countries on the 
UN Gender Inequality Index.40 

The perpetually disadvantaged position of women in society, 
including in Colombia, is only further reinforced during conflict when 
women are thrust into precarious economic states.41 Further, female 
vulnerability has been recognised in Article 76 of Protocol I, Geneva 
Conventions 1977 (Article 76), which considers the increased 
protection needed against GBV during periods of conflict. Article 76 
states that women should be the ‘object of special respect’, stemming 
from explicit female vulnerability during conflict.42  Illustratively, 
vulnerability and further victimisation owing to GBV may give rise to 
physical and psychological ramifications such as unwanted 
pregnancies, gynaecological health problems and sexually 
transmitted diseases. Colombia itself has acknowledged the increased 
physical risk of systematic and targeted rape campaigns against 
women as a weapon in times of conflict, which led Colombia’s senate 
to pass a bill recognising its capacity to amount to a crime against 
humanity during periods of conflict.43 

This article concurs with powerful arguments, made by authors 
such as Sooka,44 that armed conflict intensifies pre-conflict gender 
inequalities owing to ‘gender specific disadvantages experienced.’45  

                                                                    
 
40 UNDP, Human Development Reports: Gender Inequality Index (UNDP 2015) 
<http://hdr.undp.org/en/composite/GII> accessed 3 August 2018. 
41 Alice O’Keeffe, ‘Jungle Fever’ (The Guardian, 24 August 2008) 
<https://www.theguardian.com/world/2008/aug/24/farc.colombia> accessed 3 
August 2018. 
42 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to 
the Protection of Victims of International Armed Conflicts (adopted 8 June 1977, 
entered into force 7 December 1979) 1125 UNTS 3 (Protocol I, Geneva Conventions); 
Karima Bennoune, ‘Do We Need New International Law to Protect Women in Armed 
Conflict’ (2007) 38 Case W Res J Intl L 363, 368. 
43 Nicole Akoukou Thompson, ‘Colombian Senate Passes Law to Protect Victims of 
Sexual Violence’ (Latin Post, 29 May 2014) 
<https://www.latinpost.com/articles/13663/20140529/colombian-senate-passes-
law-protect-victims-sexual-violence.htm> accessed 3 August 2018. 
44 Sooka (n 11) 322. 
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Colombia: How and why did FARC  

systematically recruit women? 

Colombia experienced more than 50 years of conflict flowing from the 
1948 civil war. Starting in approximately 1964, the four-sided 
Colombian conflict has seen continuous confrontation over territorial 
control between government, parliamentary forces, left-wing 
guerrillas, and organised criminal groups. Colombia’s National Center 
of Historic Memory places the number of deaths since 1967 at 
220,000.46 Evolving from revolts among the poor, left-wing guerrilla 
groups developed significantly in the 1960s and were strongly 
opposed by right-wing paramilitary groups who declared 
independence from the military and political sphere in the 1990s over 
the complicity of public officials in collusion.47  

Murder, torture, kidnapping and extortion were rife and have 
led to Colombia being termed the ‘murder and kidnapping capital of 
the world’.48 Criminal activity, particularly in connection with the 
booming drug trade, has exacerbated societal problems.49 The war 
has resulted in significant erosion of the rule of law.50 

FARC were a Marxist revolutionary guerrilla force engaged in armed 
struggle against the Colombian government, and were the world’s longest-
running guerrilla insurgency. As one of the world’s richest guerrilla groups, 

                                                                                                                                                          
 
45 Amnesty International, Colombia: Hidden from Justice (Amnesty International 
2012) 
<https://www.amnestyusa.org/sites/default/files/colombia_vaw_report_oct._4_emb
argoed.pdf> accessed 3 August 2018, 14. 
46 Danielle Renwick, ‘FARC, ELN: Colombia’s Left-Wing Guerrillas’ (Council on Foreign 
Relations, 1 December 2014). 
<https://www.files.ethz.ch/isn/186229/FARC,%20ELN_%20Colombia's%20Left-
Wing%20Guerrillas.pdf>.  
47 International Center for Transitional Justice, An Overview of Conflict in Colombia 
(ICTJ 2009) <https://www.ictj.org/sites/default/files/ICTJ-Colombia-Conflict-Facts-
2009-English.pdf> accessed 3 August 2018.  
48 Frida Ghitis, ‘Colombia’s Santos gambles on FARC talks’ (World Politics Review, 6 
September 2012) <https://www.worldpoliticsreview.com/insights/13128/special-
report-colombia-contemplates-a-new-normal> accessed 3 August 2018. 
49 ibid. 
50 Anna Doyle, ‘Colombia, conflict and the rule of law’ (2010) 84 Amicus Curiae 14. 
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FARC attributed their wealth to a flourishing illegal drug trade,51 and 
impressive organisational structure to high aspirations: to ‘overthrow the 
Colombian government and install a Marxist regime’.52 Following the 
rejected peace accord of 2016, the revised Colombian peace deal was 
signed on 24 November 2016,53 and in June 2017 FARC officially ended 
their existence as an armed group.54 

Colombia’s Justice and Peace Law 975 of 2005 (‘Law 975’)55 
sought to achieve accountability for Colombia’s past atrocities. 
Established in 2005 by Congress, Law 975 sought to establish truths 
of conflict, reparations, and a measure of justice to victims of the 
armed conflict. In the same vein, Law 975 also sought to ‘facilitate the 
reintegration of the members of illegal armed groups into civilian life’ 
underpinned by powers to investigate, prosecute and punish those 
who prolonged the long-standing conflict.56 

In 2012, Law 1952 (‘Law 1952’) reformed Law 975 and sought 
robustly to address inefficiency within the already established TJ 
approach. Law 1952 established a new steer to be taken by 
investigators: to seek out systemic crimes and secure justice.57 
Measures of victim compensation were firmly established within Law 

                                                                    
 
51 Geoffrey Ramsey, ‘FARC “Earns $2.4 to $3.5 Billion” From Drugs’ (Insight Crime, 24 
October 2012) <http:// www.insightcrime.org/news-briefs/farc-earns-24-to-35-
billion-drugs> accessed 3 August 2018. 
52 BBC, ‘Profiles: Colombia’s armed groups’ (BBC, 29 August 2013) 
<http://www.bbc.co.uk/news/world-latin-america-11400950> accessed 3 August 
2018. 
53 Sibylla Brodzinsky, ‘Colombia signs historic peace deal with Farc’ (The Guardian, 24 
November 2016) <https://www.theguardian.com/world/2016/nov/24/colombia-
signs-historic-peace-deal-with-farc-rebels> accessed 3 August 2018. 
54 Nicholas Casey and Joe Daniels, ‘“Goodbye, Weapons!” FARC disarmament in 
Colombia signals new era’ (The New York Times, 27 June 2017). 
https://www.nytimes.com/2017/06/27/world/americas/colombia-farc-rebels-
disarmament.html> accessed 3 August 2018. 
55 The original law passed by Congress was subsequently modified by Constitutional 
Court rulings. See in particular Decision C-370 of 2006 of the Colombian 
Constitutional Court. 
56 Law 975, 2005 (‘Justice and Peace Law’). 
57 Law 1952, 2012. 
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1952, and a Victims’ Unit was later enacted with Law 1448 in 2011 to 
quantify such damages owed to victims of human right violations.58 

Notwithstanding the present peace negotiations between the 
Colombian government and rebel groups, the situation in Colombia 
can still be considered turbulent, and remains very much alive and a 
priority to dismantle, owing to offshoots of FARC continuing to 
engage in armed conflict.59 The long-standing nature of the conflict 
has posed, and continues to pose, significant obstacles to allocating 
resources to retrospective accountability for human rights violations. 
In an effort to address this, the Colombian senate approved a bill 
regulating the recently established TJ tribunal, the Special Jurisdiction 
for Peace/Jurisdicción Especial para la Paz (JEP), a post-conflict TJ 
system, which has been referred to as the ‘backbone’ of the peace 
agreement.60  

… 

Without the women, the FARC would not be able to maintain 
such territorial domination ....61 

An estimated 40% of the 2015 figure of 8,000 FARC combatants 
were women.62 It is, therefore, staggering that gender has not been 
adequately considered up to this juncture given the proportion of 
female combatants who should be under the umbrella of TJ or DDR. 

                                                                    
 
58 Law 1448, 2011.  
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Reports, 3 March 2018) <https://colombiareports.com/leading-farc-dissident-
groups/> accessed 3 August 2018. 
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Reintegration’ (Inclusive Security, March 2015) 
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Female combatants existed at every layer of FARC: functioning as 
cooks, intelligence gatherers, snipers, and recruiters. 63  Female 
combatants undertook the same physical tasks as their male 
counterparts, and engaged in direct combat.64 Female combatants 
were routinely reported to have carried out kidnappings, killings and 
the recruitment of child soldiers65—clear and abhorrent violations of 
fundamental human rights. There is limited reporting on the FARC 
offshoots, which are continuing guerrilla activity despite FARC’s 
disestablishment,66 but it is highly probable that ex-FARC female 
combatants continue to engage in combative activity.  

Incentives for women who became female combatants with 
FARC may have stemmed from a desire to obtain protection from GBV, 
and out of frustration from a lack of educational and social 
opportunities as a direct consequence of gender inequality.67 Female 
combatants also joined FARC owing to an attraction to the gender 
egalitarian environment which could not be found in mainstream 
Colombian society.68  Astutely aware of women’s frustrations in 
Colombian society, FARC systematically targeted women with 
organised recruitment campaigns. Illustratively, young females were 
identified as impressionable and therefore preferable recruits, upon 
whom FARC found it considerably easier to impress their philosophy 

                                                                    
 
63 Anastasia Moloney, ‘Can FARC’s New Website on Female Rebel Fighters Improve on 
its Image?’ (Huffington Post, 23 January 2014) 
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and establish allegiance.69  Reports cite civilians stating that they 
feared female combatants even more than their male counterparts 
owing to their ‘ideological’ commitment to FARC, suggesting female 
impressionability may have led to more perpetrators, who commit 
more serious acts of violence,70 again, contradicting gender binaries. 

FARC’s substantial income from its drug trade allegedly 
generated $500 million to $1 billion annually, and allowed for 
powerful and impressive recruitment campaigns with displays of 
affluence reaching remote areas of Colombia.71 This held obvious 
attraction for women struggling to support their families in times of 
conflict, particularly in poorer and rural Colombia. Female economic 
dependency on the male head of the family can leave women 
vulnerable and obliged to secure an alternative means of both income 
and family protection when males leave home to engage in combat,72 
problems FARC were able to target and solve. 

Further, women who felt at risk of GBV or physical abuse (or 
have already experienced the same) were reported to be enticed by 
assurances of sexual protection from Colombian paramilitary 
groups,73 with some groups advocating ‘zero tolerance’ towards 
rape,74 providing ‘a relative sense of security to a female’.75 It is likely 
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that women who suffered rape were drawn to this safeguard, feeding 
directly into the dual roles of abuser and the abused. 

The lack of opportunity and physical security married to 
become potent lures for women who sought to improve their 
underclass position in society by way of physical and economic refuge. 
Female victims of human rights violations routinely cite joining FARC 
as a means to empower and protect themselves and their families 
from physical abuse and economical defenselessness,76 with many 
reporting a feeling of helplessness at this new juncture in their lives. 
Such vulnerability increased the likelihood of accepting work and/or 
security propositions from guerrillas who offered financial and 
physical reassurance.77 

Furthermore, FARC membership also offered an elevated status 
in society, and consequently, improved prospects for a female 
combatant’s family.78 FARC, in turn, was said to have benefitted 
greatly from having female combatants: a mixed-gender army warded 
off feelings of ‘homesickness’ and allowed male soldiers to maintain 
female company, generating a sense of normality which added to the 
longevity of the guerrilla movement.79 It is telling that approximately 
40% of FARC was comprised of women but women only contributed 
to 20% of FARC’s deserter figures; suggesting either their loyalty to 
FARC, or perversely, their sense of entrapment owing to lacking 
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alternative opportunities or the prospect of escape, given how activity 
was strictly monitored internally within the ranks—both of which 
made them a better long-term investment for the guerrilla group.80 

Finally, senior FARC officials have stated that they consider 
themselves as being ‘the first victims’, and therefore, unable to ‘accept 
unilateral recognition as perpetrators’, strongly reinforcing the 
sentiment that guerrillas recognise the duality of victims and 
perpetrators;81 a notion likely to have been impressed on female 
combatants. One female FARC solider succinctly stated ‘they [society] 
did me harm, but I also did harm. So you become a victim and a 
victimiser’.82 The duality of the experiences of female combatants 
could arguably be said to be an intentional product of FARC’s 
recruitment technique: exploiting victims of human rights violations 
and turning them into perpetrators of the same violations. The 
contagion effect of gender inequality is clear. 

The conflict between the objectives of  

transitional justice and preservation of gender binaries 

Pinpointing the precise reason for a lack of gender perspective within 
TJ is problematic given its emergence as a developing field, and the 
urgency—which may not allow for extensive labouring over 
engrained cultural notions and the associated gender binaries—with 
which TJ is commonly associated.83 
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Addressing human rights violations against women is often 
perceived to be an obstacle to achieving restorative justice, and seen 
as an impediment to leaving conflict periods behind.84 In previous TJ 
approaches, individual accounts were only regarded as valuable 
collectively: accounts were amalgamated to understand behavioural 
trends at the painful cost of individual public testimony.85 The 
complexity of addressing long-standing discriminatory views of 
women in the face of time restrictions, and the consequences of 
having to introduce gender equality in a reluctant society, may 
amount to too daunting a task for TJ actors, or may be subject to 
considerable resistance by male-led societies who regard gender 
equality as a Western approach which is simply unpalatable.86 
However, ‘transitional histories are not simply fact-seeking in a 
vacuum but accounts that build on prior national narratives’.87 In 
short, understanding behaviours of a culture and society—which 
undoubtedly extends to and includes gender binaries—is a 
prerequisite to avoiding a repeat of conflict. 

Crucially, the perpetrators of violations against women are 
commonly men owing to well-established power imbalances 
produced by gender binaries. By pursuing accountability for 
violations against women, it is indirectly proclaimed that the men 
responsible for such rights violations within patriarchal societies will 
be prosecuted and punished. The hierarchy of such decisions may 
lead powerful individuals, normally men, who may have authorised 
such behaviour, to resist seeking accountability for violations against 
women. TJ prosecutions in relation to actions against women are, 
therefore, harder to achieve as the perpetrators are likely to be in 
positions of power and able to resist punitive measures fuelled by 
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ambitions of self-preservation.88 Where identifying and implementing 
disciplinary measures on those responsible for GBV and the violation 
of women’s rights is seen as destabilising and a threat to the future of 
those in power, resistance will inevitably be met. However, the TJ 
process spearheads an authoritative position on the evolution 
between regimes, and must publicly address all aspects of past 
wrongdoings in order to lay a secure foundation of a new political 
order.89 

Furthermore, Western interveners are often accused of cultural 
ignorance and TJ actors habitually neglect women in order to gain 
traction with other objectives.90 Overcompliance with patriarchal 
societies has been seen in Egypt and Kenya, where women’s rights 
have been forfeited in favour of overriding objectives, reflecting how 
disposable women’s rights are viewed in comparison to higher profile 
or aims considered as overriding by third party interveners.91 In this 
sense, women’s rights may be seen as dispensable and be juxtaposed 
‘against the need for reconciliation in countries emerging from 
conflict’, falling by the wayside in order to gain superficial justice—
either strategically by those culpable, and paradoxically by those 
wishing to assist with a genuine TJ approach.92  

Entrenched gender binaries and the present stance of women 
being viewed strictly as victims, overlooking their role as 
perpetrators, creates an environment of positive discrimination 
within TJ. Whilst this may suggest that female combatants face easier 
reintegration into civilian society, as they may be omitted from formal 
sanctions, they often face severe stigma for breaking away from 
traditional gender expectations,93 and can be shunned by their 
families and communities. Some female combatants prefer to hide 
their combatant pasts as a result of this stigma, and are therefore 
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prevented from joining the DDR process.94 If they do rejoin society, 
they are expected to revert to domestic and ill-paid positions, which 
are likely to frustrate female combatants, who may have experienced 
quasi-gender equality and held positions of leadership. 95  Such 
frustration may increase the likelihood of rejoining an insurgency or 
turning to crime.96  

By overlooking the gender perspective, there is a tangible 
danger in deeming pre-conflict conditions as favourable on the 
pragmatic basis that they are easier to re-establish in comparison to a 
new post-conflict status quo, which could arguably take generations. 
Where women are at a detriment pre-conflict, a reversion to such 
conditions renders TJ efforts discriminatory to women, as TJ does not 
seek to reinforce patriarchal social structures—a worryingly 
plausible yet unwelcome outcome if pre-conflict conditions are 
considered a default starting position to which to revert. Equality and 
civil rights cannot be sacrificed for pre-existing cultural norms. It is 
important to note that some women may benefit from reverting to 
pre-conflict conditions, however this is not the case for all women. To 
avoid the danger of more vocal women setting the societal agenda for 
all women within defining periods of TJ, the experiences and wishes 
of women as a collective must be assessed.97 

Additionally, a superficial approach to gender may amount to 
an insincere TJ implementation. Illustratively, should a female 
combatant only be addressed as a perpetrator, she will be unfairly 
deprived of any appropriate remedies and support to which she is 
entitled as a victim. Furthermore, a female combatant may be deemed 
too multifaceted to approach, and could have both experiences 
rejected, leaving her dual roles unaddressed entirely. Lastly, a female 
combatant may be viewed as both a victim and a perpetrator in 
separate streams of TJ and DDR, and receive contradictory outcomes, 
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e.g. a prison sentence from a criminal track and financial 
support/reintegration provisions to return to civilian society from 
victim reparation funds—a conflicting, incompatible outcome which 
is logistically unmanageable to implement. The diverse realities of 
women in times of conflict must be recognised and approached in 
their entirety for subsequent endeavors to lay the foundation for a 
sustainably gender-equal society post-conflict.  

Gender binaries, therefore, pose significant obstacles and left 
unexamined and unaddressed, undermine TJ efforts. Furthermore, 
IHRL explicitly requires the modification of ‘social and cultural 
patterns’ which allow for gender superiority making explicit 
reference to abolishing gender stereotypes (Article 5 CEDAW). The 
limited advance towards improvements in the circumstances faced by 
female combatants is telling of how ill-prepared existing mechanisms 
are to address complex female actors. In order to deconstruct the 
obstacles, it is necessary to understand the role gender and associated 
social expectations play in pre and post-conflict, as they are not 
distinct from wider discussions outlining TJ’s successful 
implementation. Given the proportion of female combatants in FARC 
and their poor disarmament and reintegration records to date, it is 
not an exaggeration to state that the addressing of gender binaries is 
integral to TJ endeavours as a whole. Further, IHRL requires those, 
whose rights under the ICCPR are breached, to have access to ‘an 
effective remedy’ (Article 2), which undoubtedly encompasses the 
impacts of the determined socio-economic positions justified by 
gender binaries. 

Overall, times of political transition can and should be seen as 
‘window[s] of opportunity for enhancing women’s access to justice, 
by allowing greater representation in the public sphere’.98 However, 
as outlined above, it is probable that public challenges to both the 
private and public spheres of women’s rights will be resisted by 
conservative figures reluctant to challenge embedded gender roles 
and control practices exercised over women. Owing to the time and 
resource restrictions as stated above, TJ may prioritise plausible 
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outcomes resulting in perceived and superficial overall harmony 
rather than genuine equality.  

Optimising disarmament, demobilisation  

and reintegration processes for female combatants  

In the Democratic Republic of Congo, for example, TJ courts have been 
established to deal solely with the violation of women’s rights 
including the establishment of specialised GBV courts, which focus on 
crimes concerning sexual violence. 99  Arguments for distinct 
institutions for women range from the logistical (e.g. the sheer 
volume of GBV cases), to the necessary (e.g. the need for centralising 
appropriate expertise).100 However, patriarchal societies often deem 
GBV to be a by-product of violent conflict, and recognise its use to 
disgrace women, thus posing an obstacle to social reintegration.101 
Consequently, separating GBV matters from main TJ mechanisms has 
patriarchal justification rooted in the dismissal of women’s rights, 
which may be regarded as collateral damage. Troublingly, other 
arguments for separating women’s issues are the significant 
trepidations of ‘corruption, lack of resources and capacity of the 
judiciary, poor coordination between involved state institutions, and 
the lack of security for lawyers pursuing cases of sexual violence in 
court’.102 Such obstacles may support the practical argument for 
separation, but separation circumvents addressing deeper 
culminating gender binary issues. GBV must be publicly addressed to 
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combat the ‘patterns of violence men were indoctrinated in’.103 Whilst 
arguably, independent dedicated mechanisms for women are likely to 
be better equipped for women’s needs as reflected in higher 
conviction rates,104 the separation of GBV from mainstream measures 
clearly indicates that women’s rights are unconnected to societies’ 
progress during TJ.105 This implication detaches from the primary aim 
of creating a stable and renewed society post conflict, and is a 
dangerous message to convey to a society in transition and in need of 
addressing gender inequality. Above all, the separation indicates that 
women’s rights are temporarily relevant, and designed to deliver 
powerful short-term ‘punches’ of justice, which may be impactful but 
are short lived; ultimately falling away when the orchestrating 
external actors withdraw, leaving behind a society which lacks 
genuine commitment to alter and remedy ‘underlying structural 
injustices which maintain gender injustices’. 106  Distinguishing 
women’s rights from TJ efforts divides women from a new society and 
reinforces a distinction of secondary citizens. 107  An integrated 
bespoke stream is needed to address the complexities of being either, 
or both, a victim and perpetrator of human rights violations for 
female combatants.  

DDR is ‘typically used to support former combatants as they 
return home, relinquish weapons, leave formal or informal military 
structures, and reintegrate socially and economically’.108 Previous 
programmes show that females are more likely than male combatants 
to utilise government DDR programmes.109 Illustratively, in 2003, the 
UN anticipated that 2,000 female combatants would  enter Liberia’s 
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DDR programme: ultimately 22,000 enrolled, 110  indicating the 
willingness of female combatants to turn to formal and specialised 
assistance when it is made available to them.  

Despite sharing long-term peace and stability objectives with TJ, 
routinely being funded by the same sources and ‘rely[ing] on 
partnerships with [the] same civil society organisations’, DDR and TJ 
are two mechanisms that traditionally run separately. 111  The 
seemingly inexplicable distinction between the two is argued to be 
counter-productive, as human right practitioners argue the present 
overlap amounts to duplication of efforts and/or conflicting strategies 
undermining one another. 112  Given shared objectives, the dual 
approach is detrimental to the cohesion needed and wastes valuable 
resources.  

DDR programmes provide reintegration packages to allow for 
civilian society assimilation, and therefore, appear appropriate for 
female combatants. However, reintegration packages must tailor to 
needs and offer support for each of the multiple aspects of a complex 
character.113 For female combatants, this extends to their physical, 
socio-economic and psychological makeup. Commended DDR 
packages offered to Afghan women in 2011 included domestic gas 
vouchers, educational support and staggered payments to avoid large 
lump sums being seized by the male head of household, ensuring that 
the intended recipients of the packages were reached.114 Female 
combatants must have their needs holistically assessed, such as 
gynaecological care necessities, protection from abusive partners, and 
counselling to dismantle aggression and violence to which they may 
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have become desensitised.115 Additional needs will arise when female 
combatants are mothers, such as neonatal support and childcare.116 In 
the particular circumstance of maternal rights, there is considerable 
complexity presented: children have been taken by force or female 
combatants have had no option but to give them up. The 
psychological impact on both mother and child cannot be 
underestimated and the need to address fractured relationships 
between children and the women who, had it not been for guerrilla 
involvement, would be their primary caregivers, is substantial. The 
primary obstacle for the female combatant to exercising maternal 
rights is the distance between mother and child which requires 
bridging. Therefore, the initial hurdle to realising maternal rights is 
quite simply for the female combatant to return to where her children 
live: civilian life. DDR is consequently the most appropriate ‘pre-
prepared’ mechanism to assist female combatants wishing to disarm 
and leave guerrillas. It does, however, require adjustment in order to 
develop an approach which is suitable for women in all their 
complexity. 

Whilst DDR aims to recall weapons from the public sphere, it 
does not seek to address weapons used against women in the private 
sphere; restricting the overall reduction of GBV women face.117 
However, effective DDR programmes for males indirectly benefit 
females: guns in homes increase the likelihood of domestic violence 
incidents resulting in fatalities. Successful disarmament programmes 
for males, therefore, safeguard women.118 It is thus paramount that 
DDR approaches both male and female combatants appropriately to 
contribute to the overall reduction of post-conflict violence. 
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Reforms needed: challenging gender binaries 

Peace without justice is only a symbolic peace. 

—Rigoberta Menchu, Nobel Peace Prize Laureate 

 

Currently, TJ still ‘lacks a real understanding of a comprehensive 
gender approach’.119 Human rights practitioners and academics hold 
strong views on non-gendered and gendered approaches to TJ.120 A 
non-gendered approach advocates the omission of gender and gender 
binaries from TJ processes, and calls for the equal application of civil 
and political rights in replacement of gender specific provisions.121 
Illustratively, individuals in guerrilla groups would be uniformly 
approached for crimes collectively committed. Nonetheless, 
subsequent deliberation given to the personal circumstances of a 
perpetrator (in mitigation of crimes committed) cannot be dismissed 
entirely, and is inevitably something which gender could greatly 
influence. For instance, female combatants seeking protection after 
GBV could be considered differently to female combatants who joined 
out of economic frustration. In practice, disentangling the unequal 
stance of Colombian women within a non-gendered TJ approach 
would prove challenging.  

Further, it has widely been reported that female combatants are 
subject to more measures of control and restrictions within the 
guerrillas than males,122 and may therefore act on orders from male 
superiors. Duress to commit acts of violence and human rights abuses 
could render them partially responsible in comparison to acts 
undertaken freely. It, therefore, appears illogical that a truly non-
gendered approach would be objective, given the inherent role 
gender plays prior to and during conflict. 
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Conversely, a gendered approach unequivocally demands that 
the vulnerabilities of women be at the forefront of TJ and for rights 
violations of women to be recognised as ‘explicitly gender-
related’.123 As established in this article, FARC’s economic strength 
and social authority exerted significant influence via recruitment 
campaigns, and in particular, the success they had recruiting women 
who suffered from disadvantaged socio-economic positions and 
physical vulnerability. This clearly underscores the indivisibility of 
socio-economic inequality stemming from gender binaries and the 
contagion impact sustained on women joining guerrillas. A holistic 
and genuinely gendered approach would consider the backdrop 
against which women may be disadvantaged pre-, during and post-
conflict, 124  and address each in turn. Former FARC female 
combatants, civil society groups, and grassroots organisations have 
specified that a more complete approach to TJ is needed to maximise 
the chances of successful disarmament and reintegration needed to 
optimise sustainable peace. 125  The attraction of returning to 
guerrilla activity—which FARC offshoots offer—will be amplified for 
women, who have gained unconventional skills within FARC, and 
should be better utilised within legal parameters in a transitioned 
society.126 

Women who seek refuge from GBV must also have their 
experiences taken into consideration. Dismissing the root of 
successful female combatant recruitment undermines TJ objectives 
and would amount to an insincere approach to dismantling right-
restrictive gender binaries, suggestive of an intent to overlook 
women’s realities and rights in submission of established 
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misogynistic societies. Patriarchal societies often deem the 
establishment of women’s rights to be gained at the expense of 
men’s—an imbalance of power which males of authority are unlikely 
to wish to alter. Advocates for women’s rights are, therefore, likely to 
be seen as challenging gender binaries which presently favour men, 
and will accordingly face resistance for self-serving purposes.  

Furthermore, cultural disposition—arguably a by-product of 
gender binaries—simply may not allow for female combatant 
reintegration in more traditional settings,127 as female combatants 
have unforgivably breached cultural and gender stereotypes.128 
Reintegration may prove easier in larger cities, however, this neglects 
female combatants who wish to return to more rural origins, which 
may offer support in the form of families and communities. Whilst the 
allure of anonymity in cities has benefits, it may deprive female 
combatants of family support, and rather offers a distinct new 
existence undermining the purpose of genuine reintegration. From a 
socio-economic perspective, moving to a new city may expose a 
woman to significant financial difficulty as she faces higher urban 
costs whilst living alone. It would be remiss not to consider that the 
precarious economic position of women pre-conflict resulted in 
successful female combatant recruitment: to return women to the 
same circumstances would render them vulnerable to future 
victimisation.129 Female FARC combatants have specifically voiced 
their unwillingness to return to Colombian society, which 
disadvantages women, after experiencing gender equality within the 
guerrilla group.130 Females will face more obstacles to reintegration 
than males, and the issue of societal reintegration emphasises the 
need for reform to be broad in that the education of the community 
into which the females are to be assimilated is as vital, if not more so, 
as the assistance provided to the specific combatant. 
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Combatant mothers must also be specifically addressed as 
female combatants have reported that their children are withheld 
from them even following disengagement from guerrilla groups. Such 
separation is justified by officials who state that former female 
combatants will be ‘inadequate mothers’ owing to ‘subversive 
thinking’ learnt whilst in the FARC:131 a distinct punishment which 
dismisses female combatants as women, and furthermore as mothers, 
clearly breaching IHRL.132 

There are cogent arguments for the need to address decisively 
gender binaries, as highlighted within the context of female 
combatants who present a juncture of being both women and 
perpetrators. As required by Resolution 1325, all women need to be 
represented within the TJ process, particularly those who are 
routinely underrepresented: indigenous and poorer women who 
often only have the limitations of grassroot voices. The lack of a 
gendered approach thus far is indicative of the hesitancy to approach 
deep-rooted gender binaries, conceivably owing to the impossibility 
felt by the magnitude as to the task or the sheer dismissal of the 
specific needs women have in male-controlled societies. 

Conclusion 

This article assesses how far pre-existing TJ approaches may address 
the complexities of female combatants in the FARC, and concludes 
that despite certain well-intentioned steps to promote and protect 
women’s rights and disarm and reintegrate female combatants, 
efforts to date have fallen alarmingly short. The newly established JEP 
promisingly directs for a gender-sensitive approach whilst 
investigating and prosecuting violations of IHL and IHRL. Crucially, of 
the 38 JEP judges, 20 are female, reflecting a level of serious female 
inclusion not yet seen within TJ, and indicative of Colombia’s 

                                                                    
 
131 Margarita Rodriguez, ‘Colombia’s rebel mothers seeking lost children’ (BBC, 5 
August 2014) <http://www.bbc.co.uk/news/magazine-28600850> accessed 3 
August 2018. 
132 CEDAW (n 116) arts 5 and 16. 

http://www.bbc.co.uk/news/magazine-28600850
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commitment to setting a gender-sensitive tone during this critical 
period.   

However, given the aspiration of TJ, it is inevitable that at this 
juncture, existing mechanisms have proven flawed. Nonetheless, this 
article aims to resist the contemporary phenomenon of blanket 
criticism, but seeks to advocate a progressive and constructive 
evolution of appropriate TJ practices. This article simultaneously, but 
not in contradiction, advocates the following: whilst acknowledging 
many positive and practical aspects, the rejection of specialised 
female legal mechanisms; the rejection of a non-gendered approach; 
the development of a fully integrated gendered approach that 
addresses and controls gender binaries and their impact; and the 
optimisation of DDR and its integration with TJ, with particular 
reference to positive outcomes in programmes in Afghanistan and 
Liberia. 

This article concludes that an ambitious TJ system, such as the 
JEP, cannot view women as collateral damage, but must seek to 
address, both individually and collectively, and from each end of the 
perspective, the myriad influences to which each combatant is or has 
been subject. Encapsulated in the female combatant are the 
manifestations of various factors: physical and mental health; family 
implications—including progeny, social, generational, historical, 
economic, political, sexual, violent, criminal and legal. The post-
conflict era is rich in potential and is the optimum time to address 
gender binaries.133 Using Colombia’s post-ceasefire peace talks and 
the implementation of its gendered mandate, which pioneering TJ 
institutions are bound by, as an innovative cornerstone could 
potentially set the tone for the application of UN 1325 Resolution 
within the context of female combatants, and is an opportunity to be 
seized.  

 

                                                                    
 
133 Sooka (n 11) 313-314. 
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Are	Constitutions		
Still	Relevant	in	the		
Context	of	Globalisation?	
LIZZETTE	ROBLETO	DE	HOWARTH*	

Globalisation	 has	 become	 an	 intrinsic	 part	 of	 contemporary	
social	life	because	it	has	affected	and	influenced	changes	in	the	
social	 landscape	 such	 as	 economics,	 politics,	 culture,	
technology	and	the	environment	to	name	a	few.	Since	national	
economies	 have	 gradually	 turned	 into	 marketplaces	 for	
transnational	 and	 global	 flows,	 as	 opposed	 to	 primary	
recipients	 of	 national	 socio-economic	 activity,	 the	 authority,	
and	 legitimacy	 of	 nation-states	 is	 challenged:	 national	
governments	 have	 increasingly	 become	 unable	 either	 to	
control	what	happens	within	their	own	borders	or	to	fulfil	by	
themselves	the	demands	of	 their	own	citizens.	The	nature	of	
these	 global	 transformations	 has	 had	 a	 direct	 impact	 on	
international	and	national	political	and	legal	structures,	so	this	
article	enquires:	are	constitutions	still	relevant	in	this	context	
of	globalisation?	It	also	argues	that,	for	a	global	constitution	to	
be	 credible,	 representative	 and	 legitimate,	 the	 collective	
interests	of	humanity	should	take	precedent	over	the	interests	
of	individual	nation-states.	
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Introduction	
Globalisation1	has	become	an	intrinsic	part	of	contemporary	social	life	
because	it	has	affected	and	influenced	changes	in	the	social	landscape	
such	as	economics,	politics,	culture,	technology	and	the	environment	
to	name	a	few.2	The	internet,	in	particular,	has	played	a	pivotal	function	
in	facilitating	globalisation	through	the	creation	of	the	world-wide	web,	
connecting	 billions	 of	 individuals,	 civil	 society	 organisations	 and	
governments.3	Economic	 interdependence	and	 the	speed	of	 financial	
transactions	between	countries	have	also	performed	a	major	 role	 in	
accelerating	 global	 changes,	 which	 has	 translated	 into	 a	 merger	 of	
corporate	and	state	power	with	many	state	functions	being	extensively	
outsourced.4	

Due	 to	 the	 scale,	 impact	 and	 nature	 of	 globalisation,	 the	
monopoly	of	the	state	over	lawmaking	has	been	transformed	through	
policy,	and	has	also	been	designed	and	developed	at	a	supranational	
level.	Consequently,	we	can	no	longer	talk	about	politics	only	in	terms	
of	nation-state	or	statehood.5	Since	national	economies	have	gradually	
turned	 into	 marketplaces	 for	 transnational	 and	 global	 flows,	 as	
opposed	to	primary	recipients	of	national	socio-economic	activity,	the	
authority	 and	 legitimacy	 of	 nation-states	 is	 challenged:	 national	
governments	have	increasingly	become	unable	either	to	control	what	
happens	 within	 their	 own	 borders	 or	 to	 fulfil	 by	 themselves	 the	
demands	of	their	own	citizens.6	

In	 this	 setting,	 some	 powerful	 nation-states	 have	 aggressively	
pushed	free	trade	policies	globally	under	the	guise	of	globalisation	to	
promote	their	own	raisons	d’état7	and	not	necessarily	for	the	welfare	
																																																																				
1	Steger	argues	that	the	answer	to	the	question	of	whether	globalisation	constitutes	a	
new	phenomenon	depends	on	how	far	we	are	willing	to	extend	the	chain	of	causation	
that	resulted	in	those	technological	and	social	changes	(MB	Steger,	Globalisation:	A	
Very	Short	Introduction	(Preface)	(OUP	2009),	18).	
2	ibid,	2.	
3	ibid,	16.	
4	W	Brown,	‘We	Are	All	Democrats	Now	…’	in	G	Agamben	(ed),	Democracy	in	What	
State?	(Columbia	UP	2012),	47.	
5	D	Held	et	al.,	Global	Transformations:	Politics,	Economics	and	Culture’	(Contents	and	
Introduction)	(Stanford	UP	1999),	1-31.	
6	ibid,	4.	
7	The	doctrine	of	raison	d’état	is	an	important	concept	in	international	relations	
where	pursuit	of	the	national	interest	is	the	foundation	of	the	realist	school	of	
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of	 the	 global	 community.	 Furthermore,	 neoliberalism	 as	 a	 political	
rationality	 has	 launched	 a	 frontal	 attack	 on	 liberal	 democracy,	
displacing	 its	 basic	 principles	 of	 constitutionalism,	 legal	 equality,	
political	and	civil	 liberty,	political	autonomy	and	universal	 inclusion;	
and	attempting	 to	 replace	 these	values	with	market	 criteria	of	 cost-
benefit	ratios,	market	efficiency,	profitability	and	efficacy.8	

This	 new	 intermestic	 policy-making,	 where	 domestic	 and	
international	 issues	 are	 emmeshed,	 undoubtedly	 facilitates	
opportunities	 for	 making	 domestic	 policy	 compatible	 with	
international	 affairs	 and	 should	 be	 central	 to	 foreign	policy-making,	
which	is	particularly	relevant	in	this	age	of	globalisation.	Nonetheless,	
foreign	policies	continue	to	be	designed	with	national	interests	at	heart,	
which	creates	tensions	between	the	national	and	global	agendas,	with	
dominant	 superpowers	 strongly	 influencing	 supranationally	 global	
decisions	 in	 a	way	 that	 benefits	 them.	 This	 does	 not	 only	 affect	 the	
manner	in	how	global	policies	are	created,	but	also	the	perception	on	
how	global	policy	is	made,	which	in	turn	prevents	changes	in	mindset.	
If	nations	are	not	able	 to	 influence	 the	 supranational	 framework,	 so	
that	their	collective	visions	and	aspirations	are	reflected,	it	is	unlikely	
that	 there	will	 be	 the	 level	 of	 ownership,	 credibility	 and	 legitimacy	
necessary	for	any	global	system	to	be	successful.	

Several	influential	strands	of	thought	suggest	that	pressures	for	
international	constitutionalisation	are	a	product	of	globalisation	and	
the	accompanying	 increase	 in	 the	reach	and	density	of	 international	
legal	norms.9	However,	what	exists	now	is	global	economies	operating	
alongside	a	disjointed	global	political	order,	which	remains	lashed	to	
local	and	territorial	government	structures.10	This	clear	entanglement	
between	 the	domestic	and	 international	should	have	propitiated	 the	
creation	of	new	discourses,	leading	citizens	away	from	taking	a	narrow	
nationalistic	vision	on	political	decisions,	to	a	more	globalised	outlook.	
Instead,	the	current	rise	of	right-wing	nationalism	and	other	populist	
																																																																				
international	relations.	The	doctrine	states	that	standards	of	personal	morality	were	
irrelevant	in	statecraft,	where	the	only	test	was	what	furthered	the	interest	of	the	
state.	(GR	Berridge,	Diplomacy:	Theory	and	Practice	(3rd	edn,	Palgrave	Macmillan	
2005),	109.)	
8	(n	4),	47.	
9	JL	Dunoff	and	JP	Trachtman,	Ruling	the	World?	Constitutionalism,	International	Law	
and	Global	Governance	(CUP	2009),	5.	
10	D	Kennedy,	‘Law	and	the	Political	Economy	of	the	World’	(2013)	26(1)	Leiden	J	Intl	
L	7,	12.	
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movements	 illustrates	 that	 the	 transition	 from	 the	 national	 to	 the	
global	 has	 yet	 to	 take	 place.	 This	 is	 highlighted	 by	 the	 political	
disengagement	 and	 disenfranchisement	 that	 exists	 among	 many	
citizens	 today	 or	 the	 lack	 of	 involvement	 in	 the	 traditional	 political	
structures.	 Moreover,	 the	 lack	 of	 direct	 links	 between	 citizens	 and	
supranational	 organisations	 gives	 rise	 to	 questions	 relating	 to	
representation,	inclusion,	legitimacy	and	accountability.	There	is	also	
ambiguity	 about	 the	 role	 of	 supranational	 bodies	 acting	 as	 both	
legislators	and	decision	makers	and	thereby	directly	impacting	on	the	
separation	 of	 powers,	which	 is	 crucial	 to	 the	 rule	 of	 law,	 as	well	 as	
affecting	the	lives	of	billions	of	people.	

With	the	expansion	of	global	governance,	many	administrative	
and	 regulatory	 functions	 are	 now	 performed	 at	 global	 instead	 of	
national	 level;	 ranging	 from	 binding	 decisions	 of	 international	
organisations	 to	 non-binding	 agreements	 in	 intergovernmental	
networks	and	to	domestic	administrative	action	in	the	context	of	global	
regimes. 11 	It	 therefore	 begs	 the	 question:	 are	 constitutions	 still	
relevant	in	the	context	of	globalisation?	

Setting	the	scene	

The	role	of	constitutions	as	a	political	and		
normative	framework	

Constitutions	 are	 a	 relatively	 recent	 innovation	 in	 the	 history	 of	
political	institutions,	emerging	from	political	struggles	and	revolutions.	
They	 emerged	 in	 the	 last	 quarter	 of	 the	 18th	 century	 from	 two	
successful	revolutions	against	 the	hereditary	rulers	 in	France	and	 in	
the	 British	 colonies	 of	 North	 America.12 	Hobbes	 conceived	 modern	
constitutions	 to	 be	 a	 contract	 entered	 into	 by	 the	 people	 to	 form	 a	
comprehensive	framework	through	which	institutions	of	government	
are	 established	 and	 the	 exercise	 of	 their	 powers	 regulated. 13 	In	
Rousseau’s	view,	a	healthy,	durable	and	strong	constitution	is	the	first	
																																																																				
11	N	Krisch	and	B	Kingsbury,	‘Introduction:	Global	Governance	and	Global	
Administrative	Law	in	the	International	Legal	Order’	(2006)	17(1)	EJIL	1,	3.	
12	D	Grimm,	‘The	Achievements	of	Constitutionalism	and	its	Prospects	in	a	Changed	
World’	in	P	Dobner	and	M	Loughlin,	The	Twilight	of	Constitutionalism	(OUP	2010),	3.	
13	M	Loughlin,	Foundations	of	Public	Law	(OUP	2010),	282.	
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thing	to	be	sought,14	where	natural	relations	and	the	laws	coincide:	the	
latter	serving	to	secure,	support	and	rectify	the	former.15	

Schmitt	 stated	 that	 modern	 constitutional	 states	 are	 the	
assemblage	of	two	different	and	ultimately	antagonistic	components:	
namely	a	system	of	political	activity	and	a	series	of	 legal	restrictions	
imposed	on	that	activity	to	protect	individuals.16	He	also	differentiated	
between	 the	 ideal	 concept	 and	 the	 existential 17 	concept	 of	 the	
constitution;	 the	 latter	 is	 analogous	 to	 the	 basic	 political	 pact	 (the	
social	 contract),	 which	 founds	 a	 political	 unity	 (the	 state). 18 	This	
distinction	is	useful	when	considering	Schmitt’s	suggestion	that	‘new	
[constitutional]	forms	can	be	introduced	without	the	state	ceasing	to	
exist,	 more	 specifically,	 without	 the	 political	 unity	 of	 the	 people	
ending’.19	Moreover,	the	establishment	of	a	new	constitution	does	not	
always	 lead	 to	 the	 founding	 of	 a	 new	 state. 20 	Today,	 the	 modern	
constitutional	concept	broadly	refers	to	a	formal	contract	drafted	in	the	
name	of	‘the	people’	for	the	purpose	of	establishing	and	controlling	the	
powers	of	the	governing	institutions	of	the	state.21	Hence,	constitutions	
function	as	the	legitimacy	test	of	a	political	system:	a	political	system	
is	 deemed	 legitimate	 if	 it	 was	 established	 by	 a	 consensus	 of	 the	
governed.22	

Loughlin	 shares	 Schmitt’s	 analysis	 that	 constitutions	 are	 not	
purely	 normative	 constructions,	 on	 the	 basis	 that	 constitutions	 are:	
bound	by	the	historical	process	of	state-building,	drafted	at	particular	
moments	in	time	and	establish	their	authority	only	through	a	political	
process	in	which	allegiance	is	forged.	Citizens	often	use	constitutional	
discourse	 as	 a	 means	 to	 ‘clarify	 the	 way	 they	 want	 to	 understand	
themselves	as	citizens	of	a	specific	republic,	as	inhabitants	of	a	specific	

																																																																				
14	J-J	Rousseau,	The	Social	Contract	(1762,	Wordsworth	1998),	47.	
15	ibid,	53.	
16	As	quoted	by	H	Lindahl	in	‘Constituent	Power	and	Reflexive	Identity:	Towards	an	
Ontology	of	Collective	Self-hood’	in	M	Loughlin	and	N	Walker,		The	Paradox	of	
Constitutionalism	(OUP	2007),	9.	
17	(n	13),	211.	
18	ibid,	214.	
19	ibid,	214-15.	
20	ibid.	
21	M	Loughlin,	‘What	is	Constitutionalisation?’	in	Dobner	and	Loughlin	(n	12),	46.	
22	(n	12),	8.	
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region,	 as	 heirs	 to	 a	 specific	 culture,	 which	 traditions	 they	 want	 to	
perpetuate	and	which	they	want	to	discontinue,	and	how	they	want	to	
deal	 with	 their	 history’. 23 	The	 universal	 recognition	 of	
constitutionalism,	 as	 a	model	 for	 the	 organisation	 and	 legitimacy	 of	
political	 power,	 is	 shown	 by	 the	 fact	 that	 even	 rulers	 who	 are	
disinclined	to	submit	themselves	to	legal	norms	feel	compelled	at	least	
to	 pretend	 to	 be	 exercising	 their	 power	 within	 the	 constitutional	
framework.24	

Power	is	vested	ultimately	in	‘the	people’,	the	constituent	power	
coming	together	as	a	collective	singular,	which	is	a	constant	theme	of	
modern	 constitutional	 thought	 from	 the	 late	18th	 century	American	
and	French	revolutions	to	the	upheavals	of	the	‘Arab	spring’	in	2011.25	
Locke	 asserted	 this	 by	 stating	 ‘whenever	 any	 form	 of	 government	
becomes	destructive	of	these	ends,	it	is	the	right	of	the	people	to	alter	
or	to	abolish	it,	and	to	institute	new	government’.26	The	political	power	
of	 ‘the	 people’	 is	 maintained	 and	 augmented	 only	 through	 the	
institutionalisation	 of	 their	 will	 and	 a	 constitutional	 framework	 is	
needed	because	political	conflict	can	arise	 in	all	aspects	of	a	group’s	
life. 27 	Schmitt	 viewed	 the	 constituent	 power,	 as	 ‘the	 political	 will,	
whose	 power	 or	 authority	 is	 capable	 of	 making	 the	 concrete,	
comprehensive	 decision	 over	 the	 type	 and	 form	 of	 its	 own	 political	
existence’.	And,	Sieyes	observed,	‘it	is	impossible	to	create	a	body	for	
an	end	without	giving	it	the	organisation,	forms	and	laws	it	needs	to	
fulfil	the	functions	for	which	it	has	been	established:	this	is	called	the	
body’s	constitution’.28	Sieyes	also	argues	that	a	constitution	must	build	
its	protection	ensuring	that	the	powers	delegated	are	not	used	to	harm	
the	nation	that	has	delegated	these	powers.29	

Loughlin	and	Walker	described	fully	this	paradox	of	constituent	
power	and	constitutional	form:	

																																																																				
23	S	Choudhry,	‘Globalisation	in	Search	of	Justification:	Toward	a	Theory	of	
Comparative	Constitutional	Interpretation’	Berkeley	Law	Scholarship	Repository	
(1999),	822	<http://scholarship.law.berkeley.edu/facpubs/2256>.	
24	(n	12),	3.	
25	M	Loughlin,	‘The	Concept	of	Constituent	Power’	Critical	Analysis	of	Law	Workshop,	
University	of	Toronto	(2013),	1	and	17.		
26	ibid,	3,	as	reproduced.	
27	ibid,	17.	
28	EJ	Sieyes,	‘What	is	the	Third	Estate?’	in	Loughlin	(n	13),	224.	
29	ibid,	225.		
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The	paradox	[of	constituent	power	and	constitutional	form]	
is	 the	 expression	 of	 the	 fact	 that	 constitutionalism	 is	
underpinned	 by	 two	 fundamental	 though	 antagonistic	
imperatives:	 that	 governmental	 power	 ultimately	 is	
generated	 from	the	 ‘consent	of	 the	people’,	and	that,	 to	be	
sustained	 and	 effective,	 governmental	 power	 must	 be	
divided,	 constrained	 and	 exercised	 through	 distinctive	
institutional	 forms	…	 It	 is	 only	with	 the	 emergence	 of	 the	
modern	 sense	 of	 a	 constitution	 that	 this	 tension	 between	
constituent	power	(the	power	of	‘the	people’	to	make—and	
break—the	 constituted	 authority)	 and	 constitutional	 form	
(the	framework	of	rule	erected	as	a	bargain	or	contract,	or	
evolved	in	their	absence)	becomes	more	acute.30	

I	 surmise	 that	 the	 direct	 interrelation	 between	 the	 political	 and	 the	
normative	components	of	constitutions	are	fundamental	for	asserting	
and	enforcing	the	political	vision	created	by	the	sovereign	power—‘the	
people’.	Consequently,	 the	values	of	a	national	constitution,	which	 is	
currently	delivered	through	the	nation-state	model,	should	be	taken	as	
the	necessary	starting	point	of	discussion	relating	to	policy-making	at	
supranational	 level.	 This	 is	 so	 that	 the	 outcome,	 a	 prioritisation	 of	
national	over	transnational	law-making,	becomes	a	logical	necessity.31	

Globalisation,	sovereignty	and	the	nation-state	

Traditionally,	 the	state	 is	constituted	by	 four	elements:	a	 territory,	a	
population,	a	capacity	to	enter	into	relations	with	another	state	and	an	
administrative	 structure	 (or	 government).32	All	 these	 elements	 have	
been	transformed	by	globalisation.33	Brown	argues	that	the	monopoly	
of	 these	 combined	 attributes	 of	 nation-states	 have	 been	 severely	
compromised	by	ever-growing	transnational	flows	of	capital,	people,	

																																																																				
30	J	Tully,	‘The	Imperialism	of	Modern	Constitutional	Democracy’,	Chapter	16	in	
Loughlin	and	Walker	(n	16),	317.	
31	R	Michaels,	‘Globalization	and	Law:	Law	Beyond	the	State’	in	R	Banakar	and	M	
Travers	(eds),	Law	and	Society	Theory	(Hart	2013),	13	
<http://scholarship.law.duke.edu/faculty_scholarship/2862>.	
32	MN	Shaw,	International	Law	(5th	edn,	CUP	2003),	178.	
33	(n	31),	8.	
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ideas,	 resources,	 commodities,	 violence,	 and	 political	 and	 religious	
fealty.34	

Territorial	 integrity	and	sovereignty	were	once	considered	the	
most	 important	 characteristics	 of	 a	 state,	 given	 that	 control	 over	 a	
territory	 determines	 territorial	 sovereignty.	 Globalisation	 directly	
challenges	this	concept	of	nation-state,	because	geographical	distance	
becomes	less	relevant	as	territory	becomes	less	important;	improved	
means	of	 communication	between	people	 reasserts	 identity	without	
boundaries;	 and,	 closer	 trade	 interdependence	 makes	 global	
production	chains	possible.35	As	Strange	stated,	‘the	impersonal	forces	
of	world	markets	…	are	now	more	powerful	that	the	states	to	whom	
ultimate	political	authority	over	society	and	economy	is	supposed	to	
belong	…	 the	 declining	 authority	 of	 states	 is	 reflected	 in	 a	 growing	
diffusion	of	authority	to	other	institutions	and	associations,	and	to	local	
and	 regional	bodies’.36	The	emergence	of	 international	public	power	
does	not	necessarily	render	constitutions	obsolete	or	ineffective;	but,	
if	 statehood	 is	eroding,	 constitutions	cannot	 longer	 fulfil	 its	 claim	 to	
legitimise	and	regulate	all	public	authority	operating	within	its	realm.37	

Constitutions	 were	 intrinsically	 connected	 with	 the	 idea	 of	
popular	sovereignty,	which	means	that	the	idea	of	the	constitution	is	
not	strictly	bound	to	the	concept	of	the	territorially	bound	state.38	This	
developmental	 step	of	 loosening	 the	connection	of	 sovereignty	 from	
territory	and	attaching	it	to	the	people	has	been	the	great	achievement	
of	 the	 democratic	 state	 at	 the	 end	 of	 the	 18th	 century. 39 	A	 new	
‘sovereign	regime’	has	displaced	the	traditional	concepts	of	statehood	
as	an	absolute,	indivisible,	territorially	exclusive	and	zero-sum	form	of	
public	power	(Held	1991).	Governments	have	been	reconstituted	and	
restructured	 in	 response	 to	 the	 growing	 complexity	 of	 governance	
processes	 in	a	more	 interconnected	world	 (Rosenau	1997).	Devices,	

																																																																				
34	(n	4),	44-57.	
35	(n	31),	9.	
36	(n	5),	3.	
37	(n	12),	16.	
38	UK	Preuss,	Disconnecting	Constitutions	from	Statehood:	Is	Global	Constitutionalism	a	
Viable	Concept?	(OUP	2010),	37.		
39	ibid.	
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such	as	 the	guarantee	of	 rights	and	separation	of	powers,40	together	
with	 parliamentarianism	 and	 constitutionalism,	 have	 restrained	
sovereignty,	 reducing	 the	 risk	 of	 governments	 becoming	 oppressive	
and	despotic.41	

With	 the	 inclusion	 of	 non-state	 actors	 (e.g.	 non-governmental	
organisations	(NGOs),	multinational	corporations	(MNCs))	and	greater	
focus	 on	 individual	 human	 rights,	 international	 law	 has	 affected	
internal	matters	of	sovereign	states	and	began	to	break	up	the	idea	of	
absolute	 state	 sovereignty. 42 	These	 stakeholders	 co-exist,	 partly	
overlap	and	often	compete	and	conflict	at	a	trans-border	level	in	which	
no	single	ruler	can	be	identified	and	held	responsible	for	the	quality	of	
the	social	order.43	Grimm	argues	that	the	state	shares	its	power	with	a	
number	of	non-state	actors,	most	of	them	international	organisations,	
to	whom	sovereign	rights	have	been	transferred	and	whose	activities	
escape	 the	 arrangements	 of	 national	 constitutions. 44 	This	 internal	
erosion	 puts	 at	 risk	 the	 constitutional	 capacity	 to	 establish	 and	
regulate	all	public	power	that	has	an	impact	on	the	territory	where	the	
constitution	is	in	force.45	An	example	of	this	can	be	illustrated	by	the	
trade	agreements	under	the	World	Trade	Organization	(WTO)	that	are	
considered	 global	 economic	 constitutions	 and	 charters	 of	 rights	 of	
transnational	 corporations	 (TNCs),46	which	 are	 considered	 by	 some	
scholars	to	undermine	national	constitutions.	

Non-state	actors	and	their	activities	are	directly	influencing	and	
reshaping	 the	 preferences	 of	 states	 and	 inter-state	 relations,	 which	
deny	governments	the	ability	to	possess	or	exercise	their	authority.47	
For	example,	contract	law	is	increasingly	determined	by	party	choice	
																																																																				
40	Declaration	of	the	Rights	of	Man	and	of	the	Citizen	(1789)	
<http://www.hrcr.org/docs/frenchdec.html>.	
41	(n	38),	24.	
42	(n	31),	15.	
43	AB	Murphy	as	stated	in	Preuss	(n	38),	38.	
44	(n	12),	4.	
45	ibid,	4.	
46	S	Shrybman,	‘The	World	Trade	Organisation:	A	Citizen’s	Guide’	(Canadian	Centre	
for	Policy	Alternatives	1999),	6	
<https://www.policyalternatives.ca/sites/default/files/uploads/publications/Nation
al_Office_Pubs/the_wto.pdf>.		
47	R	Woodward,	‘An	‘Ation’	not	a	‘Nation’:	The	Globalisation	of	World	Politics’,	
Chapter	17	in	J	Michie,	The	Handbook	of	Globalisation	(Edward	Elgar	2003),	311.		
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and	 commercial	 parties	 frequently	 delegate	 their	 disputes	 to	
arbitrators	 instead	 of	 state	 courts. 48 	Some	 state	 functions,	 such	 as	
security	 and	 policing,	 the	management	 of	 prisons,	 etc.,	 are	 in	 effect	
being	 privatised	 and	 outsourced	 to	 private	 enterprises.	 Most	
significantly,	 once	 all	 domestic	 avenues	 have	 been	 exhausted,	 both	
individuals	 and	 states	 can	 access	 international	 and	 regional	
mechanisms,	 offered	 by	 supranational	 institutions,	 to	 settle	 cases	
and/or	 access	 remedies	where	 the	 state	 is	 just	 another	 actor	 in	 the	
proceedings.	

The	 UN	 Charter 49 	sets	 out	 the	 fundamental	 principles	 of	
governing	relations	between	states,	which	could	be	construed	as	the	
natural	starting	point	for	the	elaboration	of	global	constitutional	norms,	
principles	 and	 rules. 50 	The	 UN	 Charter 51 	has	 institutional	
‘supranationality’	 that	 permits	 authoritative	 decisions	 without	
continuous	consent;52	supranationality,	in	this	case,	is	the	key	element	
of	a	constitutional	order	that	separates	a	constitution	from	an	ordinary	
treaty.53	

Therefore,	world	politics	can	no	longer	be	viewed	as	a	world	of	
states,	 but	 is	 instead	 a	 vibrant	 mosaic	 of	 ceaselessly	 changing	
authoritative	 actors	 that	 includes,	 but	 is	 not	 reducible	 to,	 states. 54	
There	 is	 also	 greater	 cooperation	 between	 nation-states,	 through	
formal	or	informal	agreements,	which	some	scholars	argue	may	mean	
that	 sovereignty	 is	 shared,	 putting	 an	 end	 to	 traditional	 legal	
relationships.	This	makes	the	role	of	national	constitutions	challenging,	
																																																																				
48	(n	31),	17.	
49	Article	2	of	Chapter	1:	Purposes	and	Principles	provides	for	the	three	key	
principles:	the	sovereign	equality	of	UN	members;	the	peaceful	settlement	of	
disputes;	and	the	prohibition	of	the	threat	or	the	use	of	force:	
<http://www.un.org/en/sections/un-charter/chapter-i/>.	
50	S	Zifcak,	‘Globalising	the	Rule	of	Law:	Rethinking	Values	and	Reforming	
Institutions’,	Chapter	2	in	S	Zifcak	(ed),	Globalisation	and	the	Rule	of	Law	(Routledge	
2005),	40.	
51	A	charter	has	the	character	of	a	law,	presupposing	a	hierarchical	relationship	of	
rulers	and	ruled;	it	is	a	‘grant	or	guarantee	of	rights,	franchises,	or	privileges	from	the	
sovereign	power	of	a	state	or	country’.	Webster’s	New	Collegiate	Dictionary	(Merriam-
Webster	1980),	186.		
52	MW	Doyle,	‘The	UN	Charter—A	Global	Constitution?’,	Chapter	4	in	JL	Dunoff	and	JP	
Trachtman	(n	9),	115.	
53	ibid,	131.	
54	(n	47),	312.	
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but	 not	 necessarily	 irrelevant,	 given	 that	 the	 nation-state	 is	 still	
accountable	to	the	constituent	power—the	sovereign/‘the	people’.	

Globalisation	and	the	challenges	of	the	nation-state	
paradigm	

Globalisation	is	characterised	by	four	elements:	extensity,	which	relates	
to	the	stretching	of	activities	beyond	borders	and	distances;	intensity,	
which	concerns	the	growing	magnitude	of	interconnectedness	in	these	
transactions;	velocity,	which	describes	the	speed	of	global	diffusion	of	
ideas,	goods,	information,	capital	and	people	and	impact,	which	reflects	
the	 influence	of	 the	enmeshment	between	the	global	and	the	 local.55	
Nation-state	boundaries,	between	domestic	matters	and	global	affairs,	
have	become	blurred	as	a	consequence	of	the	extensity,	intensity	and	
velocity	of	trans-border	interactions,	which	has	resulted	from	greater	
movements	 of	 capital,	 people,	 information,	 goods	 and	 services. 56	
Globalisation	has	forced	states	to	increase	the	intensity	and	frequency	
of	their	interactions	as	they	grapple	with	urgent	new	problems	arising	
from	environmental	 degradation,	 financial	 crises	 and	 instability	 and	
the	 proliferation	 of	 weapons	 of	 mass	 destruction. 57 	Bilateral	 and	
multilateral	 interactions,	 treaties,	 institutions	 and	 organisations	
arising	 from	 these	 processes	 are	 all	 providing	 the	 ‘scaffolding’	
(Brenner	1999)	that	support	states	in	the	global	arena.	

Globalisation	has	produced	‘global	disorder’	because,	inter	alia,	
the	global	system	has	not	developed	new	forms	of	political	and	social	
organisation	 going	 beyond	 the	 nation-state	 (Amin	 1998,	 2).	 This	 is	
connected	with	 one	 of	 the	 persistent	 constitutional	 problems	 of	 the	
modern	 era,	 which	 is	 that	 the	 power	 of	 capital	 and	 specifically	 of	
multinational	 corporate	 entities,	 has	 transcended	 the	 nation-state	
while	the	exercise	of	political	and	legal	power	has	remained	trapped	
within	its	confines.58	What	is	observed	today,	from	the	preparations	of	
side	agreements	to	the	General	Agreement	on	Tariffs	and	Trade	(GATT)	
all	the	way	down	to	the	regulation	of	foodstuff	in	the	European	Union	
																																																																				
55	(n	5),	15.	
56	ibid,	15.	
57	(n	47),	313.	
58	F	Macmillan,	‘The	WTO	and	the	Turbulent	Legacy	of	International	Economic	Law-
Making	in	the	Long	20th	Century’,	Chapter	8	in	J	Faundez	and	C	Tan,		International	
Economic	Law,	Globalisation	and	Developing	Countries	(Edward	Elgar	2010),	170.	
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(EU),	is	an	increase	of	transnational	regulatory	cooperation	and	of	joint	
efforts	at	 implementation.59	The	focus	lies	not	so	much	on	individual	
administrative	 acts	 but	 on	 the	 establishment	 of	 new	 regulatory	
authority60	that	takes	power	away	from	the	state	and	moves	it	towards	
the	appointed	supranational	institutions.	

The	tendencies	of	extended	private	governance	activities	and	the	
hybridisation	 of	 international	 actors	 illustrates	 that	 ‘the	 new	 legal	
order	 is	 working	 significant	 transformation	 in	 governance	
arrangements,	 both	 locally	 and	 globally,	 which	 suggests	 that	 the	
distinction	 between	 the	 public	 and	 the	 private	 realm	 is	 becoming	
increasingly	difficult	 to	 sustain’.61	World	 summits	 and	other	 (official	
and	 unofficial)	meetings	 lock	 governments	 into	 global,	 regional	 and	
multi-layered	 systems	 of	 governance	 that	 they	 barely	 monitor,	 let	
alone	 control.62	For	 example,	 the	 17	 Sustainable	Development	Goals	
(SDGs), 63 	which	 succeeded	 the	 Millennium	 Development	 Goals	
(MDGs),64	have	 effectively	 moved	 the	 goalposts	 of	 accountability	 of	
national	development	activities,	from	the	nation-state	to	the	UN.	

The	state,	 through	 its	government,	has	 the	power	 to	 lay	down	
binding	rules,	as	laws,	and	does	not	require	the	specific	consent	of	the	
governed	to	enforce	these	laws.65	However,	greater	delegation	of	law-
																																																																				
59	A	Somek,	‘Administration	without	Sovereignty’	University	of	Iowa	Legal	Studies	
Research	Paper,	College	of	Law,	No.	09-04	(2009)	
<http://ssrn.com/abstract=1333282>.	
60	ibid,	6.	
61	R	Nickel,	‘Private	and	Public	Autonomy	Revisited:	Habermas’	Concept	of	Co-
originality	in	Times	of	Globalisation	and	the	Militant	Security	State’,	Chapter	8	in	
Loughlin	and	Walker	(n	16),	165.	
62	D	Held	et	al.,	‘Globalisation’	(1999)	5(4)	Global	Governance	483,	488.	
63	On	25	September	2015,	countries	adopted	a	set	of	goals	to	end	poverty,	protect	the	
planet	and	ensure	prosperity	for	all	as	part	of	a	new	sustainable	development	agenda.	
Each	goal	has	specific	targets	to	be	achieved	over	the	next	15	years.	The	website	
clearly	states:	‘For	the	goals	to	be	reached,	everyone	needs	to	do	their	part:	
governments,	the	private	sector,	civil	society	and	people	like	you.’	The	UN	Sustainable	
Development	Goals	(SDGs)	
<http://www.un.org/sustainabledevelopment/sustainable-development-goals/>.		
64	At	the	Millennium	Summit	in	September	2000,	the	largest	gathering	of	world	
leaders	in	history	adopted	the	UN	Millennium	Declaration,	committing	their	nations	
to	a	new	global	partnership	to	reduce	extreme	poverty	and	setting	out	a	series	of	
time-bound	targets,	with	a	deadline	of	2015.	The	UN	Millennium	Development	Goals	
(MDGs)	<http://www.unmillenniumproject.org/goals/>.		
65	(n	31),	12.	
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making	powers	to	supranational	institutions	(e.g.	global:	International	
Monetary	 Fund	 (IMF),	 WTO;	 UN/regional:	 EU,	 European	 Court	 of	
Justice	 (ECJ))	 is	 taking	 place,	 which	 limits	 the	 state’s	 absolute	
discretion	 on	 law-making. 66 	Power	 in	 governing	 the	 international	
economy	is	likely	to	remain	in	the	hands	of	the	wealthy	nations	and	the	
supranational	bodies	 that	 they	control	and	 fund,	 like	 the	 IMF	or	 the	
World	 Bank. 67 	In	 addition,	 states	 must	 comply	 with	 certain	
international	 standards	 (e.g.	 international	 human	 rights	 laws;	
international	 humanitarian	 laws;	 Roman	 statute,	 etc.),	which	means	
states	 can	 no	 longer	 treat	 their	 citizens	 as	 they	 see	 fit. 68 	Further	
collective	responsibilities	 lay	 in	 the	realm	of	cyberwar,	 international	
and	 ecological	 terrorism,	 and	 transnational	 organised	 crime,	 which	
cannot	be	satisfactorily	dealt	with	by	traditional	military	means	within	
a	national	framework.69	

Non-state	 organisations	 have	 thrived	 partly	 because	 of	 the	
emergence	of	global	issues	that	states	and	their	various	collaborative	
institutions	have	proved	ill-suited	or	unwilling	to	deal	with.70	Various	
international	and	regional	tribunals	have	been	created,	many	in	the	last	
few	 decades,	 including	 the	 International	 Court	 of	 Justice	 (ICJ),	 the	
International	Tribunal	 for	 the	Law	of	 the	 Sea	 (ITLOS),	 the	ECJ71	and	
more.72	The	WTO	 is	 one	 of	 the	most	 significant	 actors	 in	 the	 global	
economy	and	has	become	emblematic	in	its	efforts	to	establish	a	global	
system	of	international	trade.73	Through	the	Dispute	Settlement	Body	
and	 Appellate	 Body	 (WTO-DSB),	 the	 WTO	 exercises	 compulsory	
jurisdiction	that	is	not	contingent	upon	the	consent	of	the	parties.74	

																																																																				
66	ibid,	12.	
67	P	Hirst	and	G	Thompson,	‘The	Future	of	Globalization’	37(3)	Cooperation	and	
Conflict	247,	251-2.	
68	(n	62).	
69	ibid,	489.	
70	(n	47),	315.	
71	BZ	Tamanaha,	On	the	Rule	of	Law:	History,	Politics,	Theory	(CUP	2004),	127-8.		
72	For	an	overview	of	these	tribunals	see	P	Sands	et	al.,	Manual	on	International	
Courts	and	Tribunals	(Butterworths	1999).	
73	J	Faundez	and	C	Tan,	International	Economic	Law,	Globalisation	and	Developing	
Countries	(Edward	Elgar	2010),	5.		
74	(n	71),	Chapters	10	and	11.	
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The	politics	of	globalisation	and	the	challenges	to		
constitutions	and	nation-states	

Despite	the	efforts	to	reduce	its	capability	and	expanse,	so	far	there	has	
been	no	appetite	to	answer	what	role	states	will	play	in	world	politics	
and	for	the	formulation	of	new	methodologies	capable	to	successfully	
supersede	 them.	 Nation-states	 remain	 significant	 actors	 and	 a	
successful	 structure	 for	 organising	 the	 political	 space75	but,	 by	 and	
large,	 they	 have	 lost	 their	 structural	 superiority	 over	 the	 social	 and	
political	world.76	Hirst	 and	Thompson	gave	 a	word	of	 caution:	 ‘if	 all	
states,	 including	the	most	powerful,	were	to	cease	to	be	the	primary	
political	 actors	 across	 borders	 being	displaced	by	 companies,	NGOs,	
regional	 governments,	 networks,	 international	 agencies,	 etc.;	 one	
could	 anticipate	 a	 severe	 anti-globalisation	 ‘backlash’,	 as	 nationally	
rooted	publics	experience	a	loss	of	the	benefits	of	domestic	governance	
and	increased	exposure	to	international	pressures’.	Most	importantly,	
a	 global	 market	 system,	 where	 international	 competitive	 pressures	
and	 market	 forces	 subsume	 national	 economies,	 and	 in	 which	
transnational	agencies	and	networks	reduce	states	to	the	equivalent	of	
local	authorities,	would	be	vulnerable	to	multiple	political	and	social	
threats	 that	 had	 no	 means	 to	 counteract	 international	 terrorism,	
commercial	piracy	and	crime.77	

Unfortunately,	blatant	self-interest,	hypocrisy	and	power-based	
actions	 in	 the	 international	 arena	 have	 generated	 mistrust	 in	 the	
international	regime,	giving	rise	to	the	belief	that	the	global	system	is	
a	tool	that	perpetuates	the	advantages	held	by	the	West	over	the	rest	
of	the	world.78	The	US,	for	example,	has	conveniently	hidden	behind	its	
own	constitution	to	protect	their	national	interest	in	clear	violation	of	
the	 general	 principles	 of	 international	 law. 79 	Moreover,	 the	 USA	
disregarded	 the	decision	of	 the	 ICJ80	following	a	complaint	 lodged	 in	

																																																																				
75	(n	47),	313.	
76	(n	38),	38.	
77	(n	67),	249.	
78	(n	71),	136.	
79	See	D	Weissbrodt,	‘Globalisation	of	Constitutional	Law	and	Civil	Rights’		(1993)	43	J	
Legal	Educ	261,	268,	the	example	of	United	States	v	Alvarez-Machain	(1992)	112	SCt	
2188.		
80	ibid,	130.	
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the	 1980s	 by	 Nicaragua 81 	challenging	 the	 legality	 of	 US	 military	
actions.82 	Although	 the	 US	 considers	 itself	 bound	 by	 clauses	 in	 the	
International	Covenant	on	Civil	and	Political	Rights	 (ICCPR),83	which	
prohibits	‘cruel,	inhuman	or	degrading	treatment	or	punishment’,	it	is	
only	to	the	extent	that	the	clause	is	congruent	with	the	far	narrower	
prohibition	 in	 the	 8th	 Amendment	 against	 ‘cruel	 and	 unusual	
punishment’	 as	 asserted	 in	Stanford	 v	Kentucky	 492	US	361	 (1989).	
Another	example	is	the	various	controversial	US	actions	on	the	war	on	
terror,	in	cases	of	extraordinary	rendition	of	suspected	terrorists	and	
the	commission	of	human	rights	abuses	against	terrorist	suspects	by	
US	agents	at	sites	outside	of	the	US.84	All	of	these	actions	undermine	
the	 moral	 and/or	 political	 decisions	 made	 by	 the	 global	 system	 on	
behalf	of	its	member	states.	

Where	 self-interest	 becomes	 exceedingly	 dangerous	 for	 the	
world’s	 population	 is	 regarding	 global	 environmental	 issues,	 like	
climate	change	and	environmental	degradation,	which	have	become	a	
serious	 threat	 to	 humanity,	 biodiversity,	 habitats,	 flora	 and	 fauna	
worldwide.	 Dealing	 with	 these	 increasingly	 important	 problems	
requires	the	consensus	of	the	global	community	of	states	in	order	to	
agree	 effective	 global	 responses.	 As	 stated	 in	 the	 Paris	 Agreement:	
‘climate	 change	 represents	 an	 urgent	 and	 potentially	 irreversible	
threat	to	human	societies	and	the	planet	and	thus	requires	the	widest	
possible	 cooperation	 by	 all	 countries,	 and	 their	 participation	 in	 an	

																																																																				
81	Case	concerning	the	military	and	paramilitary	activities	in	and	against	Nicaragua	
(Nicaragua	v	United	States	of	America)	(Merits)	Judgment	of	27	June	1986		
	<http://www.icj-cij.org/docket/?sum=367&p1=3&p2=3&case=70&p3=5>.		
82	By	twelve	votes	to	three,	the	Court	decided that	the	United	States	of	America,	by	
certain	attacks	on	Nicaraguan	territory	in	1983-1984,	namely	attacks	on	Puerto	
Sandino	on	13	September	and	14	October	1983,	an	attack	on	Corinto	on	10	October	
1983;	an	attack	on	Potosi	Naval	Base	on	4/5	January	1984,	an	attack	on	San	Juan	del	
Sur	on	7	March	1984;	attacks	on	patrol	boats	at	Puerto	Sandino	on	28	and	30	March	
1984;	and	an	attack	on	San	Juan	del	Norte	on	9	April	1984;	and	further	by	those	acts	
of	intervention	referred	to	in	subparagraph	(3)	hereof	which	involve	the	use	of	force,	
has	acted,	against	the	Republic	of	Nicaragua,	in	breach	of	its	obligation	under	
customary	international	law	not	to	use	force	against	another	state:		
<http://www.icj-cij.org/docket/?sum=367&p1=3&p2=3&case=70&p3=5>.		
83	In	September	1992,	the	US	joined	114	other	nations	as	a	party	to	the	ICCPR:	K	Ash,	
‘US	Reservations	to	the	International	Covenant	on	Civil	and	Political	Rights:	
Credibility	Maximization	and	Global	Influence’	(2005)	3	Nw	J	Intl	Hum	Rts	1.	
84	(n	9),	17.	
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effective	 and	 appropriate	 international	 response,	 with	 a	 view	 to	
accelerating	the	reduction	of	global	greenhouse	gas	emissions’.85	

Carefully	considered	global	governance	measures	would	enable	
market	 stability	 and	 would	 protect	 citizens	 against	 unacceptable	
insecurity	 and	 risk,	 which	 would	 help	 to	 prevent	 a	 major	 backlash	
against	globalisation	from	a	range	of	disenchanted	stakeholders.86	

	

Conclusions	
Globalisation	 has	 brought	 a	 great	 deal	 of	 benefits	 in	 terms	 of	
technology	 transfer,	 global	 interdependences	 and	 skill-sharing.	 And	
yet,	 economic	 inequalities	 have	 also	 exacerbated	 alongside	 political	
disenfranchisement.	 In	 2016,	 Oxfam	 reported	 that	 the	 world’s	 62	
richest	billionaires	were	as	wealthy	as	half	 the	world’s	population.87	
These	 economic	 actors	 hold	 immense	 unaccountable	 power	 and	
control	 over	 the	 basic	 livelihoods	 of	 a	 vast	 number	 of	 people.88	The	
current	rise	of	right	wing	nationalism	and	other	populist	movements	
are	evident	and	could	help	to	explain	the	political	disengagement	and	
political	marginalisation	that	has	occurred	resulting	from	the	 lack	of	
foresight	created	by	the	political	gap	between	local	and	the	global.	

In	 today’s	 world,	 only	 when	 national	 constitutional	 law	 and	
international	 law	 are	 seen	 together,	 will	 we	 be	 able	 to	 obtain	 a	
complete	picture	of	the	legal	conditions	for	political	rule	in	a	country.89	
In	this	context,	national	governments	must	now	reconsider	their	roles	

																																																																				
85	Framework	Convention	on	Climate	Change	2015	(Paris	Agreement	under	the	
United	Nations	Framework	Convention	on	Climate	Change)	
<https://unfccc.int/resource/docs/2015/cop21/eng/l09r01.pdf>.		
86	(n	67),	250.	
87	L	Elliott,	‘Richest	62	people	as	wealthy	as	half	of	world’s	population,	says	Oxfam’	
The	Guardian	(18	January	2016)	
<http://www.theguardian.com/business/2016/jan/18/richest-62-billionaires-
wealthy-half-world-population-combined>.	
88	B	de	Sousa	Santos,	‘Beyond	Neoliberal	Governance:	The	World	Social	Forum	as	
Subaltern	Cosmopolitan	Politics	and	Legality’	in	B	de	Sousa	Santos	and	CA	Rodriguez-
Garavitorom	(eds),	Law	and	Globalisation	from	Below	(CUP	2005),	41.		
89	(n	12),	16.	
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and	functions	in	order	to	respond	to	rapid	growing	demands	and	seek	
to	work	together	for	the	global	good.90	

The	 growth	 of	 transnational	 interactions	 should	 have	 brought	
about	international	benefits	as	well	as	international	stewardship,	both	
of	which	would	 reinforce	 the	need	 for	 global	political	 rules	 that	 are	
equally	applicable	to	all	states.	For	that	reason,	more	political	thinking	
and	debate	is	required	to	shape	our	shared	global	values	in	order	to	
give	 birth	 to	 new	 (political	 and	 social)	 identities	 and	 suitable	
institutions	that	appropriately	respond	to	globalisation.	There	should	
also	 be	 renewed	 enthusiasm	 and	 more	 research	 into	 the	 political	
alternatives	 available	 that	 could	 seriously	 contest	 the	 prevailing	
inequalities	in	international	relations.	

It	 can	 be	 argued	 that	 the	 extreme	 discontent	 against	
globalisation	lies	in	the	fact	that	most	people	have	not	benefited	from	
the	 current	 global	 neoliberal	 economic	 model	 and	 are	 mistakenly	
blaming	 globalisation	 itself.	 Proponents	 of	 neoliberal	 globalisation	
have	failed	to	consider	that	economic	changes	should	be	carried	out	on	
a	 country’s	 own	 terms	 (e.g.	 China91),	 taking	 into	 consideration	 their	
domestic	 contexts	 and	 the	 creation	 of	 safety	 nets	 to	 protect	 their	
population. 92 	Neoliberal	 economic	 globalisation	 forcefully	 imposes	
market	 rules	 under	which	 current	 global	 economics	 operate,	 which	
greatly	 benefits	 the	 top	 1%93 	but	 creates	 huge	 inequalities	 for	 the	
majority	 of	 the	 global	 population.	 The	 neoliberal	 economic	
globalisation	 model	 should	 be	 abandoned	 in	 favour	 of	 a	 more	
sustainable	model	 that	benefits	 all.	Most	 importantly,	 people,	 as	 the	
constituent	power,	 should	have	a	greater	stake	 in	 their	own	society,	
whether	 domestically	 or	 globally,	which	 can	 only	 happen	 through	 a	
more	 inclusive	 global	 vision.	 Otherwise,	 the	 fragile	 global	 political	
interconnection	will	 fragment	even	 further,	which	 can	be	 illustrated	

																																																																				
90	(n	62),	495.	
91	J	Hickel,	‘A	Short	History	of	Neoliberalism	(and	How	We	Can	Fix	It)’	(9	April	2012)	
<http://www.newleftproject.org/index.php/site/article_comments/a_short_history_
of_neoliberalism_and_how_we_can_fix_it>.		
92	DM	Kotz,	‘Globalisation	and	Neoliberalism’	(2002)	12(2)	Rethinking	Marxism	64	
<http://people.umass.edu/dmkotz/Glob_and_NL_02.pdf>.	
93	J	Treanor,	‘Half	of	world's	wealth	now	in	hands	of	1%	of	population	–	report’	The	
Guardian	(13	October	2015)	
<https://www.theguardian.com/money/2015/oct/13/half-world-wealth-in-hands-
population-inequality-report>.	
	



Birkbeck	Law	Review	Volume	6(1)	

	128	

inter	alia	by	the	breaking	up	of	institutions	(see,	e.g.	Brexit;94	the	recent	
upsurge	of	nationalism95	e.g.	France;	the	rise	in	populism	e.g.	Donald	
Trump;96	among	others).	

Constitutions	 establish	 a	 political	 vision	 and	 a	 system	 that	
provides	 an	 institutional	 space	 in	 which	 the	 affairs	 of	 a	 multitude	
become	 the	 matter	 of	 collective	 deliberation	 and	 action.97 	And	 yet,	
global	constitutionalisation	has	remained	somewhat	stagnant	due	 to	
the	 fact	 that	 powerful	 developed	 economies	 are	more	 interested	 in	
facilitating	 the	 smooth	 transfer	 of	 (natural	 and	 financial)	 resources	
into	 their	 own	 economies,	 either	 directly	 or	 through	 their	
multinational	 corporations.	 Furthermore,	 traditional	 powerful	
economies	have	for	decades	strategically	positioned	themselves	at	the	
centre	 of	 supranational	 institutions	 in	 order	 to	 ensure	 that	 their	
interests	 are	 preserved	within	 the	 new	world	 order.	 Less	 powerful	
economies	have	had	limited	influence	in	the	creation	and	operation	of	
the	 supranational	 legal	 and	 political	 system.	 Moreover,	 when	 less	
powerful	 economies	 have	 developed	 and	 the	 hegemonic	 control	 of	
powerful	nation-states	has	been	challenged	this	has	been	traditionally	
met	 with	 the	 imposition	 of	 economic	 sanctions,	 trade	 conditions,	
isolation,	 direct	 interference	 in	 national	 affairs,	 regime	 change	 and	
other	compliance	mechanisms.	There	will	never	be	any	trust	between	
nation-states	 and	 global	 stakeholders	 at	 the	 foundations	 of	
international	relations	if	this	remains	the	status	quo.	

A	 global	 constitution	 is	 needed	 as	 a	 more	 suitable	 and	
sustainable	political	proposition	that	is	able	to	respond	to	our	political	
ideals	 in	 our	 role	 as	 global	 citizens,	which	 could	 then	 bring	 greater	
accountability	and	responsibility	 to	 this	 imbalanced	world.	 I	 suggest	
that	wide-ranging	discussions	on	the	role	of	constitutions	at	a	global	
level	will	‘test	the	waters’	as	to	the	transnational	nature	of	the	law	and	

																																																																				
94	L	Elliott,	‘Brexit	is	a	rejection	of	globalisation’	The	Guardian	(26	June	2016)	
<https://www.theguardian.com/business/2016/jun/26/brexit-is-the-rejection-of-
globalisation>.		
95	‘Rise	of	nationalism	one	of	world’s	real	dangers,	says	Minister’	(14	November	
2016)	<http://www.ambafrance-uk.org/Rise-of-nationalism-one-of-real-dangers-
for-world-today-Minister>.		
96	A	Taub,	‘Trump’s	victory	and	the	rise	of	white	populism’	The	New	York	Times	(9	
November	2016)	<http://www.nytimes.com/2016/11/10/world/americas/trump-
white-populism-europe-united-states.html?_r=0>.		
97	(n	38),	43.	
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supranational	 law-making,	 which	 would	 hopefully	 bring	 additional	
arguments	that	advocate	for	a	global	constitution.	Public	international	
law	has	focused	too	much	on	the	mechanics	of	law,	i.e.	sources	of	law,	
procedures	 and	 institutions	 of	 inter-state	 diplomacy—instead	 of	
thinking	forward	on	the	broader	role	of	the	law	in	this	new	world	of	
political,	 social	 and	 economic	 globalisation.	 Whether	 through	
international	constitutionalism,98	by	way	of	constitutionalisation,99	or	
by	 means	 of	 global	 administrative	 law, 100 	there	 seems	 to	 be	 a	
consensus	 among	 scholars	 on	 the	 need	 for	 a	 comprehensive	 global	
framework	 that	 regulates	 the	 new	 global	 order,	 especially	 now	 that	
power	 has	 moved	 beyond	 national	 governments	 into	 the	 realm	 of	
international	and	transnational	spheres.	

It	makes	more	sense	 to	speak	about	 the	 transformation	of	 the	
state	power	than	the	end	of	the	state;	but,	instead	of	a	transformation,	
as	suggested	by	Held	et	al.,	I	would	propose	an	evolution	of	the	state,	
which	 genuinely	 reflects	 this	 new	 international	 political	 and	 legal	
landscape.	 This	 would	 mean	 repositioning	 political	 equality,	 social	
justice	and	 liberty	at	 the	heart	of	 a	 coherent	global	political	project,	
which	 is	 strong	 enough	 for	 a	world	where	 power	 is	 exercised	 on	 a	
transnational	 scale. 101 	Global	 political	 theories	 that	 are	 capable	 of	
reflecting	and	interpreting	the	challenges	posed	by	globalisation,	and	

																																																																				
98	What	is	international	constitutionalism	remains	disputed;	the	debate	has	produced	
a	great	number	of	different	‘constitutionalisms’,	ranging	from	emphases	on	human	
rights	and	judicial	review	in	international	institutions	to	broader	calls	for	a	
legalisation	of	post-national	politics	and	visions	of	a	global	order	subject	to	an	
identifiable	document.	N	Walker,	‘Taking	Constitutionalism	beyond	the	State’,	in	
Dobner	and	Loughlin	(n	12),	251-2.	
99	Constitutionalisation	stands	as	an	expression	of	a	set	of	processes	that	are	now	
having	a	significant	impact	on	decision	making	at	all	levels	of	government	–	local,	
regional,	national,	transnational	and	international.	It	involves	the	attempt	to	subject	
all	governmental	action	within	a	designated	field	to	the	structures,	processes,	
principles	and	values	of	a	‘constitution’	(n	21),	47.	
100	Global	Administrative	Law	(GAL)	starts	from	the	insight	that	much	of	global	
governance	can	be	understood	in	administrative	terms,	as	global	administration	that	
operates	in	a	‘global	administrative	space’	in	which	the	boundaries	between	the	
domestic	and	international	spheres	have	largely	broken	down.	N	Krishch,	‘Global	
Administrative	Law	and	the	Constitutional	Ambition’	in	Dobner	and	Loughlin	(n	12),	
255.	
101	(n	62),	496.	
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the	 acceptance	 that	 world	 politics	 is	 nowadays	more	 complex	 than	
state-centred	politics	remain	in	their	infancy.102	

It	is	obvious	that,	so	far,	there	have	been	winners	and	losers	of	
globalisation	and	serious	tensions	are	arising	from	the	disconnection	
between	international	policies,	 its	 institutions	and	peoples.	Powerful	
countries	should	no	longer	be	allowed	to	hide	behind	‘national	interest’	
to	attain	their	own	geopolitical	goals;	to	unsustainably	exploit	natural	
resources;	to	rationalise	territorial	expansionism;	or	to	justify	lack	of	
action.	 Globalisation	 presents	 new	 opportunities	 to	 improve	 policy	
effectiveness	and	to	tackle	international	problems	that	require	global	
and	 local	 interventions,	 such	 as:	 the	 prevention	 of	 conflict	 and	war,	
poverty,	 climate	change	and	environmental	protection.	 International	
peace	 and	 security	 could	 only	 be	 maintained	 efficiently	 by	 the	
establishment	of	an	international	community	whose	main	organ	is	an	
international	 court	 endowed	 with	 compulsory	 jurisdiction. 103	
Collective	 action	 requires	 institutional	 devices	 that	 compel	 the	
subordination	of	single	states	under	a	collective	will	to	be	effective.104	

Undoubtedly,	 globalisation,	 through	 its	 different	 conduits,	 has	
transformed	the	world	and	could	potentially	be	a	source	of	good	for	all.	
However,	 the	 prevailing	 imbalanced	 power	 dynamics	 in	 the	 world	
order	should	be	redressed	by	the	adoption	of	a	credible	legally	binding	
constitution	 that	 protects	 the	 equality	 of	 all	 the	 states. 105 	Equality	
before	international	law	of	all	member	states	of	the	family	of	nations	is	
an	 invariable	quality	derived	 from	 their	 international	personality.106	
Therefore,	 nations	 should	 be	 able	 to	 influence	 the	 supranational	
framework,	so	that	their	collective	visions	and	aspirations	are	reflected	
within	 these	 global	 governance	 structures.	 Most	 importantly,	 those	
structures	should	be	responsive	to	the	collective	needs	of	all	states,	so	
that	the	level	of	ownership,	credibility	and	legitimacy	makes	this	new	
set	of	international	relations	successful.	

																																																																				
102	(n	47),	216.	
103	H	Kelsen,	‘The	Principle	of	Sovereign	Equality	of	States	as	a	Basis	for	International	
Organisation’	(1944)	53	YLJ	207,	214.		
104	UK	Preuss,	‘Equality	of	States:	Its	Meaning	in	a	Constitutionalised	Global	Order’	
(2008)	9	Chic	J	Intl	L	17,	30.		
105	Lassar	Openheim,	1	International	Law:	A	Treatise	(H	Lauterpacht,	ed)	S	115	(6th	
edn,	Longman	1947),	238.		
106	ibid.	
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Constitutions	 establish	 a	 political	 vision,	 which	 provides	 a	
legitimate	 institutional	 space	 in	 which	 the	 affairs	 of	 a	 multitude	
become	 the	 matter	 of	 collective	 deliberation	 and	 action. 107 	In	 a	
globalised	 world,	 all	 nations	 must	 face	 the	 challenge	 of	 bringing	
humanity	 together	 to	resolve	 the	problems	that	affect	us	all;	putting	
aside	their	differences	and	national	interests.	One	can	only	hope	that	
the	signature	and	ratification	of	a	document	that	could	take	the	form	of	
a	global	constitution	could	signal	a	new	chapter	in	global	politics	where	
the	collective	interests	of	humankind	take	precedent	over	the	interests	
of	individual	nation-states.	

	

																																																																				
107	(n	38),	43.	
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Talking	about	Resistance		
and	Revolutionary	Legality	
RICARDO	MIRANDA*	

This	 article	 sets	 up	 and	 defends	 an	 ontological	 theory	 of	
resistance,	 which	 has	 its	 origins	 in	 the	 dialogue	 I	 carry	 out	
between	some	works	of	Peter	Fitzpatrick	and	Oscar	Correas.	
To	lay	down	such	a	theory,	it	is	important	to	acknowledge	the	
apparently	 oxymoronic	 concept	 of	 revolutionary	 legality	 in	
order	to	grasp	the	ontological	problem	of	law	in	a	centripetal	
and	 dynamic	 manner,	 where	 law,	 as	 a	 form	 of	 power	 that	
subdues,	generates	the	conditions	of	its	own	transgression.	

	

	

Introduction	
That	it	is	the	measure	of	strength	to	what	extent		
we	can	admit	to	ourselves	without	perishing,		

the	merely	apparent	character,	the	necessity	of	lies.1	

	

Our	modern	world	is	but	an	aporetic	world.	Aporia,	however,	must	be	
understood	here	not	only	in	its	classical	Greek	sense	but	also	beyond	it,	
namely,	 that	 a-poria	 implies	 the	 idea	 of	 no	 road,	 but	 this	 shall	 not	
import	the	idea	of	failure	or	impasse.	On	the	contrary,	from	a	critical	
standpoint	the	aporetic	means	‘no	already	assured	passage’2	as	long	as	

																																																																				
*	LLB,	School	of	Law,	National	Autonomous	University	of	Mexico	(UNAM);	LLM,	
School	of	Law,	UNAM.	I	would	like	to	thank	to	Peter	Fitzpatrick	and	Armando	Bravo	
for	their	very	kind	and	invaluable	comments	and	suggestions	in	the	preparation	of	
this	article.	All	failures	that	persist	in	the	work	are	entirely	mine.	Email:	
mirandam.jricardo@gmail.com.	
1	Friedrich	Nietzsche,	The	Will	to	Power	(Vintage	1968)	15.	
2	Peter	Fitzpatrick,	‘Foucault’s	Other	Law’,	in	Ben	Golder	(ed.),	Re-reading	Foucault:	
On	Law,	Power	and	Rights	(Routledge	2013)	41.	
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such	an	idea	involves	a	generative	appreciation	of	the	aporia	itself.3	In	
this	sense,	allow	me	to	quote	Derrida	to	reflect	the	aporetic	condition	
of	modernity:		

No	one	here	doubts	it,	some	aplomb	…	is	what	is	needed	…	
to	advance	quietly	some	reports	of	panopticon	collapse	…	on	
the	status	of	the	States	in	the	world,	on	the	new	world	order	
or	 disorder,	 and	 also	 to	 afford,	 even	 denying	 it,	 the	
geopolitical	prescription	or	counter-prescription.	All	of	this	
intimating	 that	 the	geopolitical	discourse	 is	paralyzed	 in	a	
sort	 of	 widespread	 impasse	 or	 aporia:	 nothing	 works	 and	
everything	may	happen.4	

Resistance	and	law	need	somehow	to	be	placed	in	the	aporetic	relation	
between	 such	 enduring	 determination—‘nothing	 works’—and	 such	
infinite	 responsiveness—‘everything	 may	 happen’. 5 	Thus,	 law	 may	
reveal	itself	‘not	only	as	a	dutiful	child	but	also	as	a	child	with	oedipal	
inclinations,	one	whose	ultimately	uncontainable	being	opposes,	even	
disposes	 of,	 its	 imperious	 parent’. 6 	This	 article	 will	 attempt	 to	
accomplish	this	parricide.		

In	a	more	schematic	manner,	I	will	draw	attention	in	this	article	
to	the	imperial	conception	of	power	and	resistance.	The	scheme	of	the	
work	 is	 the	 following:	 firstly,	 I	 attempt	 to	 expose	 a	 resistance	
conception	beyond	the	imperial,	a	conception	that	reveals	the	priority	
of	resistance	over	power	(heading	I).	Then,	once	it	has	been	stated	that	
‘resistance	comes	 first’	a	new	problem	emerges:	 if	 resistance	 is	ever	
one	step	ahead,	how	can	we	know	if	this	description	does	not	make	the	
very	idea	of	resistance	superfluous?7	Or,	in	other	words,	how	does	its	
political	 significance	 not	 fade	 away?	 (heading	 II).	 The	 two	 previous	
headings	 take	 us	 to	 advance	 a	 distinction	 between	 ontological	
																																																																				
3	ibid	
4	Jacques	Derrida,	‘Que	faire	de	la	question	“Que	faire?”’,	in	René	Major	(ed.),	Derrida	pour	
les	temps	à	venir	(Stock	2007)	17.	Translation	and	emphasis	are	mine.		
5	Here	I	am	rephrasing	Derrida’s	words,	‘nothing	works’	and	‘everything	may	
happen’,	in	Fitzpatrick’s	terms,	‘determination’	and	‘responsiveness’,	respectively.	
On	the	concepts	of	determination	and	responsiveness,	see	Peter	Fitzpatrick,	
Modernism	and	the	Grounds	of	Law	(CUP	2001)	101-102.	
6	Peter	Fitzpatrick,	‘Latin	Roots:	Imperialism	and	the	Formation	of	Modern	Law’,	in	
Law	as	Resistance:	Modernism,	Imperialism,	Legalism	(Routledge	2008)	276.	
7	This	question	is	important	since	if	we	conform	with	the	mere	idea	that	‘resistance	
comes	first’,	without	going	further,	we	can	fall	into	‘hyperlucid	passivity’,	see	
heading	III,	below.	
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resistance	and	political	 resistance	and	 in	so	doing	 to	attempt	seeing	
how	the	former	can	interact	with	the	latter	(heading	III).	Finally,	I	will	
try	to	link	all	these	considerations	with	regard	to	law,	bringing	to	mind	
the	parallelism	I	 find	between	the	Latin	American	and	the	European	
legal	 critiques	 by	 means	 of	 Oscar	 Correas	 and	 Peter	 Fitzpatrick	
(heading	IV).		

	

I.	A	resistance	conception	beyond	the	imperial	
One	of	the	so-called	‘masterpieces’	of	El	Museo	Nacional	del	Prado	in	
Madrid	is	Carlos	V	at	the	Battle	of	Mühlberg	by	Titian.8	According	to	the	
description	of	‘El	Prado’	this	portrait:	

Commemorat[es]	 the	 victory	 of	 imperial	 troops	 over	 the	
Protestants	 at	 Mühlberg.	 The	 apparently	 straightforward	
composition	 hides	 a	 complex	 symbolism	 that	 portrays	
Carlos	 as	 both	 a	 Christian	 knight	 and	 heir	 to	 the	 imperial	
tradition	 of	 Rome.	 For	 example,	 the	 lance	 he	 holds	 in	 his	
right	 hand	 symbolizes	 the	 power	 of	 the	 Caesars,	 but	 it	
simultaneously	alludes	to	Saint	George’s	weapon,	and	to	the	
one	carried	by	Longinus	during	the	Passion	of	Christ.9		

Putting	 aside	 the	 symbiosis	 between	 western	 politics	 and	 religion	
delineated	in	the	previous	depiction,	which	still	endures	in	the	form	of	
secular	theology,10	in	this	depiction	of	Carlos	V’s	portrait	there	are	two	
things	that	reveal	modern	imperialism	as	terminal.	Firstly,	we	find	the	
way	modern	imperialism	conceives	power	as	something	that	one	‘has’,	
as	something	that	can	 ‘be	contained	 in	a	single	centre	or	 locus’.11	The	
second,	 which	 is	 a	 direct	 result	 of	 the	 first,	 is	 modern	 imperialism’s	
arrogance	 in	 thinking	 that	 a	 victory	 is	 a	 stable	 event,	 that	 is	 to	 say,	
something	that,	once	occurred,	sets	the	balance	of	power	in	a	way	that	

																																																																				
8	Obra,	Emperor	Carlos	V	on	Horseback	(Museo	del	Prado)	
<https://www.museodelprado.es/>	accessed	Aug	2017.	
9	ibid	(n	8)	
10	Peter	Fitzpatrick,	‘“What	are	Gods	to	Us	Now?”:	Secular	Theology	and	the	
Modernity	of	Law’,	in	Law	as	Resistance:	Modernism,	Imperialism,	Legalism	
(Routledge	2008).	
11	Ben	Golder	and	Peter	Fitzpatrick,	Foucault’s	Law	(Routledge	2009)	73.	
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allows	us	to	easily	recognise	and	separate	between	the	victorious	and	
the	 defeated,	 thereby	minimising	 the	 resistance.	 In	 Titian’s	 piece	 the	
power	is	embodied	in	the	person	of	Carlos	V,	who	tries	to	present	himself	
as	‘powerful’	as	his	predecessor’s	Roman	emperors.		

Titian’s	 piece	 is	 then	 a	 classic	 representation	 of	 the	 imperial	
conception	of	power.12	According	to	such	conception	all	resistance	is	
conveniently	poor.13	And,	as	Fitzpatrick	remarks,	‘[t]he	very	etymology	
is	 compliant:	 re—“back”	 and	 sistere—“to	 stand”,	 hence	 resistere,	 to	
stand	back,	 to	withstand’.14	Indeed,	 it	 is	not	coincidence	 that	coming	
from	an	imperial	language,	Latin,	resistance	be	nothing	but	poor.15	It	is	
convenient	to	imperial	purposes	so	be	it.	In	this	sense,	for	an	imperial	
account,	 resistance	 solely	 ‘tends	 to	 affirm	 the	 integrity	 of	 what	 is	
resisted	 …	 it	 elevates	 what	 is	 resisted	 [imperialism]	 whilst	 itself	
becoming	diminished	and	parasitic.	So	…	the	monumental	solidity	of	
what	is	resisted	confronts	a	resistance	rendered	as	local	or	quotidian,	
reactive	 or	 dependent,	 interstitial	 or	 evanescent’. 16 	If	 power	 has	 a	
centre,	as	the	imperium	claims,	it	is	quite	normal	that	this	centre	can	be	
embodied	 or	 retained	 by	 someone	 or	 something	 and	 resistance	
remains	external	to	this	centre.		

The	 colonisation	 of	 the	 Americas	 helped	 to	 consolidate	 these	
imperial	conceptions	of	power	and	resistance,	which	are	still	present	
today.	Accordingly	 to	Foucault,	 nowadays	 these	 conceptions	may	be	
termed	 as	 ‘juridico-discursive’.17	From	 ‘the	 juridico-discursive	 view,	
power	is	understood	either	as	a	commodity	that	some	political	actors	
																																																																				
12	Of	course,	there	are	many	other	instances,	thus	it	is	not	fortuity	that	I	have	chosen	
Carlos	V	as	my	initial	figure	here.	My	interest	in	Titian’s	piece	is	for	two	reasons.	
Firstly,	it	was	during	the	rule	of	Carlos	V	that	Spain	‘assured’	its	colonisation	
enterprise	over	the	so-called	Indies,	including	Mexico.	Secondly,	as	said	before,	it	is	
presented	as	a	masterpiece,	by	the	European	history	of	art,	in	the	Spanish	museum	
of	El	Prado.	Would	it	be	a	masterpiece	from	the	Indian	or	subaltern	standpoint?	
13	Peter	Fitzpatrick,	Law	as	Resistance:	Modernism,	Imperialism,	Legalism	(Routledge	
2008)	11.	
14	ibid		
15	When	I	say,	following	Fitzpatrick,	that	resistance	is	‘conveniently	poor’—according	
to	the	imperial	conception	of	power,	of	course—I	mean	that	this	pleases	precisely	
the	imperial	conception	of	power	because	resistance,	from	such	conception,	is	
always	depending	on	power.	Nonetheless,	as	we	shall	see,	power,	on	the	contrary,	is	
depending	on	resistance.		
16	ibid	
17	Michel	Foucault,	History	of	Sexuality,	Volume	I:	An	Introduction	(Pantheon	1978)	82.	
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can	 determinately	 secure,	 alienate,	 or	 exercise	 to	 the	 detriment	 of	
others,	 or	 as	 a	 superstructural	 effect	 of	 relations	 of	 economic	
production’.18	These	approaches	try	to	respond	to	the	questions:	‘what	
is	 power?’,	 ‘where	 does	 it	 come	 from?’	 and	 here	 is	 their	
misapprehension	 of	 power	 since	 they	 do	 not	 see	 it	 in	 relation.	 The	
question	 that	 allows	 us	 to	 understand	 better	 the	 problem	 of	 power	
relations	 is	 ‘how	 is	 it	 practised?’.19	I	 shall	 say	 something	 about	 this	
theme	 in	 the	next	heading	meanwhile	 I	will	 try	 to	 set	 the	basis	of	 a	
resistance	conception	beyond	the	imperial.	

Where	can	we	say	that	there	‘is’	resistance	in	Carlos	V’s	portrait?	
No	representation	of	‘defeated’	enemies	is	shown.	Actually,	there	is	no	
sign	of	battle.	Thus,	the	defeated	are	not	even	set	as	defeated;	the	piece	
tries	 to	 keep	 them	 invisible,	 in	 a	word,	 resistance	 is	 presented	 in	 a	
position	of	exteriority.	However,	although	it	might	seem	paradoxical,	
resistance—even	in	this	piece—remains	primary	to	power.	What	is	the	
piece	 about?	 As	 explained	 in	 the	 Prado’s	 description,	 it	 is	 about	
‘commemorating	the	victory	of	imperial	troops	over’.20	Thus	in	the	end	
it	is	about	a	‘victory’,	and,	more	importantly	still,	a	victory	‘over’.	It	is	
precisely	in	this	commemorating,	then,	that	resistance	is	invoked.	But	
since	resistance	is	rendered	as	invisible	and	hence	located	in	any	place,	
this	invocation	condenses	resistance	as	a	spectral	figure:	power	now	
has	let	‘itself	be	inhabited	in	its	inside,	[it	is	now]	haunted	by	a	foreign	
guest’.21	In	this	turn,	resistance	may	also	be—in	fact,	needs	to	in	order	
to	be	resistance—more	than	diminished,	parasitic,	dependent	and	so	
on.	 This	 conception,	 beyond	 the	 imperial,	 ‘not	 only	 prevents,	 say,	
power	or	a	power	overwhelming	it	but	is	also	integral	to	that	power.	
Resistance	 …	 is	 not,	 or	 not	 just,	 parasitic	 on	 power.	 Rather,	 power	
depends	on	resistance’.22		

Now	how	can	we	understand	that	power	depends	on	resistance?	
First	of	all,	as	was	suggested,	we	need	to	ask	the	interesting	question	
regarding	power,	that	is,	to	ask	for	the	‘how’	of	power	instead	of	the	

																																																																				
18	Golder	and	Fitzpatrick	(n	11)	73.	
19	Gilles	Deleuze,	Foucault	(Bloomsbury	Academic	2014)	71.	
20	Fitzpatrick	(n	6).	Emphasis	added.	
21	Derrida,	Specters	of	Marx:	The	State	of	the	Debt,	the	Work	of	Mourning	and	the	New	
International	(Routledge	1994)	3.	
22	Fitzpatrick	(n	13)	12.	
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‘what’	 of	 it. 23 	This	 leads	 us	 to	 abandon,	 as	 Foucault	 argues,	 the	
repressive	 hypothesis	 and	 to	 see	 power	 in	 its	 creative	 modality. 24	
Following	 Nietzsche,	 for	 Foucault,	 power	 functions	 as	 ‘the	 moving	
substrate	of	 force	 relations’25	such	understanding	of	power	allows	a	
whole	 new	 ground	 of	 emancipatory	 possibilities	 as	 power	 has	 no	
‘central	point	…	a	unique	source	of	sovereignty	from	which	secondary	
and	descendant	forms	would	emanate’26	but	is	altogether	immanent	to	
the	 social	 field.	 Thus	 Santos	 is	 right	 to	 some	 extent	when	 he	 reads	
Foucault’s	account	of	disciplinary	power	as	one	that	disappears	power:	
‘[i]f	 power	 is	 everywhere,	 it	 is	 nowhere’.27	But	 he	misses	 the	 point	
when	he	says	that	this	way	of	not	exercising	power	‘from	the	top	down	
nor	 from	a	 center	 to	 a	periphery’28	is	 an	 account	where	 ‘there	 is	no	
strategic	 framework	 for	 emancipation	 [and	 therefore	 ...]	 Foucault	 is	
forced	to	think	of	resistance	to	power	outside	his	overall	conception	of	
power	and	power	relations,	as	a	kind	of	ad	hoc	afterthought’.29	In	fact,	
rather	 the	 opposite	 conclusion,	 as	 stated	 above,	 follows	 from	
Foucauldian	 power’s	 dispersion:	 the	 emancipatory	 strategies	 are	
indeed	possible:	

[T]here	is	a	plurality	of	resistances,	each	of	them	a	special	case:	
resistances	 that	 are	 possible,	 necessary,	 improbable;	 others	
that	are	spontaneous,	savage,	solitary,	concerted,	rampant,	or	
violent;	still	others	that	are	quick	to	compromise,	interested,	or	
sacrificial;	by	definition,	they	can	only	exist	in	the	strategic	field	
of	power	relations.	But	this	does	not	mean	that	they	are	only	a	
reaction	 or	 rebound,	 forming	 with	 respect	 to	 the	 basic	
domination	 an	 underside	 that	 is	 in	 the	 end	 always	 passive,	
doomed	to	perpetual	defeat.30		

																																																																				
23	Michel	Foucault,	‘Society	Must	Be	Defended’	in	Lectures	at	the	Collège	de	France,	
1975-76,	Mauro	Bertani	and	Alessandro	Fontana	(eds)	(Picador	2003)	24.	See	also	
Deleuze	(n	19)	60.	
24	Foucault	(n	17)	chapter	1.	
25	ibid	93.	
26	ibid	
27	Boaventura	de	Sousa	Santos,	Towards	a	New	Common	Sense	Law,	Science	and	
Politics	in	the	Paradigmatic	Transition	(Routledge	1995)	52,	406.	
28	ibid	405	
29	ibid	406.	For	further	analysis	of	Santos’s	critique	of	Foucault,	see	(n17)	chapter	1.		
30	Foucault	(n	17)	96.	
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Now,	if	power	does	not	have	a	centre,	if	it	is	‘the	moving	substrate	of	
force	relations’,	we	may	only	comprehend	power	in	and	as	relation.	It	
is	in	the	sense	that	we	must	understand	the	‘omnipresence	of	power’:31	
power	is	everywhere,	however,	not	in	a	consolidated	manner	but	in	a	
constant	 relational	 flux	 where	 it	 is	 ‘negotiated	 and	 renegotiated,	
produced	 and	 reproduced’32 	in	 every	 relational	 point.	 This	 is	 what	
eludes	 Santos	 and	 many	 other	 critics	 of	 Foucault’s	 work.	 Foucault	
indeed	leaves	no	doubt	of	his	power’s	conception:	

Power	 is	everywhere;	not	because	 it	embraces	everything,	
but	because	it	comes	from	everywhere.	And	‘Power,’	insofar	
as	it	is	permanent,	repetitious,	inert,	and	self-reproducing,	is	
simply	 the	 over-all	 effect	 that	 emerges	 from	 all	 these	
mobilities,	the	concatenation	that	rests	on	each	of	them	and	
seeks	in	turn	to	arrest	their	movement.33	

Following	from	this,	we	may	understand	now	what	the	thesis	‘power	
depends	on	resistance’	means.	If	power	is	seen	in	and	as	relation,	as	
emerging	from	the	moving	substrate	of	force	relations	that	conform	the	
social	 field	we	can	perceive	that	 ‘[p]ower’s	condition	of	possibility’34	
are	 these	 very	 force	 relations	 immanent	 to	 society.	 And	 these	 force	
relations	are	nothing	but	different	means	of	resistance.	In	this	sense,	
we	may	 think	 of	 power	 as	 having	 no	 real	 existence,	 all	 we	 have	 is	
resistance:	

[I]f	there	was	no	resistance,	there	would	be	no	power	relations.	
Because	it	would	simply	be	a	matter	of	obedience.	You	have	to	
use	power	relations	to	refer	to	the	situation	where	you're	not	
doing	what	you	want.	So	resistance	comes	first,	and	resistance	
remains	superior	to	the	forces	of	the	process;	power	relations	
are	obliged	to	change	with	the	resistance.35	

Thus,	 as	 with	 power,	 the	 interesting	 question	 concerning	
resistance	is	not	‘what	is	resistance?’	or	‘where	does	it	from?’	but	‘how	
it	is	exercised?’.	I	shall	return	to	this	problematic	in	the	third	heading	

																																																																				
31	ibid	93.	
32	Golder	and	Fitzpatrick	(n	11)	73.	
33	Foucault	(n	17)	93.	The	quotation	marks	are	original;	the	italics	are	mine.	
34	ibid	
35	Michel	Foucault,	‘Sex,	Power	and	the	Politics	of	Identity’,	in	Ethics.	Subjectivity	and	
Truth:	The	Essential	Works	of	Michel	Foucault,	1954-1985,	Volume	I,	Paul	Rabinow	
(ed.)	(The	New	Press	1997)	167.	
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of	this	paper	but	before	it	I	would	like	to	try	to	be	clearer	about	the	idea	
that	 power	 does	 not	 exist	 since	 it	 is	 of	 great	 importance	 for	 such	 a	
problematic.		

II.	The	power	does	not	exist:	Grasping	the	outside	

For	Foucault,	then,	power	is	always	in	relation.	What	is	more	power	is	
‘something	 that	 functions	only	when	 it	 is	part	of	 a	 chain.	 It	 is	never	
localized	here	or	there,	it	is	never	in	the	hands	of	some,	and	it	is	never	
appropriated	 in	 the	 way	 that	 wealth	 or	 a	 commodity	 can	 be	
appropriated.	 Power	 functions’.36	The	 imperial	 conception	 of	 power	
where	power	is	seen	as	having	a	centre	perceives	power	as	being	all-
encompassing	in	order	to	homogenise	a	certain	state	of	force	relations	
and	reproduce	it	as	the	same.	This	imperial	conception	tries	‘to	cut’	the	
chain	of	power	relations,	it	attempts	‘to	arrest	their	movement’.37	And	
in	so	doing	tries	to	keep	resistance	in	an	external	position	regarding	
power.		

	 Thus,	 such	 arrest	 of	 movement	 implies	 at	 the	 same	 time	 a	
reproducibility	and	a	contraction	of	time	that	makes	a	fold	between	the	
past	and	the	present	that	is,	for	instance,	the	function	of	the	founding	
myths,	which	present	the	power	of	then	as	being	the	same	as	the	power	
of	now.	 Nonetheless,	 every	 single	 repetition	 has	 in	 it	 the	manner	 of	
becoming	something	more.	Thus,	even	in	a	 ‘perfect’	domination,	 in	a	
never-ceasing	repetition	of	the	‘same’	states	of	power	relations,	given	
the	 circulation	 of	 it,	 there	 is	 always	 something	 new,	 something	 that	
escapes	exact	reproducibility.	In	this	sense,	if	we	understand	power	in	
its	 imperial	 vein	 as	 an	 all-encompassing	 reproducibility	 of	 certain	
states	 of	 force	 relations,	 i.e.	 those	 states	 that	 allows	 a	 specific	
domination—such	 as	 Spanish	 colonisation	 of	 the	 Americas	 or	
contemporary	 global	 capitalism,	 for	 instance—power	 does	 not	 even	
exist	 since	 no	 state	 of	 force	 relations	 is	 reproducible	 as	 exactly	 the	

																																																																				
36	Foucault	(n	23)	29.	If	we	remember	this	is	quite	different	from	the	perspective	that	
sees	power	as	a	commodity	or	as	a	superstructural	effect	of	relations	of	economic	
production	where	power	is	not	observed	in	relation	but	in	a	substantial	manner.	See	
(n	23)	5.	
37	(n	17)	93.	
	



Ricardo	Miranda	

	141	

same	but	solely	in	an	ideal	or	abstract	way.38	All	states	of	power	are,	by	
definition,	non-reproducible	as	such:	power	is	always	‘produced	from	
one	moment	to	the	next,	at	every	point,	or	rather	in	every	relation	from	
one	point	to	another’.39		

	 It	 is	 impossible	 to	reproduce	as	 the	same	any	state	of	power	
since	 states	 are	 always	 unsteady;	 force	 relations	 are	 continuously	
‘unbalanced,	heterogeneous,	unstable,	and	tense’.40	To	understand	that	
power	does	not	exist	as	such	or	that,	at	least,	it	‘can	never	be	ultimately	
secured’41	is	what	allows	Foucault	to	say	that	‘[w]here	there	is	power,	
there	is	resistance,	and	yet,	or	rather	consequently,	this	resistance	is	
never	in	a	position	of	exteriority	in	relation	to	power’.42	Therefore,	as	
was	 said	 before,	 ‘the	 final	 word	 on	 power	 is	 that	 resistance	 comes	
first’.43		

	 As	I	have	suggested,	if	power	does	not	exist	as	such	all	we	have	
is	resistance.	Thus	the	‘points	of	resistance	are	present	everywhere	in	
the	 power	 network’. 44 	Power	 is	 secondary,	 and	 may	 even	 be	
unnecessary,	for	resistance:	‘power	formations	ultimately	derive	their	
very	 content,	 their	 very	 being,	 from	 the	 impelling	 movement	 of	
resistance’.45	This	of	 course	does	not	mean	 that	one	does	not	 in	 fact	
behave	before	power	as	if	it	were	not	all-encompassing.	In	fact,	most	of	
the	 time	 we	 think	 of	 and	 behave	 before	 power	 as	 if	 it	 were	
unsurpassable	 but	 the	 only	 thing	 that	 this	 shows	 is	 that	 the	 subject	
‘becomes	the	principle	of	his	own	subjection’.46	Here	it	is	important	to	
see	this	Foucauldian	idea	of	one’s	own	subjection	beyond	the	critic’s	
classic	 view,	 namely,	 in	 passive	 nihilistic	 terms.	 As	 Golder	 and	
Fitzpatrick	argue:	 	 	 	 	 	

Foucault’s	notion	of	subjectivity	was	always	somewhat	more	
nuanced	 than	 such	 a	 view	 would	 allow	 …	 there	 must	

																																																																				
38	We	can	see	this	since	the	very	invention	of	modernity:	one	of	the	telling	instances	is	
the	so-called	‘New	Spain’.	
39	Foucault	(n	17)	93.	
40	ibid	
41	Golder	and	Fitzpatrick	(n	11)	74.	
42	Foucault	(n	17)	95.	
43	Deleuze	(n	19)	74.	Emphasis	original.	
44	Foucault	(n	17)	95.	
45	Golder	and	Fitzpatrick	(n	11)	75.	
46	Michel	Foucault,	Discipline	and	Punish:	The	Birth	of	the	Prison	(Vintage	1995)	203.	
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necessarily	be	some	part	of	the	subject	able	to	stand	apart,	
as	it	were,	and	to	integrate	and	bring	to	bear	upon	itself	in	
some	 way	 the	 diverse	 demands	 of	 disciplinary	 power	 …	
Without	 something	 more,	 without	 the	 subject’s	 ability	 to	
orient	 and	 respond	 to	 the	demands	of	disciplinary	power,	
the	 result	 would	 be	 an	 irredeemably	 fractured	 modern	
subject	not	fit	for	disciplinary	purposes.47		

Moreover	if	power	depends	on	resistance	or,	more	accurately,	resistances,	
if	the	latter	are	generative	of	power	it	is	because	‘freedom	may	well	appear	
as	 the	 condition	 for	 the	 exercise	 of	 power	 (at	 the	 same	 time	 its	
precondition,	since	freedom	must	exist	for	power	to	be	exerted,	and	also	
its	 permanent	 support,	 since	 without	 the	 possibility	 of	 recalcitrance	
power	would	be	equivalent	to	a	physical	determination)’.48	Even	in	the	
most	humiliating	and	cynical	ways	of	exercising	power—such	as	that	of	
the	conquerors	of	the	Americas—there	is	always	something	that	resists,	
there	is	always	some	space	for	freedom.		

	 Now	 if	 all	 that	 we	 have	 is	 resistance,	 and	 power	 may	 be	
considered	as	irrelevant	or,	at	least,	as	terminal;	if	‘points	of	resistance	
are	 present	 everywhere’	 how	 does	 this	 idea	 not	 render	 resistance	
superfluous?	Well,	 reversing	 resistance’s	 order	of	priority	 regarding	
power	 is	 interesting	 as	 this	 scheme	 changes	 entirely	 the	manner	 in	
which	we	approach	the	possible	emancipatory	potential	of	a	particular	
social	phenomenon.	That	 is	 to	 say,	 only	 in	 this	 sort	 of	 ontology	 is	 it	
possible	the	transgression	in	order	to	undermine	a	certain	regime	of	
power	 from	 within.	 Just	 from	 a	 world	 of	 resistances,	 transgression	
seems	possible	and	even	necessary;	in	a	world	where	power	is	seen	as	
unsurpassable	 transgression	 is	 not	 possible	 at	 all.	 It	 is	 from	 this	
grasping	 the	 outside	 that	we	may	 find	 a	way	 out	 to	 ‘the	 impasse	…	
where	power	itself	places	us’.49	I	shall	now	in	the	next	heading	expand	
the	answer	to	this	question	further.	

	

																																																																				
47	Golder	and	Fitzpatrick	(n	11)	42-43,	note	35.		
48	Michel	Foucault,	‘The	Subject	and	Power’,	in	Michel	Foucault:	Beyond	Structuralism	
and	Hermeneutics,	Hubert	L	Dreyfus	and	Paul	Rabinow	(eds),	(University	of	Chicago	
Press	1983)	221.		
49	Deleuze	(n	19)	79.		
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III.	From	ontological	resistance	to	political	resistance:		
A	difficult	becoming		

Until	 now	 I	 have	 been	 talking	 of	 resistance	 in	 a	 general	 manner.	
Nonetheless,	 it	may	be	useful	 to	 advance	 a	distinction.	A	distinction	
that	allow	us	to	keep	following	the	traces	of	this	ontology	of	resistances	
and	 in	 so	doing	 try	 to	 see	how	 it	may	become	 transgression,	how	 it	
becomes	political	resistance.	In	this	sense,	this	distinction	will	attempt	
also	 to	 enlarge	 my	 answer	 regarding	 the	 problem	 of	 whether	
resistance	is	rendered	superfluous.		

	 It	 is	 an	 important	 delineation	 to	 acknowledge	 resistance’s	
priority	over	power,	especially	if	resistance,	like	power,	is	not	merely	
reactive	but	rather	active.	Yet,	we	cannot	be	content	with	the	fact	that	
there	is	always	something	that	resists.	This	is	precisely	the	ontological	
resistance.	But	we	cannot	equate	it	to	political	resistance.	If	we	do	so	
we	would	 fall	 into	what	 Santos	 criticises	 of	 Foucault:	 in	 ‘hyperlucid	
passivity’. 50 	Michel	 Foucault	 is	 to	 some	 extent	 ambiguous	 when	 he	
considers	 resistance,	 ambiguous	 in	 the	 sense	 that	 his	 notion	 of	
resistance	 is	 always	 oscillating	 between	 ontological	 resistance	 and	
political	 resistance.	 I	 shall	 say	 from	now	 that	 I	 have	no	 intention	 of	
‘correcting’	Foucault	as	he	has	this	distinction	in	mind;	however,	I	think	
that	many	of	his	critics	do	not.		

	 The	distinction	can	be	made	without	major	problem	and	it	has	
a	 twofold	 purpose.	 First,	 it	 recognises	 that	 ontological	 resistance	 is	
necessary	 for	 political	 resistance	 as	 the	 former	 is	 the	 condition	 of	
possibility	of	the	latter.	It	is	precisely	in	this	sense,	as	Fitzpatrick	claims	
following	 Foucault	 and	 Deleuze,	 that	 resistance	 is	 ‘(also)	 an	
unconfineable	[sic]	“power	of	life”’.51	This	is	crucial	here	since	it	reveals	
that	resistance	can	be	more	than	backing	up	to	power.52	Secondly,	the	
distinction	 helps	 us	 to	 discard	 the	 ‘hyperlucid	 passivity’	 or	 ‘passive	
nihilism’	critiques.	It	is	clear	for	Foucault	that	it	is	not	enough	to	stay	
here;	we	must	go	further	and	turn	this	pure	vitalism,	this	ontological	
resistance,	 into	political	 resistance.	Yet	answering	such	a	problem	is	
not	easy.		

																																																																				
50	Santos	(n	27)	406.	
51	Fitzpatrick	(n	2)	43.	The	quotation	marks	are	original	and	come	from	Deleuze	(n	19)	77.		
52	See	the	discussion	about	the	etymology	of	the	word	at	the	beginning	of	this	chapter.		
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	 Despite	not	being	an	easy	problem,	Foucault—extravagant	as	it	
might	seem—indeed	advanced	an	answer:	such	a	transformation	may	
be	achieved	by	way	of	(a)	fiction.	This	is	a	simple	but	radical	manner	of	
inverting	 the	 relation	between	 the	 epistemological	 and	 the	political,	
between	 truth	 and	 power,	 in	 the	 western	 capitalist	 society.	 This	
inversion	goes	against	two	ideas:	a)	it	is	right	to	‘take’	power—to	create	
forms	of	hegemony—if	such	forms	are	grounded	in	truth;	b)	because	
of	this,	politics	cannot	be	a	popular	issue.	Thus,	western	society	sees	
the	 link	 between	 power	 and	 truth	 as	 a	 necessary	 one	 and,	 as	 a	
consequence	of	such	link,	power	is	not	of	interest	to	all,	it	corresponds	
just	for	the	ones	who	‘know’	the	truth.	

It	is	important	to	highlight	that	Foucault	is	not	going	against	such	
ideas	because	they	are	wrong	or	false	but	because	they	have	the	power	
of	saying	what	is	right	and	what	is	wrong.	Thus,	it	is	not	a	question	of	
truth	but	of	power,	it	is	not	a	question	of	knowledge	but	of	politics.	It	is	
then	an	issue	of	conflict.	Thereby,	 for	Foucault,	relying	on	Nietzsche,	
history	is	an	endless	conflict	of	forces:	

[O]nly	a	single	drama	is	ever	staged	in	this	 ‘non-place’,	the	
endlessly	repeated	play	of	dominations.	The	domination	of	
certain	men	over	others	leads	to	the	differentiation	of	values;	
class	 domination	 generates	 the	 idea	 of	 liberty;	 and	 the	
forceful	 appropriation	 of	 things	 necessary	 to	 survival	 and	
the	imposition	of	a	duration	not	intrinsic	to	them	account	for	
the	origin	of	logic.53	

In	this	sense	war	never	submits	itself	to	law	or	politics.	The	latter	
are	 but	 the	 same	 war	 by	 other	 means.	 Thus,	 given	 this	 new	 war’s	
configuration	 and	 the	 de-centralisation	 of	 power	 identified	 in	
preceding	headings	it	is	possible	to	take	the	step	to	political	resistance:	

The	 nature	 of	 these	 rules	 allows	 violence	 to	 be	 inflicted	 on	
violence	and	the	resurgence	of	new	forces	that	are	sufficiently	
strong	 to	 dominate	 those	 in	 power.	 Rules	 are	 empty	 in	
themselves,	violent	and	unfinalized;	they	are	impersonal	and	
can	be	bent	to	any	purpose.	The	successes	of	history	belong	to	
those	who	are	capable	of	seizing	these	rules,	to	replace	those	
who	had	used	 them,	 to	disguise	 themselves	so	as	 to	pervert	

																																																																				
53	Michel	Foucault,	‘Nietzsche,	Genealogy,	History’,	in	Language,	Counter-Memory,	
Practice:	Selected	Essays	and	Interviews,	Donald	F	Bouchard	(ed.),	(Cornell	University	
Press	1977)	150.	Emphasis	original.	
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them,	 invert	 their	meaning,	 and	 redirect	 them	against	 those	
who	 had	 initially	 imposed	 them;	 controlling	 this	 complex	
mechanism,	 they	will	make	 it	 function	so	as	to	overcome	the	
rulers	through	their	own	rules.54	

Therefore,	what	is	at	stake	here	is	not	a	matter	of	who	is	right	or	
wrong,	who	has	the	truth	on	his	side,	in	order	to	impose	a	particular	
way	of	exercising	power	but	rather	it	is	a	matter	of	who	can	exercise	
power	 in	order	to	create	truth.	Therefore,	 it	 is	possible	to	 invert	 the	
second	idea,	that	is	to	say,	the	struggle	for	the	political	power	does	not	
exclusively	belong	to	a	specific	social	class,	thus,	the	masses	are	also	
involved	in	the	struggle	for	the	exercise	of	power:	

Official	 knowledge	 has	 always	 represented	 the	 political	
power	 as	 the	 centre	 of	 a	 struggle	 within	 a	 social	 class	
(dynastic	disputes	in	the	aristocracy,	parliamentary	conflicts	
in	 the	 bourgeoisie);	 or	 even	 as	 the	 centre	 of	 a	 struggle	
between	 the	 aristocracy	 and	 the	 bourgeoisie.	 And	 as	 for	
popular	movements,	they	have	been	presented	as	produced	
by	hunger,	as	if	the	masses	could	dream	of	eating	well	but	
not	of	exercising	power.55	

In	sum,	‘[t]here	is	a	battle	“for	truth”,	or	at	least	“around	truth”	…	
it’s	not	a	matter	of	a	battle	“on	behalf”	of	the	truth,	but	of	a	battle	about	
the	status	of	truth	and	the	economic	and	political	role	it	plays’.56	And	it	
is	precisely	here	where	the	fiction	enters	since	by	truth	Foucault	did	
not	 mean	 ‘the	 ensemble	 of	 truths	 which	 are	 to	 be	 discovered	 and	
accepted’,	but	rather	‘the	ensemble	of	rules	according	to	which	the	true	
and	the	false	are	separated	and	specific	effects	of	power	attached	to	the	
true’.57	Where	does	such	ensemble	of	rules	for	separating	the	true	and	
the	false	come	from?	It	comes	from	fiction	or	illusion	as:	

Truth	 is	 [a]	movable	 host	 of	metaphors,	metonymies,	 and	
anthropomorphisms:	 in	 short,	 a	 sum	 of	 human	 relations	
which	 have	 been	 poetically	 and	 rhetorically	 intensified,	

																																																																				
54	ibid	151.	Emphasis	added.		
55	Michel	Foucault,	‘Más	allá	del	bien	y	del	mal’,	in	Microfísica	del	poder,	Julia	Varela	
and	Fernando	Álvarez-Uría	(eds),	(La	Piqueta	1979)	32.	Translation	is	mine.		
56	Michel	Foucault,	‘Truth	and	Power’,	in	Power/Knowledge:	Selected	Interviews	and	
Other	Writings,	1972-1977,	Colin	Gordon	(ed.),	(Pantheon	1980)	132.	Emphasis	
original.	
57	ibid.	Emphasis	original.	
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transferred,	 and	embellished	…	Truths	are	 illusions	which	
we	have	forgotten	are	illusions.58		

Yet	this	Nietzschean	attitude	to	truth	should	not	be	understood	
in	terms	of	removing	truth	but	of	‘forgetting’	its	origins.	Some	nuance,	
however,	 shall	 be	 introduced	 here.	 This	 forgetting	 is	 a	 positive	
constituting	 force:	 it	 is	 indeed	 ‘by	means	 of	…	 unconsciousness	 and	
forgetfulness	 [that	man]	arrives	at	his	 sense	of	 truth’.59	A	 truth	 then	
whose	 condition	 of	 possibility	 is	 fiction—what	 is	 ever	 beyond?	
Forgetting	 then	 becomes	 constructing.	 In	 this	 sense	 man	 is	 but	 ‘an	
artistically	 creating	 subject’ 60 	of	 truth.	 And	 it	 is	 precisely	 in	 such	
manner	that	the	Foucauldian	‘battle	for	truth’—and	its	‘specific	effects	
of	power’—finds	its	proper	place.	

	

IV.	Revolutionary	legality	

Where	 does	 the	 legality	 of	 law	 comes	 from?61	According	 to	 Correas	
there	is	no	answer	to	this	question	in	modern	legal	theory.	And	there	
is	 no	 answer	 because	 it	 ‘has	 made	 elision	 about	 the	 question	 of	
legality’.62	Namely,	legal	theory	does	not	ask	what	is,	or	what	it	means,	
the	legal	or	juridical.	Theory	can	only	determine	what	law	is	not:	

Everything	 happens	 as	 if,	 to	 understand	 what	 is	 law,	 or	
legality,	 all	we	have	 to	 know	 is	what	 law	 is	 not.	 And	 then	
some	 different	 normativity	 from	 the	 dominant	 normative	
system,	such	as	moral	…	is	theorized.	That	way,	everything	
that	is	not	the	bourgeois	order	is	outside,	as	the	other,	of	law.	

																																																																				
58	Friedrich	Nietzsche,	‘On	Truth	and	Lies	in	a	Nonmoral	Sense’,	in	Philosophy	and	
Truth:	Selections	from	Nietzsche’s	Notebooks	of	the	Early	1870s,	Daniel	Breazeale	
(ed.),	(Prometheus	1979)	891.	Emphasis	added.		
59	ibid	
60	ibid	893.	Emphasis	original.	
61	In	what	follows	I	summarise	Correas	and	Fitzpatrick’s	conceptions	of	law.	For	a	
discussion	in	greater	detail,	see	Ricardo	Miranda,	‘Si	el	derecho	fuera	un	mito’,	in	La	
crítica	del	derecho	desde	América	Latina,	Napoleón	Conde	y	Víctor	Romero	(eds),	
(Editorial	Horizontes	2016)	103-133.	
62	Oscar	Correas,	‘…	Y	la	Norma	Fundante	se	Hizo	Ficción’,	in	Crítica	Jurídica.	Revista	
Latinoamericana	de	Política,	Filosofía	y	Derecho	(2001)	18,	89.	Translation	is	mine.	
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But,	we	should	note,	it	has	not	said	what	law	is;	only	it	has	
been	theorized	what	the	bourgeois	order	is	not.63	

Thus,	 one	may	 argue	 that	 legality	 depends	 on	 non-legalities.	
Consequently,	what	is	acknowledged	as	legal	is	the	result	of	‘a	game	
of	hegemonies	between	legal	systems’,64	all	we	have	are	‘hegemonic	
and	dominated	systems’65	and	since	‘hegemony	is	lost	and	won	every	
day’66	and	‘the	ground	norm	is	a	fiction’67	it	is	up	to	the	dominated,	to	
those	considered	non-legal	to	make	this	fiction	the	new	Grundnorm;	
the	new	 truth.	 In	 this	 sense,	Bentham	was	 right	when	he	 said	 that	
fictions	 poisoned	 and	 rotted	 law.68	He	 indeed	was	 right	 since	 such	
contamination	 went	 so	 far	 that	 now	 we	 may	 say	 that	 ‘[t]here	 is	
something	decayed	or	rotten	in	law,	which	condemns	it	or	ruins	it	in	
advance’.69	But	this,	as	Fitzpatrick	argues,	is	not	to	seek	or	evoke	law’s	
dissolution	or	nihilism—were	this	the	case	law	would	have	become	
extinct	 long	 before	 Bentham’s	 time—rather,	 it	 is	 to	 accept,	 as	 said	
before,	the	aporetic	character	of	our	modern	condition	and	law.	It	is	
to	 accept	 that	 law’s	 ‘position’	 is	 ever	 unresolved;	 to	 evoke	 law’s	
rottenness	is	therefore	‘to	place’	law	‘in-between	fiction	and	truth’.70		

In	this	sense,	law	is	the	way	in	which	a	potential	hegemony	attempts	
to	make	its	fiction	become	truth	since,	by	means	of	law,	society	pretends	
that	there	is	someone	legitimised	to	establish	the	legal	system.71	And	it	is	
just	because	 law	depends	on	 ‘beyond-law	sustenance’72	that	all	 legality	
may	become	revolutionary	or	self-resistant:	

																																																																				
63	ibid	90.	Emphasis	original.	
64	ibid	92.	
65	ibid	
66	ibid	
67	ibid	93.	
68	Peter	Fitzpatrick,	‘“In	the	Exigency	of	His	Longing”:	Freud’s	Discovery	of	Law	and	
Fiction	in	Totem	and	Taboo’,	in	New	Formations:	A	Journal	of	Culture/Theory/Politics	
(1997)	32,	144.	
69	Jacques	Derrida,	‘Force	of	Law:	“The	Mystical	Foundation	of	Authority”’,	in	
Deconstruction	and	the	Possibility	of	Justice,	Drucilla	Cornell	et	al.	(eds),	(Routledge	
1992)	39.	
70	Fitzpatrick	(n	68)	143.		
71	Correas	(n	62)	93.	See	as	well	Derrida	(n	69).	
72	(n	62)	95.		
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The	 very	 formulation	 of	 the	 law,	 its	 delimited	 content,	 is	
provoked	 and	 instituted	 by	 what	 is	 ‘other’	 to	 it,	 by	 what	
continually,	transgressively	‘attempt[s]	to	attract	the	law	to	
itself’,	ever	challenging	law’s	determinacy.	On	the	other	side	
as	it	were,	so	as	to	accommodate	its	‘exteriority	as	law’,	law	
has	 to	 be	 responsive	 to	 alterity,	 has	 to	 be	 receptively	
formative.	 Caught	 between	 determinacy	 and	 alterity,	 law	
becomes	self-resistant.73	

Hence	whoever	considers	himself	 legitimate	 for	creating	some	
order	through	law	has	to	appeal	to	the	indeterminacy	‘of	the	terms	of	
legal	control’,74	‘to	convince	of	the	rightness’75	of	such	order.	Law	then	
has	 a	 ‘radical	 political	 nature’76	thus	 it	 is	 always	 an	 open	 ‘space	 for	
political	struggle’77	as	‘[r]ules	are	empty	in	themselves’.78	Thereby	law	
has	 a	 ‘polyvalent	 vacuity’. 79 	And	 it	 is	 precisely	 such	 vacuity,	
paradoxically	as	it	may	seem,	that	makes	all	domination	through	law	
vulnerable	 and	 reveals	 a	 door	 for	 political	 resistance.	 This	 is	 what	
allows	us	to	lead	 ‘right	up	to	the	edge	of	the	abyss	(the	limits	of	 law	
itself)’	and	to	be	able	to	‘envision	the	next	step’.80	

	 Yet	it	is	important	to	keep	in	mind	that	law	is	not	the	final	result	
of	class	struggle,81	we	must	not	think	of	political	power	as	it	was	not	
necessary	to	keep	struggling	for	preserve	it	once	taken,82	since	nobody	
wins	without	conditions	there	is	never	a	clear	winner	or	loser.	Put	it	
simply,	resistance	is	a	spectre	of	law,	namely,	the	former	is	something	

																																																																				
73	Fitzpatrick	(n	13)	xiv.	All	emphasis	and	interventions	are	original.	
74	Peter	Fitzpatrick,	‘La	construcción	del	sujeto	jurídico	en	las	genealogías	de	Michel	
Foucault’,	in	Crítica	Jurídica.	Revista	Latinoamericana	de	Política,	Filosofía	y	Derecho	
(1988)	9,	34.	
75	Correas	(n	62)	93.	
76	Oscar	Correas,	‘Kelsen	y	las	dificultades	del	marxismo’,	Crítica	Jurídica.	Revista	
Latinoamericana	de	Política,	Filosofía	y	Derecho	(1987)	5,	61.		
77	ibid	
78	Foucault	(n	53)	151.		
79	Golder	and	Fitzpatrick	(n	11)	83.		
80	Ruth	Buchanan,	‘Writing	Resistance	into	International	Law’,	in	International	
Community	Law	Review	(2008)	10,	7	<http://dx.doi.org/10.2139/ssrn.1457203>.		
81	Oscar	Correas,	Kelsen	y	los	marxistas	(Ediciones	Coyoacán/Universidad	Autónoma	
de	Oaxaca	1994)	24-31;	Peter	Fitzpatrick,	The	Mythology	of	Modern	Law	(Routledge	
1992),	chapter	1.	
82	Correas	(ibid)	29-30.	
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that	both	visits	and	haunts	the	latter.83	In	this	manner,	there	is	never	a	
clear	 victory	 (this	would	 be	 to	 return	 to	 the	 imperial	 conception	 of	
power),	there	is	no	permanent	state	of	affairs,	even	for	something	to	
remain	the	‘same’	some	change	is	necessary;	or	as	Marx	says	‘all	that	is	
solid	melts	into	air’.84	Thus	the	conditions	for	the	emergence	of	the	new	
are	ever	open.		

Conclusion	

All	that	has	been	said	in	the	present	article	can	be	summarised	in	the	
idea	that	law,	in	order	to	be	law,	needs	to	rely	on	what	is	other	to	it,	
that	is	to	say,	law	needs	to	be	self-destructive.	Law	is	not	the	natural	
univocal	 outcome	 of	 some	 rational	 process—called	 legislation	 or	
adjudication—grounded	 on	 truth	 or	 scientific	 parameters	 but	 is	 an	
imprecise	product	of	the	flux	of	force	relations.	This	of	course	does	not	
mean	that	law	actually	‘says’	everything	but	it	may	say	everything,	law	
is	necessarily	an	interruption	of	the	flux	of	force	relations,	that	is	to	say,	
some	 position	 from	 where	 we	 can	 orient	 ourselves. 85 	Nonetheless,	
since	this	position	that	interrupts	the	social	flux	is	based	on	a	forceful	
exclusion	 of	 what	 does	 not	 comply	 to	 this	 position,	 the	 process	 of	
exclusion	reveals	to	us	that	what	is	non-legal	is	at	the	foundation	of	law	
and	thence	any	legal	determination	takes	place	within	the	parameters	
of	what	is	beyond	legality.	

	 We	must	 then	 see	 law	 as	 a	 contestation	 space.	 A	 space	 not	
based	on	truth	but	on	illusion	or	rather	as	a	space	caught	in	between	
fiction	and	truth	in	so	far	as	is	the	manner	of	‘our	being-together	in	and	
as	society’.86	Law	always	entails	a	particular	way	of	exercising	power	
and	because	of	that	it	cannot	be	grounded	on	truth	rather	it	is	a	space	
for	creating	truth.	Law	as	a	political	sphere	is	a	continuation	of	war	by	
other	means.	In	this	sense,	it	is	important	to	keep	fighting	for	law	and	
to	 take	advantage	of	 its	 creative	dimension.	Law	and	power	are	not	
stable	 but	 rather	 they	 are	 in	 constant	 undoing	 through	 a	 variety	 of	
social	practices.		

																																																																				
83	Derrida	(n	21),	chapter	1.		
84	Karl	Marx,	The	Communist	Manifesto	(Penguin	2015)	6.		
85	Peter	Fitzpatrick,	,	‘‘In	God	we	trust’	can	relieve	us	of	trusting	each	other’,	in	The	
Believer	(2005)	3(8),	3.	
86	Golder	and	Fitzpatrick	(n	11)	100.		
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	 In	 muted	 summary,	 there	 are	 three	 important	 conclusions.	
First,	 legality	 cannot	 be	 founded	 without	 non-legality,	 without	
disavowing	 what	 is	 not	 legal;	 second,	 if	 non-legality	 is	 at	 the	
foundations	of	legality,	then	we	cannot	reject	its	intelligibility;	and	third,	
such	exclusion	of	non-legality	from	the	realm	of	intelligibility	is	located	
in-between	 truth	and	 fiction;	 it	 comes	 into	being	 through	 forgetting,	
through	 considering-something-legal	 for	 now.	 At	 the	 end,	 law	 then	
feigns	that	it	has	some	ground	when	actuality	it	has	none;	that	is	why	
we	should	not	be	responsible	for	law	rather	we	must	be	responsible	to	
law	since,	as	Blanchot	observes,	‘responsibility	is	[solely]	rooted	where	
there	is	no	foundation’.87	

																																																																				
87	Maurice	Blanchot,	The	Writing	of	the	Disaster	(University	of	Nebraska	Press	1986)	26.	
This	thesis	needs	further	elaboration,	for	now	is	enough	to	say	that	what	I	am	trying	to	
highlight	here	is	that	understanding	our	relations	to	each	other,	through	law,	should	not	
be	done	in	terms	of	being	responsible	for	law	(being	responsible	for	others)	since	this	idea	
entails	that	one	speaks	in	representation	of	others	(that	would	be	to	pretend	that	law	
‘speaks’	with	one	and	only	voice)	therefore	taking	the	others	as	subjected	not	as	
subjectivities.	On	the	contrary,	if	we	are	responsible	to	law	(responsible	to	others),	we	
may	respect	every	other	as	‘infinitely	other’	in	the	Derridian	sense,	that	is,	as	absolutely	
other,	as	singular	and	unique	(law’s	vacuity	demands	that	law	‘speaks’	infinite	voices).	
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	BOOK	REVIEW	
Europe’s	Orphan:		
The	Future	of	the	Euro	and	the	Politics	
of	Debt		
by	Martin	Sandbu	
AHMED	RAZZAQ*	

During	the	Eurozone	crisis,	the	message	from	European	policymakers	
was	 abundantly	 clear:	 that	 the	 euro	 fostered	 many	 of	 the	 recent	
problems,	 or	 at	 least	 was	 a	 strong	 contributor	 to	 the	 high	 budget	
deficits	at	the	heart	of	the	crisis,	and	that	there	were	no	alternatives	
to	 the	 bailout	 packages.	 Successive	 large	 transfers	 of	 credit	 from	
Germany	to	the	debtor	countries	were	therefore	justified	along	these	
lines,	 in	 exchange	 for	 harsh	 austerity,	 overly	 tight	monetary	 policy,	
and	structural	reforms.	

In	 Europe’s	 Orphan:	 The	 Future	 of	 the	 Euro	 and	 the	 Politics	 of	
Debt,1	Martin	 Sandbu	 (of	 the	 Financial	 Times’	 ‘Free	 Lunch’	 fame)	
perceptively	 argues	 that	 this	 accepted	 orthodoxy	 is	 in	 fact	 at	 odds	
with	history	and	the	evidence	from	this	period.	Nothing	is	wrong	with	
the	euro	itself,	he	suggests.	It	is	rather	the	policies	of	the	governments	
of	the	Eurozone	and	the	European	Central	Bank	that	were	and	remain	
wrong.		

If	true,	what	implication	does	this	have	for	our	understanding	of	
the	 wider	 economy	 and	 the	 implementation	 of	 policy	 initiatives?	
Further,	what	can	we	expect	 in	the	short	 to	medium	term,	given	the	
costly	 spillover	 effects	 from	 developing	 emerging	 markets,	
subsequent	 drops	 in	 commodity	 prices,	 and	 revived	 fears	 of	 an	
upcoming	 correction	 in	 advanced	 economies?	 Sandbu	 is	 to	 be	
																																																																				
	
*	Ahmed	Razzaq	was	previously	a	Managing	Editor	of	the	Birkbeck	Law	Review.	He	
completed	his	LLM	at	Birkbeck,	University	of	London	and	is	now	a	trainee	solicitor.	
1	Martin	Sandbu,	Europe’s	Orphan:	The	Future	of	the	Euro	and	the	Politics	of	Debt	
(Princeton	University	Press	2015).	
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commended	 for	 allowing	 readers	 to	 dig	 beyond	 the	 accepted	
orthodox	 explanations	 for	 the	 Eurozone	 crisis	 and	 offer	 a	 more	
considered,	evidence	based	approach	that	cuts	through	the	dogma	of	
ideology	that	seems	to	have	informed	so	much	of	the	commentary	on	
this	 subject	 in	 the	 1990s	 and	 in	 the	 brave	 new	world	we	 currently	
find	ourselves	in	our	post-referendum	and	pre-Brexit	Britain.		

Sandbu	 lucidly	 puts	 forward	 the	 case	 for	 the	 euro,	 not	 by	
examining	the	merits	of	a	single	currency	model,	but	focusing	instead	
on	the	 failure	of	European	macroeconomic	policy—and	in	particular	
the	inflexibility	of	the	European	Central	Bank,	European	Commission,	
and	 Member	 State	 Governments—in	 not	 allowing	 for	 the	
restructuring	of	private,	 and	 later	 sovereign,	debt.	Many	analyses	of	
the	 crisis	 blamed	 an	 unholy	 trinity	 of	 weak	 financial	 regulation,	
ineffective	 supervision,	 and	 profligate	 spending	 on	 the	 periphery.	
Sandbu	provides	an	important	alternative	theory	and	dispels	some	of	
the	post-crisis	myths	by	pointing	out,	for	example,	that	profligacy	was	
not	 at	 the	 core	 of	 the	 problem.	 With	 the	 exception	 of	 Greece,	 the	
economies	 that	 had	 to	 resort	 to	 bailouts	 were	 not	 those	 with	 the	
highest	debt-to-GDP	ratios.	

This	along	with	other	configurations	of	evidence	allows	Sandbu	
to	 convincingly	make	 a	 nuanced	 case	 for	 the	 euro	 being	more	 of	 a	
scapegoat	than	catalyst	 in	this	matter.	If	there	was	a	smoking	gun	in	
the	run	up	to	the	crisis	then,	Sandbu	argues,	it	was	not	the	euro	but	a	
‘sudden	 stop’	 in	 the	 transfers	 of	 capital	 between	 States.	 He	 goes	
further,	 stating	 that	 the	 sovereign	 debt	 crisis	 would	 have	 likely	
occurred	 without	 the	 single	 currency	 due	 to	 proliferation	 of	 cheap	
credit	available	in	the	region,	even	to	fringe	European	nations—who	
although	were	not	yet	Member	States	themselves	were	able	to	tap	up	
debt	 markets	 at	 similar	 rates	 or	 on	 par	 with	 Member	 States—
resulting	 in	 the	pushing	of	capital	uphill.	This	was	 in	part	caused	by	
the	flight	for	yield	of	capital	originating	in	inveterate	creditor	nations	
(largely	in	Asia),	made	to	inveterate	debtor	nations	(such	as	the	UK)	
in	 response	 to	 global	 trade	 imbalances;	 for	 more	 read	 Dooley,	
Folkerts-Landau,	and	Garber’s	work	on	the	Bretton	Woods	II	system.2		

																																																																				
	
2	Michael	Dooley,	David	Folkerts-Landau	and	Peter	Garber,	‘Bretton	Woods	II	Still	
Defines	the	International	Monetary	System’	(2009)	14	Pac	Econ	Rev	297.	



Ahmed	Razzaq	

	153	

If	 there	was	one	 ‘take	away’	 from	 the	book,	 it	 is	 that	 the	euro	
may	not	have	caused	the	crisis	but	the	main	actors,	in	dealing	with	the	
crisis,	 compounded	 the	 severity	 of	 events.	 In	 what	 Martin	 Wolf	
described	 as	 the	 ‘liquidationist’	 alternative,3	Sandbu	makes	 the	 case	
for	 the	 restructuring	 of	 debt	 and	 a	 softer	 landing,	 albeit	 with	 the	
localised	pain	of	haircuts	 for	bond	holders.	This	was	a	point	of	view	
supported	by	Lord	King,	Governor	of	the	Bank	of	England	through	the	
period,	 in	 his	 recent	 book	The	End	 of	 Alchemy.4	Lord	 King	 supports	
Sandbu’s	call	for	a	restructuring	of	Greek	debt	as	the	only	way	out	of	a	
Depression	 that	 he	 could	 not	 fathom	 getting	 so	 out	 of	 hand	 in	 the	
post-war	period,	let	alone	in	the	twenty-first	century.		

Whilst	 sceptical	 of	 the	 utility	 of	 European	 fiscal	 and	 political	
union,	 Sandbu	 does	 identify	 efforts	 made	 in	 establishing	 Eurozone	
equity	 markets	 as	 conducive	 to	 heading	 off	 some	 of	 the	 risk	 of	 a	
similar	 debt	 crisis	 in	 the	 region	 going	 forward.	 Similarly,	 although	
Sandbu	 is	 critical	 of	 the	 EU’s	 response	 to	 the	 crisis,	 he	 sees	 it	 as	 a	
learning	opportunity	and	a	chance	for	the	balance	of	power	to	shift	of	
paradigms	 from	that	of	centralisation	to	more	autonomy	or	national	
policy—something	 he	 identifies	 as	 crucial	 to	 spurring	 regional	
aggregate	demand	and	avoiding	the	mish	mash	of	neighbouring	states	
importing	 lower	 demand	 levels	 from	 their	 austerity	 focussed	
neighbours.		

Sandbu’s	 focus	 is	 not	 just	 out	 of	 historical	 interest,	 and	 his	
analysis	 is	 paired	 throughout	 with	 policy	 prescriptions	 under	
satisfyingly	 appropriate	 headings,	 ‘Killing	 Democracy	 in	 its	 Cradle’,	
‘Germany:	The	Reluctance	of	the	Hegemon’,	 ‘The	Difficulty	of	Putting	
Your	 Money	 Where	 Your	 Mouth	 Is’,	 and	 ‘A	 Stroll	 through	
Counterfactual	 History’	 among	 others.	 The	 last	 heading	 I	 chose	 to	
quote	 seems	more	 appropriate	 now	 than	 ever,	 reading	 this	 book	 in	
the	context	of	quite	an	uncertain	 future	 for	both	Britain	and	the	EU.	
Indeed,	some	of	Sandbu’s	recommendations	regarding	the	UK’s	place	

																																																																				
	
3	Martin	Wolf,	‘Best	books	of	2015:	Economics’	(Financial	Times,	27	November	2015)	
<https://www.ft.com/content/9e1ac550-940b-11e5-b190-291e94b77c8f>	accessed	
31	August	2018.	
4	Mervyn	King,	The	End	of	Alchemy:	Money,	Banking	and	the	Future	of	the	Global	
Economy	(Abacus	2017).	
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in	Europe	can	be	read	as	quaint	musings	from	a	bygone	era.	In	other	
ways,	Sandbu’s	analysis	is	strikingly	prescient:	

That	makes	 it	 increasingly	 likely	 that	a	decade	or	 so	 from	
now,	 euro	 non-membership	 will	 leave	 the	 United	
Kingdom's	 financial	 industry	 at	 the	 mercy	 of	 rules	 set	
predominantly	by	a	group	with	 little	 reason	 to	 care	about	
its	interests	and	which	the	Westminster	government	is	ever	
less	able	to	influence.5		

The	 rhyme	of	 history	 is	 all	 too	 apparent	 and	 if	 I	 had	 changed	
‘euro	non-membership’	to	‘membership	of	the	EU’,	I	could	have	lifted	
that	 sentence	 from	 one	 of	 today's	 papers.	 However,	 this	 particular	
sentence	 is	 found	 at	 the	 end	 of	 a	 chapter,	 again	 satisfyingly	 titled	
‘Great	 Britain	 or	 Little	 England?’,	 which	 makes	 the	 counterfactual	
argument	that	had	the	UK	joined	the	euro	the	crisis	would	have	been	
‘pulled	in	the	right	direction’.6		

Halfway	 through	another	year	where	 the	Eurozone	 finds	 itself	
facing	existential	 threats,	 it	 is	hard	 to	 read	Europe’s	Orphan	without	
drawing	 the	 parallels	 between	 the	 euro	 and	 the	 EU	 project—and	
supra-nationalism	more	generally.	The	value	of	this	book	lies	not	only	
in	its	novel	analysis	of	past	events	but	also	in	the	normative	elements	
of	 the	analysis	and	 interestingly	 in	how	those	conclusions	 for	 future	
paths	have	been	reached.	

Martin	 Sandbu’s	 timely	 analysis	 is	 carefully	 defined,	 clearly	
presented,	 and	 one	 that	 serves	 as	 an	 important	 contribution	 to	 the	
current	 debate.	 Europe’s	 Orphan	 should	 be	 required	 reading	 for	
anyone	seeking	 to	understand	 the	European	 financial	 crises	and	 the	
EU	 project	 more	 generally,	 and	 is	 a	 sophisticated	 and	 accessible	
insight	 on	 an	 otherwise	 too	 commonly	 obfuscated	 and	
misrepresented	topic.	
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