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Foreword  

FROM THE CONFERENCE EDITOR 

Following the Birkbeck Law Review’s Annual Conference in 
September 2017, this edition of the Law Review explores the 
connections between the urban and the legal: how law shapes the city 
in multiple dimensions—materially, socially, politically (if these things 
can be considered in any way separate)—and how law limits what the 
city and what social life could be. While I will not review at length the 
contents of the papers—they speak for themselves—I will, for 
posterity, briefly situate the questions and themes underpinning this 
conference to aid exploration of the scholarship that emerged in 
response to it. 

Although law’s ‘spatial turn’ is flourishing1 and an urban focus 
plays an significant constituent of this, we suggest that lawyers, for the 
most part, fail to think about the urban with any particular rigour. In 
most legal thinking, the urban is merely another ‘context’ in which 
law operates, and while of course the specificities of urban life may 
present particularities for the operative dynamics of legal thought and 
application in some instances that require the lawyer to really think 
through the urban conventional legal thought is not particularly 
bothered by the city; certainly no more than any other ‘context’ in 
which law operates. Indeed, modern law is premised upon the idea 
that law is abstract, divorced from ‘context’, operable over any space, 
thing or subject regardless of its characteristics or specificities.2  

This is a problem if critical legal thought is to be ‘critical’. While 
it has become a cliché in urban studies talk, it is worth repeating: more 
                                                        
1 See, inter alia, Andreas Philippopoulos-Mihalopoulos, Spatial Justice: Body, 
Lawscape, Atmosphere (Routledge 2014); Chris Butler, ‘Critical Legal Studies and 
the Politics of Space’ (2009) 18 Soc Leg Stud 313; Irus Braverman et al (eds), The 
Expanding Spaces of Law: A Timely Legal Geography (SUP 2014). 
2 In the context of property law, Nicole Graham provides a critical exposition of 
‘dephysicalised’ law: Nicole Graham, Lawscape: Property, Envrionment, Law 
(Routledge 2011). See also Fritjof Capra and Ugo Mattei, The Ecology of Law: 
Toward a Legal System in Tune with Nature and Community (Berrett-Koehler 
2015). 
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than half of the world’s population now live in an urban environment, 
and this is only going to increase. 3  The totalising planetary 
urbanisation suggested by Lefebvre, which we reproduced in our Call 
for Papers, is a reality. The nature, dynamics and potentials of 
planetary urbanisation converges with the concerns of critical legal 
thought. This is true in multiple senses, but I want to highlight two. 
The first is the inadequacy of the global urban condition. While an 
urban world might conjure up images of the gleaming metropolis, the 
reality of urban existence for hundreds of millions of people is unsafe 
and unaffordable housing cut off from locations of employment, often 
coupled with lack of or inadequate access to essential resources such 
as water or sanitation. Within ten years’ time, it is predicted that 1.6 
billion people in urban environments will live in overcrowded, 
unaffordable, inadequate (and potentially unsafe) housing. 4  The 
second is how law and power are exercised not merely ‘on’ space but 
through urban space, and the novel techniques of dispossession and 
capital accumulation visible in so many ways depend on legal 
articulation.5 Critical legal thinking, then, which is rightly concerned 
with questions of power and emancipation, cannot posit the urban or 
space as merely ‘context’.  

Moreover, urban dynamics weave through so many of law’s 
questions, and cut through many of the respective areas of legal 
analysis: environmental law, public law, property law and, of course, 
planning law, to name but a few. To that end, UN Habitat now talks 
in terms of ‘urban law’ as a distinct ‘legal category’; but given the 
critiques of this agenda,6 we should not cede away defining questions 
                                                        
3 Mike Davis, Planet of Slums (Verso 2006); Danny Dorling, Population 10 Billion 
(Constable & Robinson 2013). 
4 McKinsey Global Institute, ‘A Blueprint for Addressing the Global Affordable 
Housing Challenge’; Steffen Wetzstein, ‘The Global Urban Housing Affordability 
Crisis’ (2017) 54 Urban Stud 3159; on the issue of housing in particular, see also 
Stuart Hodkinson, ‘The Return of the Housing Question’ (2012) 12 Ephemera 423. 
5 Work on different examples of this include Rafi Segal, David Tartakover and Eyal 
Weizman (eds), A Civilian Occupation: The Politics of Israeli Architecture (Verso 
2003); Neil Gray and Libby Porter, ‘By Any Means Necessary: Urban Regeneration 
and the “State of Exception” in Glasgow’s Commonwealth Games 2014’ (2015) 47 
Antipode 380 and Nathan Moore, ‘Pre-emptive Value’, this issue. 
6 E.g. Susanne Soederberg and Alan Walks, ‘Producing and Governing Inequalities 
under Planetary Urbanization: From Urban Age to Urban Revolution?’ (2017) 
Geoforum. 
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of what ‘urban law’ might mean, nor abandon critique of this move. 
Any ‘category’ of urban law must be critical. 

On the other hand, urban studies and geography has produced 
profound engagements with the nature of urban life and its generative 
capacities, but, like the lawyer’s failure to properly think the city, 
urbanists, for the most part, do not engage with law beyond its 
significance as a mere ‘factor’ in urban production, governance and 
everyday life. Again, this is not to underplay important exceptions to 
this from urbanists that have examined the urban and the legal 
together.7 Law plays a significant role in the production of urban 
space which is often not considered in urban analysis—from the grand 
proclamations of constitutional law to the relatively banal 
machinations of municipal law.8 Indeed, the domains of law that are 
most present in our urban existence are likely to be that of local 
government in its powers of planning, zoning, licensing and policing. 
In this jurisdiction, law is more likely to manifest itself to us in the city 
in a Public Space Protection Order, with profound power to govern 
the minutia of everyday urban life, rather than in an imagined grander 
form.  

The papers here, in their respective ways, mark a further 
contribution to thinking through law and the city’s entwinement. 
They apprehend the legal and the urban together, as mutually 
constitutive, treating neither ‘law’ nor ‘the city’ as mere context to the 
other. Returning to the disciplinary entrenchment of this journal, 
critical legal thinking, if it is concerned with power and emancipation, 
must be able to ‘think’ the city fully; be able to apprehend how law is 
exercised not only on space but through space, and to consider 
questions of power and emancipation through their linkages with the 
urban. These papers, we think, make an important contribution in this 
respect. 

Naturally, this event was the product of significant help from 
multiple sources. The Editorial Board wishes to thank the generosity 

                                                        
7 Such as Nicholas K Blomley, Law, Space, and the Geographies of Power (Guilford 
Press 1994); Braverman et al (n 1). 
8 Mariana Valverde, Everyday Law on the Street: City Governance in an Age of 
Diversity (University of Chicago Press 2012). 
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of Birkbeck School of Law for funding this conference. We are 
particularly grateful to Stewart Motha for his support. 

We express our thanks to all those who presented their work, 
especially the significant number who travelled from abroad. This 
resulted in a valuable comparative perspective. Particular thanks to our 
keynotes: Mariana Valverde, who opened the event, and Anne 
Bottomley, who, struck down by flu on the day, opens this Conference 
Edition for us now.9 Thanks to Abigail Jackson, Swastee Ranjan & 
Julius Colwyn for their participation in a roundtable discussion of 
Andreas Philippopoulos-Mihalopoulos’s work—the importance of 
which we wished to consider in the proceedings. 

Finally, as Conference Editor, my thanks to the entire Editorial 
Board of the Birkbeck Law Review for their support and hard work in 
planning and executing this event. In particular, thanks to Hysha 
Smith, Emily Gibson and Charles Shaw, who all went above and 
beyond to make this conference event a success. 

Harley Ronan 
January 2018 

                                                        
9 An audio recording of Valverde’s keynote is available on the Birkbeck Law Review 
website <http://www.bbklr.org/2017-law-and-the-city.html>. 



Anne Bottomley 

 1 

Beneath the City: The Forest!  
Civic Commons as Practice and 
Critique 

ANNE BOTTOMLEY* 

[T]he price which has been paid for the compulsive power of 
the absolute dominion trope has been a heavy one, a 
maddeningly persistent tendency to suppress and to deny the 
collective and collaborative elements, the necessity of mutual 
dependence, inherent in social endeavour, and a 
consequently enormous distortion in our common capacities 
to understand and regulate our social life.1 

Law, through the participatory practices of the commons 
and its articulations in legal language … operates as both 
theoretical and embodied critique.2  

Forests: charts and future histories 

In 2017 we could, as critical law scholars, have been recovering and 
celebrating the Charter of the Forests, signed in 1217, two years 
after Magna Carta. There has, instead, been almost total silence. The 
anniversary of Magna Carta received some recognition (albeit much 

                                                        
* Emeritus Reader, Kent Law School. My thanks to my father, Trevor Bottomley, 
who introduced me to radical counter-narratives to the received orthodoxies of 
(property) history; as well as to the politics, principles and practices of co-operation. 
nmj.  
1 Robert Gordon, ‘Paradoxical Property’, in John Brewer and Susan Staves (eds), 
Early Modern Conceptions of Property (Routledge 1995).  
2 Vito de Lucia, ‘Law as Insurgent Critique: The Perspective of the Commons in 
Italy’ (Critical Legal Thinking, 5 August 2013) <http://criticallegalthinking.com/ 
2013/08/05/law-as-insurgent-critique-the-perspective-of-the-commons-in-italy/> 
accessed November 2017. See further Vito de Lucia ‘Re-Embodying Law: 
Transversal Ecology and the Commons’, in Ruth Thomas-Pellicer, Vito De Lucia 
and Sian Sullivan (eds), Contributions to Law, Philosophy and Ecology Exploring 
Re-Embodiments (Routledge 2016). 
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from an American-inspired celebration of constitutional ‘roots’); but 
the anniversary of the Forest Charter, so significant for protecting 
access to the forests under common rights, has been virtually 
unnoticed. It is the argument of this paper that critical law scholars, 
and all those interested in developing and promoting alternative 
property practices, should recover and celebrate the Charter—not 
simply for what it stood for historically, but for its relevance today 
as a signifier of counter-practices and counter-narratives to the 
dominant narratives of property, specifically the dominant-narrative 
of private property framed through ownership.  

Recognising the relevance of 1217 in 2017 requires both some 
knowledge of legal history and then an analysis of that history in 
terms of contemporary significance. Legal scholars, tending to work 
within one paradigm of expertise (as legal historian, property lawyer, 
theorist etc) are not very adept at crossing over and gathering 
together material and analysis which asks within a broader and more 
critical faming: how and why is this relevant today? Or rather: how 
can this be used to advantage in helping us to understand and engage 
with our present condition? A historian will track 1217 forward and 
find it increasingly, in practice, marginal to contemporary economic, 
social and political circumstances in this country. Forests have ceased 
to be central to our lives: they are now, on the whole, little more 
than pleasant places to walk in.3 Of course, woods have an economic 
value and there are still people for whom hunting rights are 
important; we are, however, increasingly, orientated towards an 
urban existence with forests and other rural landscapes generally 
encountered and valued as places of retreat and escape.4 Doctrinal 

                                                        
3 This is, of course, not true of the political situation regarding de-forestation (in the 
modern sense) on other continents which threaten the survival of local populations; 
neither is it true in terms of the global significance of de-forestation for environmental 
sustainability and climate change. And a strong environmental argument is emerging in 
this country which argues for the need to extend, as well as protect, woodland. See eg 
Woodland Trust, ‘Charter for Trees, Woods and People’ (2017) <https://treecharter.uk/> 
accessed November 2017. 
4 A public right of access to woodlands for recreational purposes has been a highly 
contentious issue both at local and national issue. See the Woodland Trust work on 
promoting public access to woodland: Woodland Trust, ‘Position statement: Access to 
woodland’ (2014) <https://www.woodlandtrust.org.uk/mediafile/ 
100034294/access-position-statement-1013.pdf> accessed November 2017. 
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lawyers will point out, anyway, that the administrative framework 
designed for governance of the forests in 1217 was repealed in 1971, 
and replaced by the Wild Creatures and Forest Laws Act of the same 
year. Those rather quaint forest courts, the roles of vergers and other 
forest administrators, which can still be traced in the last forest 
jurisdictions (the New Forest, Epping Forest and the Forest of Dean) 
are no more than the last vestiges, the few remaining traces, of the 
once grand scheme of 1217 designed to protect commoners’ rights 
through allowing a level of participation in the governance of the 
forests. Quaint, but hardly relevant, surely, to contemporary political 
struggles over space—especially urban space? This is, however, to 
keep to too narrow a frame of reference; a focus on the doctrinal and 
immediate material inheritance of 1217. A critical framing draws 
back and re-configures the history within the context of 
contemporary struggles over access to land, and of conflicting 
accounts of the practices of property (and people).  

‘Forests’, as understood within the context of the charter, were 
not woods, let alone wildwoods; they were those areas of wood or 
heath land which had been enclosed by royal decree (forested) since 
the Norman invasion and were then maintained and managed as 
royal hunting grounds. These were, quite simply, amongst the 
earliest acts of land enclosure: not for domestic or agricultural 
purposes, but for the pleasures (and consequential consumer benefits) 
of the hunt. Customary rights to use the land to gather produce or 
graze animals, practices often economically critical for subsistence 
agriculture, had been simply ignored, denied or removed. This was a 
wholesale loss of access to resources which had been relied on ‘since 
time immemorial’. In contrast, the 1217 Charter recognised these 
customary rights as ones which should not have been, could not 
have been, ignored and denied in law by forestation. The royal fiat 
was revoked, and the forests re-opened to the practices of common 
rights. 1217 was a recovery and a recognition that forestation had 
been illegal and that the pre-existing rights could not be revoked. It 
was also a guarantee that the forests would remain open to 
commoners practicing their common rights, and so a framework of 
forest governance was put in place as a protection of those rights 
against any future attempt at abuse. Royal power had been 
overcome by the argument that pre-existing common rights, 
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recognised in custom and therefore in law, could not be obliterated 
by royal fiat.  

I have, of course, over-drawn the triumph of 1217. Historians 
will point out, correctly, that the arguments concerning the legal 
recognition of pre-existing customary rights—that is the practices 
pursued ‘as of right’ by commoners—were essentially a political 
argument concerning the issue of final authority: who had the 
authority to make, or recognise, or change, the law? How much 
authority for law should be ceded to the King (under the system of 
law imported into England under the ‘Norman yoke’)? For the 
Barons in 1215, and now for the commoners in 1217, this was the 
critical question—and it was, of course, answered by deals and 
compromises made between the different powers of (and sources of) 
authority. To evoke law’s recognition and defence of pre-existing 
commoners’ rights developed through custom and practice against 
royal power has both a material and a rhetorical aspect to the 
argument. It does not matter so much whether this was a ‘real’ and 
valid argument in law, and therefore binding on the King (the old 
question: is custom law?); but rather that the rhetoric of the 
argument in defence of customary rights worked—it was recognised, 
it had affect. For pragmatic and political reasons it was a good 
compromise for a weakened King who required the support of the 
populace (or at least, that they not be in open conflict), and it 
designed a series of compromises encoded in a pattern of governance 
for which the people themselves had to take responsibility for 
policing the forests. The forests remained, but now tempered by the 
presence and practices of commoners’ rights. I might have over-
drawn the victory—but a victory it was, and remains, so long as we 
can understand the potential of its implications. 

When the Diggers, in the revolutionary period of the 
seventeenth century, evoked rights of commons to access and use 
land (often heath land) for collective subsistence farming, they 
looked back to the triumph of 1217, and to its recognition of 
customary common rights, as part of the continued struggle against 
control over access to land, and the divisions and exclusions from 
property created by the privileges of private property and the 
presumptions of ownership as a right, rather than as a value founded 
in use. For Gerrard Winstanley, it was the ‘Norman yoke’ which had 
imported the law through which land was withdrawn from being 
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available to meet the needs, or recognise the rights, of common 
people, This law was still to be resisted in the name of old(er) rights, 
and resistance was strengthened by being able to evoke and celebrate 
the Charter of 1217. Not so much for what 1217 had been, but 
rather for what it represented: the continued struggle for recognising 
and protecting the practices of the commons against the privileges of 
power.  

In the seventeenth century, patterns of enclosure and 
privatisation were already forming the landscape within which 
Winstanley and others were struggling to access the resource of land 
for use rather than through individuated ownership. By the late 
eighteenth century another great radical, Thomas Spence, faced with 
the overwhelming privatisation of land, formulated a plan for local 
communities to hold all land (through local councils) for the use of 
all in the community (managed, again, through the local council). 
Land could be rented out, and the rent (or ‘dividend’) shared 
amongst the local community.5 His scheme for local ownership of 
land in order to protect rights of use inspired many later thinkers 
and political activists: from Ebenezer Howard’s scheme for a 
collectively owned ‘garden city’, to Henry Hyndman’s scheme for 
‘land nationalisation’ under and through a state which represented 
and defended the rights of all to the use of basic, fundamental, 
resources.  

Two tropes are evident from this brief encounter with the 
radical history of opposition to framing relationships to land solely 
through (private) ownership. The first is the focus on collective 
access and use in which ownership is only to be resorted to as a 
positive strategy in as far as it protects collective access and use. In as 
far as (private) ownership threatens collective access and use, it is to 
be resisted and modified.6 The second is the problem of how (and 
                                                        
5 He seems to have developed hid plan for land reform following the attempt, in 
1771, to enclose his local common (Town Moor in Newcastle). He published the 
pamphlet Property in Land Every One’s Right in 1775, and then reissued it in later 
editions as The Real Rights of Man.  
6 And hence the thread of collective access and use to ‘common land’ which is still 
woven into contemporary land law is manifested as an act of registration of 
(common) land which, irrespective of ownership, then guarantees and protects 
access and use until (if) de-registration. Ownership is over-laid with the protection 
of the common, and the ‘owner’ of the land prohibited from limiting or restricting 
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where) common rights are to be grounded, managed and protected: 
this is a juridical question, but it is also a governmental one which 
presents, initially, as a spatial question. Spence’s scheme was focused 
on local communities and a locally embedded pattern of governance, 
accountable to the local community: small, tight, local units. 
Hyndman, however, represented the more modern approach of 
organisation at state level, ie nationalisation, through a wider frame 
of democratic accountability—a ‘public’ for all, rather than a 
localised collective. This, as the following centuries and 
contemporary politics evidences, became a crucial political (and 
thereby also juridical) issue: the question of the state as ‘owner’ or 
rather as caretaker of public goods, including local assets. 

For the moment, what is important is simply to recognise the 
presence and history of a counter-narrative to the dominant 
narrative of private property based on the fulcrum of ownership 
rights. This counter-narrative rarely appears, even as a trace, in texts 
on property law, which presume the evident centrality of private 
property and ownership as if it is all there is.7 Such texts reproduce a 
political and juridical ideology which in turn reproduces the belief 
that this is all there is, or could be, to the practice of property. 
Alternative property practices (hereafter ‘APPs’) are simply not 
recognised: either conceptually within the register of property 
thinking, or in an interrogation of examples of APPs as counter-
practices, whether historical or contemporary. Recovering the 

                                                                                                                              
(let alone ending) rights of access and use (now contained in The Commons Act 
2006).  
7 Of course, this has had to be amended in countries where indigenous property 
forms (and rights) are slowly, and successfully, being asserted; however, too often 
this ‘surplus’ or ‘supplement’ to standard property forms are kept aside or 
introduced as addendums, rather than used to question and re-think the partiality of 
the orthodox account of poperty. It does not help that so much American (and other 
ex-colonial property literature)is accessed through Blackstone’s account of property 
in law (see eg Margaret Davies, Property: Meanings, Histories, Theories (Glasshouse 
2007), who begins with the words ‘I cannot help it …’ and then quotes Blackstone, 
as if it is the obvious, perhaps only, place to start …); and the propensity in 
‘property theory’ to follow an American account of ‘property theory’ as if it is not 
saturated in its own political history and context. Thus, for instance, at a recent 
Property Law Conference (2017) held at William and Mary University USA, the title 
for one of the sessions was: ‘Challenges to the Western Idea of Property’, as if there 
has been, and is, only one idea. 
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history of a counter-narrative of property enables us to be much 
more attentive (and sensitive) to the potential in contemporary 
counter-narratives and APPs. And so to the city.  

Beaches: new topographical sites 

‘Beneath the city; the forest’ evokes, of course, Paris 1968 and the 
much favoured Situationist-inspired slogan: Sous les pav és; la plage.8 
Under the paving stones (or cobbles, pavés being small squared 
cobbles); the beach (not merely ‘sand’, but beach). The beauty of 
the ’68 slogan is that it carries multiple potentials. Pavés are small 
enough to be harvested and used as missiles, and are traditionally set 
in sand making it possible to extract them fairly easily; revealing 
sand after they had been lifted. But it is the plage, beach, which lies 
beneath, waiting to be revealed.  

This beach is, primarily, a place carrying the promise of 
pleasure and leisure: an escape from the pressures of the speed, noise 
and dirt of city streets and factories. The temporal routines of capital 
pressing labour into conformity, and the spatial confines of a city 
designed to discipline work and enable governance of the potentially 
unruly, are symbolised in the layering of pavés (cold, hard, 
functional stone) over plage (warm, soft, shifting sand). Stone is cut 
into shape for function and sedimented into place; sand is still in a 
natural form and can flow into new shapings.  

The beach as a counter-image of freedom which, set against 
the confines of the capital(ist)-city, renders visible and challenges 
temporal and spatial practices of constraint. This is a city of clock, 
whistle and bell; a city of people in perpetual busyness, tracked 
constantly by the demands of incessant time, carried through and 
within the limitations of ordered space. The beach, instead, is an 
open plateau onto which time is traced in the movement of water at 
an edge, and the sun across a horizon. Time slows, space unfolds. 
The possible becomes a potential glimpsed on the cosmic rim where 
land, sea and sky meet in shifting patterns of colour and depth, 

                                                        
8 See McKenzie Wark, The Beach Beneath the Street: The Everyday Life and 
Glorious Times of the Situationist International (Verso 2011). 
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stretching and opening to reach up and touch. The beach is not 
simply a place of leisure in which to close eyes and forget: it is also a 
place of opening to the promise of difference, a re-membering of 
different ways of living, of being alive. Not merely an escape, but a 
refusal based on the acknowledgment of an alternative. And it is here 
now—under our feet. Look down. It is within reach, it only waits to 
be revealed. 

However, I have evoked, because of 1217, the forest rather 
than the beach; and the forest carries, so clearly, a rich counter-
narrative of alternative property practices. Although, with more 
space, I could draw parallels between the topographical evocation of 
beach and forest; here, it is really the demand of a different way, and 
knowing that it is possible, that brings beach, forest and city together. 
The forest beneath the city: the city as forest. Another way of 
practicing property; of thinking and producing architectures of city. 

Becoming city 

The city targeted in the slogans of ’68 was the city of capitalist 
enterprise still situated in factories and workshops. This was not a 
pleasant place for the majority of inhabitants. It contrasts strongly 
with images of city as place of creativity and emancipation. There 
are many cities within city, co-existing in parallels which may or may 
not touch, recognise or fold into each other. And cities, as we know 
well, are volatile, subject to the pressures of internal as well as 
external, global, wealth. They are sites of contested and increasingly 
limited space, where those with wealth seek the next (creative) 
opportunity for regeneration; carrying forward the insidious creep of 
gentrification. Even more so, the pressures of property are now 
carried in vectors of global investment practices, impacting directly 
on local economies which have few resources to resist. Meanwhile, 
other city-sites are simply abandoned, leaving a residue of human 
resources, rotting homes and collapsing infrastructure. In these cities 
the withdrawal of ‘a public’ of public services is manifest; but the 
withdrawal is also there in the contested cities being restructured 
(taken over) by the global market of virtual capital(ism). However, 
whether as a site of contestation or of evacuation and exhaustion, 
what makes a pan-urban condition a specifically ‘city’ scenario?  
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In the European tradition, the city is a specific form of place 
making. It is more than merely a large concentration of people 
(buildings, infrastructure etc) in contrast to a rural environment. 
Cities, historically, were associated with self-governance, often of a 
republican or quasi-republican mode. Centres of trade, and usually 
networked into and through trade routes between them. Their 
wealthy inhabitants were patrons of arts, crafts and literary skills.9 
They were places of activity; of potential and growth. Two words (in 
various forms) are continually used when speaking of the life of cities: 
the civic, and the commune. The civic tends to be used in relation to 
the governance of cities. It extends to the city establishment and their 
‘public works’ in relation to the life of the city, whether channelled 
through government structures or privately sponsored. Through such 
tropes as ‘civic pride’ the population are encouraged to feel that they 
have a participatory (and therefore important) role in city life. 
Conversely, the use of ‘commune’ tends to focus down on 
community and people, often in a more localised perspective than 
the more expansive ‘city’ or more establishment ‘civic’. But 
commune also has a more distinctive counter-use in which it comes 
to connote ‘the people’ as a governed group, who may either 
organise informally or seek more formal power in group terms 
(rather than for individual, family or those with the privielges of high 
social status). Commune, in this sense, speaks of a more organic, 
fluid, mode of organisation which recognises and supports the values 
of equality and the importance of fair distribution (through access 
and use) of the resources crucial for life. In modern terms, the civic 
now tends to be associated with ‘the public’ and the provision of 
‘public services’, whereas the commune may be thought through a 
spectrum which moves through community into communal and 
commons.10 

The background to the modern European city is the post-war 
reconstruction in which not only lives and buildings were rebuilt, but 
the very notion of city life, and relations between government and 

                                                        
9 The combination of wealth, self-governance and an active intellectual milieu (on a 
city-scale) creates a potential, of course, for a vibrant political life including critique 
of the establishment. 
10 I argue later that distinguishing between ‘communal’ and ‘commons’ is essential. 
See also Anne Bottomley, ‘The Curvature of the Common’ (forthcoming).  
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the governed, were revisited in an attempt to construct a modern 
environment reaching for a utopian vision in a rejection of pre-war 
privileges. In 1945, an English film entitled They Came to a City11 
echoed the wish, demand and promise of/for a new beginning for a 
more egalitarian society (city) in which services for the community 
would be delivered through ‘the public’ service of government. 
Nationalisation of key resources, and the provision of housing, 
education and healthcare through national(ised) services, laid the 
foundation for this new post-war settlement. It is no surprise that 
this longed for utopian vision evoked, in the film, the narrative 
tradition of the ‘eternal city’. 

This modernist dream of a state in ownership of the assets 
(and tax income) which could be used to develop and sustain the 
delivery of public services focused on the needs of the people 
introduced a new civic in which city, as local state, was responsible 
for much of the public service delivery (even if following a 
centralised template). However, the faith placed in public ownership 
of those assets and services necessary for the public good proved by 
the end of that century to be problematic and misplaced. If the state 
‘owned’ assets, even if seemingly on behalf of the communities they 
represented, then the state could make decisions as to keep or sell 
them. And, from the 1980s onwards, for political reasons, that is 
exactly what the national state did. The state embarked on the 
dismantling of the vision of the welfare state through the mass 
privatisation of publicly owned assets, and the limitation or 
withdrawal of public services. In as far as local states, especially as 
cities, might try and organise against privatisation and cuts in order 
to defend their assets for local communities, central government 
found ways to dismantle them. The contemporary city is no longer a 
public civic, but rather a residual civic carried in and through 
combinations of public/private partnerships in which economic 
‘realities’ and global investment wealth set the agenda. 

In such circumstances, as the architecture of the city is 
transformed through privatisation, the commune now emerges as a 

                                                        
11 They Came to a City (1945) Basil Deaden (dir), Ealing Studios. Based on a stage 
play (of the same name) by JB Priestley, who adapted it for the screenplay. 
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potential—not so much in acts of resistance, as in developing modes 
for building resilience.  

In Henri Lefebvre’s 1968 book, Le Droit à la ville, he designed 
a demand for a ‘right to the city’ which was a call for the 
transformation, one might say the ‘re-humanisation’, of city life.12 
David Harvey explains it in these terms:  

The right to the city is far more than the individual liberty 
to access urban resources: it is a right to change ourselves 
by changing the city. It is, moreover, a common rather 
than an individual right since this transformation 
inevitably depends upon the exercise of a collective power 
to reshape the processes of urbanization. The freedom to 
make and remake our cities and ourselves is, I want to 
argue, one of the most precious yet most neglected of our 
human rights.13 

Rather, however, than thinking in terms of ‘rights’ (except as a 
slogan), I want to concentrate on Harvey’s references to ‘common’ 
and ‘collective’ endeavours and their potential for ‘transformation’ 
of the city. Beneath the city: the forest! An alternative city 
architecture grounded in (urban, becoming civic) commons. 

This counter-narrative of commons, and a focus on (a) 
common good, has become, as the city becomes more overtly subject 
to (global) market rather than state forces, more necessary than ever. 
The potential in mobilising the practices and narratives of commons 
is evidenced in the number of movements and developments across 
different jurisdictions who/which have found potential for a new 
political imagination re-thinking and re-engaging with city. 14 
                                                        
12 See further Chris Butler, Henri Lefebvre: Spatial Politics, Everyday Life and the 
Right to the City (Routledge 2014). 
13 David Harvey, ‘The right to the city’ (2008) 11(53) NLR 23 
<https://newleftreview.org/II/53/david-harvey-the-right-to-the-city> accessed 
November 2017. 
14 Notable, also, are the number of scholastic collections across different disciplines 
which have appeared recently: see eg Christian Borch and Martin Kornberger (eds), 
Urban Commons: Rethinking the City (Routledge 2015); Ash Amin and Philp 
Howell (eds), Releasing the Commons: Rethinking the Futures of the Commons 
(Routledge 2016); Samuel Kirwan, Leila Dawney and Julian Brigstocke (eds), Space, 
Power and the Commons: The Struggle for Alternative Futures (Routledge 2016). 
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Particularly notable in this light is the Italian beni comuni movement 
inspired by the work of Ugo Mattei,15 which draws from the heritage 
of the commons as ‘commonwealth’ or ‘common goods’, that is 
those assets and resources which are necessary for the common good 
and therefore to which all (in a community or locality) should have 
(reasonable) access. Mattei was inspired to take up and develop this 
perspective as a result, in 2011, of the threat to privatise the water 
supply.16 What he is attempting, through a political movement based 
on a demand for change in the law, is a means through which key 
assets and resources (those so socially critical as to be defined as 
common goods) now held by the state are ring-fenced from 
privatisation through the development of a legal definition, and a 
specific legal regime, to protect their status as ‘goods to be held for 
the common good’. This strategy recovers and develops a trope in 
European rights philosophy (drawing on a civilian tradition and 
exemplified by such theorists as Grotius and Pufendorf)17 which 
argues that key environmental resources cannot, because of their 
nature or their importance to the maintenance of human life, be 
‘reduced into possession’ and hence to ownership as private property. 
The argument, in contemporary terms, is that those resources which 
have been ‘protected’ as public resources held by the state for public 
access and use, can never be reduced to simple ownership by the 

                                                        
15 Ugo Mattei, Beni Comuni. Un Manifesto (Laterza 2013). See further Fritjof Capra 
and Ugo Mattei, The Ecology of Law. Toward a Legal System in Tune with Nature 
and Community (Berrett-Koheler 2015). 
16 There is a nice echo of Spence’s response to the threatened enclosure of his local 
common leading to his work on the common ownership of land. 
17 English jurisprudence received the civilian tradition (drawn from Justinian) of a 
category of resources which could not be reduced into possession through Bracton 
(who incorporated the relevant section of Justinian into his work on English law), 
and then Blackstone (simply repeating Bracton). However, English jurists argued 
over Bracton’s interpretation, and then, more crucially, over whether the passage 
from Justinian had actually been ‘incorporated’ (the term used is ‘received’) into 
English law. Generally finding that it had not, they therefore managed to 
marginalise this strategy for protecting access to and use of key ‘natural’ resources. 
See eg, in relation to access to beaches and thereby the sea (for recreational 
purposes), Blundell v Catterall [1821] 5 B & Ald 268. For more on Grotius et al, see 
Robert Tuck, Natural Rights Theories (CUP 1979).Tuck points out (as have others) 
the English radical’s preference (during, for instance, the English Revolution) for 
recourse to the rhetoric of the loss of ‘freeborn rights’ under the ‘Norman yoke’ 
rather than ‘natural rights’.  
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state and therefore into the potential of becoming subject to 
privatisation.  

Whilst contemporary activists in civilian jurisdictions locate a 
protective strategy in beni comuni, in common law jurisprudence 
constructing strategies for the protection of assets against state 
claims of ‘ownership’ have been developed in terms of ‘public trust’ 
or under a regime of ‘fiduciary obligations’. 18  Different legal 
traditions, as well as political histories, result in the embodiment of 
the ideas and practices of commons taking on a different shape 
under and through the localised framing of jurisdictional heritage 
and political circumstance. We have to be, therefore, careful in 
understanding the specific context within which commons as idea 
and practice are emerging as a counter-narrative and counter-
practice to both the establishment of state and the enclosures of 
private property.19 However, whatever specific form commons takes 
in a particular juridical/political context, clearly underlying, and 
linking together all the manifestations of commons, is a commitment 
to the value of ‘common benefit’ as opposed to private profit or state 
power. The value of common benefit grounds the demand ‘for the 
city’; and the politics of common benefit require that we practice the 
building and defending of commons as commoning, collaborating, 
together. But to successfully build scholarship exploring the potential 
of commons, we need to be attentive and sensitive to the processes of 
embodiment and/in place. 

                                                        
18 By analogy, the process of registration of common lands (now under the 
Commons Act 2006) could be used as a model for a process for registration of 
assets deemed to be ‘common goods’. Registration limits the use of land to allow for 
public access and use, whether land is owned privately or by held by public 
authorities; therefore even if land is privatised through sale, registration is still 
operative and continues to protect the land as commons. 
19 And therefore also, in particular, scholarship on commons which emerges from 
and within one context, and then produces more generalised scholarship without 
interrogating the differences (juridical and political) between different contexts; this 
can result in a rather pick and mix approach without clear differentiation. See eg 
Maria Rosaria Marella, ‘The Commons as a Legal Concept’ (2017) 28(1) Law & 
Crit 61. I undertake an analogous process of distinguishing different characteristics, 
as well as similarities, in relation to ‘co-operative housing’, in Anne Bottomley, 
‘They shall be simple in their homes: The many dimensions of the idea and practices 
of co-operative housing’ in Anne Bottomley and Simone Wong (eds), Changing 
Contours of Family Life: Caring and Sharing (Bloomsbury 2009). 
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A topographical approach to ‘commons’ 

The recent discovery (or recovery) of the potential in commons for 
alternative political and property practices has been extensive in the 
framing and naming of diverse collective political activities and 
strategies as all variations on the base theme of commons. Indeed, 
commons now risks becoming a fashionable cliché around which to 
collect what are, in fact, differing presumptions about the defining 
ideas and practices of commons.  

In part, it is of course a strength that commons is so flexible a 
term (or notion) that it can be used to cover diverse ideas and 
practices gathered together as if they can simply hold (rather than ‘be 
held’) together in common. However, I think it is important to have 
a rather more discerning approach to the diversity of forms of 
common(s) in order to really explore their potential as counter-
narrative for practice and critique (especially when drawing 
examples from across very different jurisdictional and political 
settings). A more nuanced approach allows us to tease out 
similarities, rather than presume them. 

However, we should resist an attempt at a formal typology. 
The range of commons and related ideas and activities are not easily 
(let alone definitively) distinguishable one from another: rather there 
are forms, shapes, which fold around, and unfold out of, repeated 
themes. We can think of this as a terrain, and embark on a 
topographical encounter with (the) many commons made evident 
through contours of collaboration and use. A topographical 
approach recognises similarities rather than focusing on differences. 
Further, a typological construction works only in one register and 
requires distance, whereas a topographical approach works through 
and across a number of registers, recognising both dimension and 
volume, and thus emerges through immersion. 

Attempting a typology would be to try and force commons 
into (onto) a flat one-dimensional plane, which would be to deny the 
much more varied (complex and multi-dimensional) existence which 
clusters around (is gathered into) commons. Commons emerge and 
cohere within and through co-ordinates of ideas and practices, places 
and people, the material and the virtual, the legal and extra-legal. 
The features of commons are such that, to do justice to the fullness 
of their potential, we need to trace them topographically (with a 



Anne Bottomley 

 15 

light touch and modest intention), rather than assert a simplistic (and 
brutally imperial) one-dimensional act of mapping through 
typological distinction and differentiation. Rather than definitions 
and mapping, this is a process of tracing trends and patterns.20 

To return, then, to the forest. That is, forest understood (or 
experienced) as wildwood, rather than enclosed wood. Forest as 
wildwood is a familiar topographical feature in the European (and 
subsequently colonial North American) imagination. The expansive 
forest is figured as dark and dangerous; a place of being hidden; of 
loss and recovery; of being tested; of survival at least, and at best of 
journeying into strength and wisdom. The forest, in the European 
imagination, is the wild wilderness which we both seek to escape, 
and escape into to seek. More prosaically, the forest figures as a 
place and source of sustenance: food, and the resources to provide 
shelter and warmth. This is a resource open to all, whether for 
scraping a living, or for recreation and renewal. Played across these 
different registers, the idea of a commons of interests in both keeping 
the forest open, and in sharing the use of the resources of the forest, 
emerges. However, it is cross-hatched with other registers.  

For some, the scale, the topography, and the (seeming) 
antiquity of the forest conjures an image of ‘wildness’ as a form of 
wilderness: of nature untouched, untroubled and not reduced to such 
human artifices as enclosure into property and law. This is an image 
of ‘wild commons’: of land and resources found in, or ceded to, 
nature rather than formed in or by human intervention. Wild 
commons precedes the social, let alone the legal. In as far as they are 
colonised by human activity, it can only ever be in terms of a limited 
use, a kind of bare licence to use to the extent (spatially and 
temporally) that is necessary—no more. It is an itinerant and 
transient form of colonisation, tempered both by the 
acknowledgment of the wildness, which will always return, and the 

                                                        
20 Of course, my approach to commons is framed by my training as a legal scholar 
within the common law, and specifically as a property law scholar; and my 
contouring of the commons by my heritage of the politics of commons in this 
country. For further on a topological approach, see eg Anne Bottomley ‘… and if, in 
time, equity… An Exploration of the Time(s) of Equity Diagrammed through Image’ 
(2016) 10(2) Polemos 357 and Anne Bottomley, ‘The Curvature of The Commons’ 
(forthcoming). 
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commons, in which access to the resources of the wild cannot be 
denied to others, and within which developing a sustainable use of 
resources (for future use) requires not simply consideration, but also 
compliance through co-operation. For some, of course, the wild 
commons is only authentic when left alone, without trace of human 
colonisation. It exists only as a potential, one which can never be 
reduced into a resource as property, or as a lost history from which 
traces might be recovered and from which something might be 
patched back together in semblances of recovery. 21  Within this 
framing, the only human activity which can acknowledge and 
uphold the existence of wild commons is one which protects through 
constructing boundaries around them, and thereby refusing, policing, 
access to them. The wild, in this sense, is an ecology of common(s) to 
(and for) itself.22  

It is no surprise that commons, as the state of nature, was 
understood in so much European political philosophy as simply 
being in a state-of-waiting to be made into, reduced into, property by 
the inventive intrusion of the human. But this did not, of course, 
explain, or justify, why human intervention could not construct a 
property regime of resources ‘being in, and for, common’, shared 
and distributed through networks of use and need, rather than 
reduced to a regime of private property as ownership. Some natural 
resources seem(ed) particularly designed to be thought of and used 
‘in and for common’, collective, purposes. This logic of the 
‘commons of common treasury’, or common goods, was reinforced 
by the recognition that these resources were all, together, 
fundamental to sustaining human life. The logic of the ‘common 
                                                        
21 There is a variation of ‘wild commons’ found in attempts to create and inhabit an 
out-law bubble carved out from a jurisdiction by either forcing a space open for the 
‘wild’ to emerge through common effort (eg through occupation), or by, again by 
common effort, simply inhabiting abandoned spaces or resources. The point here is 
an attempt to carve a space ‘outside’ and live as if ‘out-law’. It can be, in any one 
instance, transient and itinerant (‘pop-up commons’), or it can be part of a much 
more concerted effort to develop resilience and stabilise a ‘wild common’ as an 
alternative to conventional property (and socio-economic) practices. Here ‘wild’ 
connotes not pre-law, but rather ex-law; and not ‘nature’ as a natural untouched 
state but rather as a chosen, ecological, design. 
22 Aspects of a ‘wild-commons’ vision of commons are visible in Christian Borch 
and Martin Kornberger (eds), Urban Commons: Rethinking the City (Routledge 
2015). 
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treasury’ was that it formed the inheritance which allowed for bare 
life, under a guardianship of responsibility for the sustenance of 
future lives.  

Both wild commons and the common treasury require acts of 
lawful authority (which may be no more or less than recognised 
custom and practice) in order to be recognised and preserved from 
the colonisation of unrestricted exploitation or enclosure. All 
commons, even seemingly wild commons, require some form of 
acknowledgment and protection in and by law. In a contemporary, 
environmental and ecological context, they require management: as a 
sustainable resource per se, and, ergo, between competing (spatial 
and temporal) demands emanating from different interest groups 
invested in some way with/in the common resource. Here, across a 
number of academic disciplines and special interest advocates, the 
focus is firmly on sustainable management and the governance 
structure required to deliver this. Both wild commons and the 
common treasury will, in practice, be ‘managed commons’, even if 
the form this management takes is one of a light touch. In this sense, 
even wild commons are not (or no longer) outside of law, but rather 
encased and carried within law. The law is required to protect their 
specific regime of being commons, that is as resources to which 
access and use by those who, as a grouping, do not claim ownership, 
or depend upon permission, nevertheless have (habits and 
expectations defined as) rights.  

Recognising that both wild commons and the common 
treasury are (now) all managed commons maintained within and by 
a legal regime leads to the question of the protection of both the 
commons as resource and the commons as practices of use and 
access. One conventional strategy to protect both has been to place 
the resource under public authority management, often by conveying 
the resource into public authority ownership, to hold on behalf of 
either a specific grouping of a broader public. The theory behind 
‘public authority commons’ is that it is simply a protective 
manoeuvre for placing the resource under the authority of an agency 
which/who will control the resource ‘on behalf of’ the public. 
However, contemporary patterns of privatisation of public assets by 
public authorities has evidenced just how fragile public authority 
commons are in practice. The use of an ownership model for the 
protection and management of these forms of commons has rendered 
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them vulnerable to being treated as ownership-property carrying 
rights of exclusion and alienation. So-called public ownership 
becomes visibly little more than a variant of private ownership. 
Therefore, public authority commons, in order to maintain their 
inheritance as ‘common property’ grounded in use-value, require 
protection from the potential abuses of expropriation or alienation; 
otherwise they become little more than indulgences (permissions) 
lent to the public until the public authority choses to withdraw 
them.23 

There are a number of ways to construct protection of 
commons against either private rights or public authority, which 
coalesce around two basic strategies. The first is to divide or limit 
ownership so that a guardianship model replaces absolute dominion, 
and the owner is not only limited in acts of dominion (eg disposing 
of the asset), but also tasked with obligations in relation to the 
maintenance of the resource. The juridical possibilities in common 
law to achieve this build on the trust as a property form, and the 
potential of fiduciary obligations as ways in which to hold owners, 
including local authorities, to account.24 The doubled move is to 
both bind the owner, and to maintain the asset as commons (for now 
and into the future). This is the momentum behind the deployment 
of ‘public trust’ doctrine in, for instance, the United States, and the 

                                                        
23 See (n 15) and discussion of beni comuni movement above. 
24 Both derive from the equitable jurisdiction within common law. The trust model is 
based on ‘split title’ (or fractured dominion), in which ‘ownership’ is divided 
between managers of the asset and those ‘holding benefit’ in the asset. It is the latter 
who not only hold the former to account, but also instruct them (within any specific 
terms of the trust). This is framed, in common law, as a property relation. However, 
the development of this model has been curtailed in England by an orthodox 
insistence on requiring those who hold the benefit (beneficiaries) to be actual people, 
with legal capacity, or a group incorporated with legal personality. Strategies have 
been developed to circumvent this limitation, usually through statutory amendment 
allowing for trusts without ‘beneficiaries’ (that is those who hold the status and 
rights of property owners under the trust), eg through registration as charities 
(which allows for the incorporation of ‘land trusts’ in England and Wales). 
Analogous legal forms which allow for assets to be held for the benefit of a group, 
or a more generalised public, are found in law originally developed for friendly 
societies and co-operatives based on a business enterprise rather than property 
holding model, and now contained (in a much changed form) in the Co-operative 
and Community Benefit Societies Act 2014, discussed below. 
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attempts to develop fiduciary obligations binding the Crown in, for 
instance, Canada.25  

The second strategy is to ‘wrap-up’, or over-lay, ownership 
with use-rights sufficiently strong to act as a trump in order to 
modify and limit the power of ownership as dominion. This is the 
basic strategy used in England for the recognition and protection of 
commons against the logic and rights of ownership, and is achieved 
through the mechanism of registration (and public record) of 
commons as both place and activity (that is place as both site of, and 
resource for, activity).26 ‘Registered commons’ may be owned by a 
public authority or by a private individual: in both cases, the fact of 
registration limits rights of ownership in favour of the protection of 
commons as rights of use. When an English (or Welsh) lawyer hears 
the term commons this is the first thing they (we) think of: the 
registered protection of use rights in a particular place as commons. 
These are pro-active commons, constructed through the activity of a 
particular form of intervention—commoning making commons. 
Crafted out of the wild by collaborative activity for shared benefit, 
we can think of them as ‘constructed commons’, as well as registered 
commons. Under the 2006 statute (carrying forward earlier law), 
commons may become registered voluntarily (by the owners),27 or 
applied for by an ‘interested party’. It is these applications which are, 
unsurprisingly, contentious. Originally designed to be a mechanism 
allowing for the recovery of ‘lost commons’, in other words the 
recognition and protection of commons and common rights derived 
from a ‘time immemorial’ and subsequently lost, denied or 
threatened, English law allows for the recognition and protection of 
modern, contemporary, ‘new commons’. This is because the criteria 
for recovering contested lost commons was set as requiring either 

                                                        
25 See eg Anne Bottomley, ‘Washed Up on Seashores (As if in Bottles): Access to 
Beaches (and Law) across the Caribbean Archipelago’ (forthcoming). The link 
between commons as ‘common goods’ developing in contemporary Italian 
jurisprudence, and ‘public trust’ has already been made, see (n 15) above. 
26 Now under the Commons Act 2006.  
27 This does happen. The Open Spaces Society designated 2017 as a year to push 
for, and persuade, voluntary registration by owners. See <www.oss.org.uk> accessed 
November 2017. 



Birkbeck Law Review Volume 5(1) 

 20 

historical evidence of rights, or evidence of actual use, as if ‘by 
right’,28 and dating back at least 20 years before the application. 

Registration as a process of recognition and protection has 
been increasingly used to protect assets which hold value as/for 
community use, inscribed in the terms ‘community benefit’ or 
‘community value’. In England and Wales, it is possible, under the 
Localism Act 2011, for a local grouping to apply for the listing of an 
asset of use-value to the community (whether owned by a public 
authority or privately). This is particularly valuable when they fear 
that the asset is to be withdrawn, closed down, or redeveloped 
(usually through sale and privatisation) for other uses. The 
registration of the asset as being recognised as having community 
value does little more than freeze any decision to dispose of the asset 
for a period of six months, during which time the group have the 
potential to find a mode of incorporation (for instance as a 
‘community benefit society’ under the 2014 statute),29 and raise the 
money which would allow them to buy the asset and manage it for 
community benefit.30 This form of ‘active commoning’ requires not 

                                                        
28 Case law has determined this to mean access and use which are not a consequence 
of rights arising from ownership, or from a permission given by those with 
ownership rights or control over the resource. ‘Of right’ means ‘as if’ one already 
holds commons rights. Thus a right is obtained by use, under the fiction that it was 
‘as if’ already in existence. A process designed as evidential, becomes a process for 
achieving a legal status. In a series of cases at the turn of the century, this expansive 
interpretation of the law was deployed to protect land held by local authorities 
which had been accessed and used by the public for recreation for more than 20 
years, without local authority permission, from attempts to enclose and then 
privatise the land. See eg R v Oxfordshire County Council and Others ex parte 
Sunningwell Parish Council [1999] UKHL 28, [2000] 1 AC 335; and R v City of 
Sunderland ex parte Beresford [2003] UKHL 60. However, this expansive approach 
has recently been curtailed by R (on the application of Newhaven Port and 
Properties Limited) v East Sussex County Council and another [2015] UKSC 7, and 
R (on the application of Barkas) v North Yorkshire County Council and another 
[2014] UKSC 31. This is returned to below. (The Newhaven case concerned, inter 
alia, the registration of a beach to which the public had been denied access, after 
many years of use, by the private owners.) 
29 See (n 24) above. 
30 Six months is not very long, and registration does not guarantee success in 
protecting the asset unless a means can be found to protect it through ownership 
(essentiality as an asset of an enterprise). However, registration can protect an asset 
by acting as a signal to potential purchasers that this property and its use are 
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only a recognition of community use-value, but a willingness to act 
collaboratively to reveal, protect and deliver that value. This must, I 
think, therefore be included in the geography of commons.  

Scotland (a very different juridical and political regime) has 
very recently introduced a registration process for a category of 
‘Common Good Property’. The Community Empowerment 
(Scotland) Act 2017 recognises as ‘common good property’ property 
held by local authorities which has ‘strong historical and emotional 
value to local communities’, as well as ‘practical use and financial 
value’, and should therefore receive protection from the potential of 
withdrawal or disposal. Local authorities must establish, maintain 
and publish a register of such property (with local consultation to 
make sure that no property is omitted). Registration protects 
property by imposing a form of public guardianship or trust on a 
local authority. Again, this process of registration requires a degree 
of, emergence of, a community consciousness of commoning, a 
‘becoming commons’, through recognition of collective use-value 
and the need for collaborative practices. Registration over-lays 
ownership as absolute dominion and produces, instead, a modified 
form of ownership carried in the recognised need to protect group 
(as ‘community of interests’ or as ‘local public’)31 use-value. 

Distinguishing commons from communal property 

I have stretched commons to cover legal forms and APPs which are 
not usually, in this jurisdiction, associated with the term. This is 
because I do not think it useful to restrict our understanding of 
commons to a legal definition (or form). To do so tends to keep us 
within one terrain, most obviously that of property law, rather than 
moving transversally across law and gathering together similar forms 
and practices. This becomes crucial when thinking and practicing 
                                                                                                                              
contended, and then act as a motor to local groupings to ‘become communities’ 
through coalescing around the defence of the use-value of the asset.  
31 It really ought to be ‘and’ here, rather than ‘or’. There are two aspects which 
carry rather different groupings. The first is the activities of a group who take on the 
function of establishing commons, the second is the wider group for whom this 
activity is undertaken. It is a function of commons that they look outwards and hold 
open, rather than inwards and establish boundaries of privilege. 
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law strategically. Commoning as a socio-political practice or 
principle might be recognised and protected through the strategic use 
and development of a number of legal forms and processes,32 which 
may be drawn from different law ‘fields’ as they appear in the 
academy. Further, strategic lawyering may involve blending or 
hybridising (folding together, assembling) legal forms and processes 
to create new potentials. This means that an examination of law 
relating to commons has to begin with specific (practical) case-
studies, and then consider the ecology of the processes of becoming 
commons, of which one dimension (one ecology) is the selection of 
appropriate legal tools.33  

Some distinctions must, however, be drawn between 
common(ing) and related, but crucially different, activities. Most 
importantly, we should distinguish between common(ing) and 
practices associated with shared use through shared ownership, 
which would define as ‘communal’ of ‘collective’ forms rather than 
the more specific commons. Communal or collective property 
usually connotes shared use derived from shared ownership, and 
therefore the asset as a resource is limited in use to a specific 
grouping claiming rights arising from ownership. Based in ownership, 
rather than use, this is inward looking (towards each other) and a 
variant of private property.34 However radical it may be as an 
alternative property practice, it is crucially different from commons 
and commoning which derive rights from use and value property 

                                                        
32 See, for instance, (n 28) outlining the expansion and then contraction of case law 
relating to registration of commons. 
33 The term (and conceptual use of) ‘ecology’ here is drawn from Guattari, see Felix 
Guattari, The Three Ecologies (Gary Genosko (tr), Continuum 2000). See further 
Peg Rawls (ed), Relational Architectural Ecologies: Architecture, Nature and 
Subjectivity (Routledge 2013). 
34 For a fuller discussion of communal and collective rights, see eg Alison Clarke, 
‘Integrating Private and Collective Land Rights: Lessons from China’ (2013) 7(2) J 
Comp L 177; Alison Clarke, ‘Property, Human Rights and Communities’ in Ting 
Xu and Jean Alain (eds), Property and Human Rights in a Global Context (Hart 
2015); Alison Clarke, ‘Land Titling and Communal Property’ in Warren Barr (ed), 
Modern Studies in Property Law Vol 8 (Hart 2015); Alison Clarke, ‘Comparative 
Property Law: Collective Rights within Common law and Civil Law Systems’ (2013) 
1 Hanse Law School Series. 
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only as/for use. Therefore, unlike some other authors,35 I would 
distinguish communal forms from commoning in order to keep in 
focus the key characteristics of commons as premised in use-value, as 
well as essentially collaborative, and, usually, outward looking. 
However, clearly certain activities which support the life of 
communal living are akin to the collaborative activities of 
commoning, and it might, therefore, be occasionally useful to 
distinguish certain forms of collective and communal practices as 
analogous to commoning; a kind of species of ‘internal commons’. 

Constructing a notion of internal commons is particularly 
useful when the communal group requires an ethos or discipline 
which requires full reciprocity between each other and, even more so, 
when mutual forms require protection against disaggregation. Shared, 
communal or collective ownership is precarious if the legal form 
employed allows for members to act as individuals and demutualise 
in order to receive their own portion of the shared property 
(materially or as exchange-value). 36  Commoning practices might 
make this possibility less likely, in that what is carried and amplified 
in these practices is not merely mutual collaboration but also 
reciprocal responsibility.37  

The distinction between commons as use-value for community, 
and communal or collective ownership-value in property is sharply 
evidenced in the Co-operatives and Community Benefit Societies Act 
2014. Under this legislation, co-operatives are designated as mutuals 
which can be disaggregated and the assets once held together 
distributed between the members, 38  whereas community benefit 
societies have their assets locked away from members (rather as 
                                                        
35 See eg Maria Rosaria Marella (n 19), who treats all the examples she draws from 
as equivalent.  
36 Legal forms can be assembled which guard against individual economic gain from 
a collective enterprise, for example in limiting access to an increase in economic 
(incremental) value, see eg Lilac Housing co-housing development, 
<http://www.lilac.coop> and Paul Chatterton, Low Impact Living: A Field Guide to 
Ecological, Affordable Community Building (Routeldge 2014). 
37 See eg Maja Hojer Bruun, ‘Community and the Commons: Open Access and 
Community Ownership of the Urban Commons’ in Christian Borch and Martin 
Kornberger (eds), Urban Commons: Rethinking the City (Routledge 2015). 
38 Although it is possible for co-operatives to incorporate as ‘full mutual’ which then 
excludes the possibility of disaggregation (de-mutualisation).  
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charities have their assets locked away from trustees). The latter, 
then, can be more easily assimilated into a topographical account of 
(classical) commons than the former.39 

However, it should be recognised that internal commons can 
contribute to producing a climate of/for commoning. There are 
examples of internal commons contributing to local services and 
activities by the provision of buildings for community use, but, more 
importantly, all APPs can work together to build a networked ethos 
which supports and promotes commoning: an environment 
conducive to an emerging city architecture of commons. 

Becoming civic (as) commons  

When David Harvey refers to ‘changing the city’ as a ‘common 
rather than an individual right since this transformation inevitably 
depends upon the exercise of a collective power to reshape the 
processes of urbanization’,40 we can envision a potential for this 
change through the lens and vector of commons and, even more so, 
commoning. In London, for instance, the potential for using 
commons to build resistance and resilience has become evident.  

London commons range through the conventional commons of 
open green spaces registered as common land, through to the pro-
active use of commons registration to protect the use of threatened 
(once) open-access assets. The strategic use of registration of 
commons (and village greens) has protected small, marginal, strips of 
land used for recreation, and has even utilised as a possible 
application to protect the undercroft ‘skatepark’ (an informal but 
well established use of the site from the 1970s) on the South Bank 
from enclosure and redevelopment as retail units. It is unlikely that 
registration would have been successful, but the threat to apply for it 
strengthened the hand of the defenders of the skatepark in 

                                                        
39 Similarly the Scottish provisions for ‘community right to buy’ introduced by the 
Land Reform (Scotland) Act 2003, and now extended in the Community 
Empowerment (Scotland) Act 2017, creates a legal form which allows for 
‘community ownership’ without the ability to disaggregate either use or exchange 
value.  
40 See (n 13). 
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negotiations with the Southbank Centre (especially given the 
publicity generated), which were successfully concluded in 2014. 
However, the use of commons registration has been severely 
curtailed not only in the courts,41 but also by the Growth and 
Infrastructure Act 2013, which excludes applications for registration 
of land on which a planning application (for change of use of 
building) has already been made. 

The limitations now placed on registration of commons has 
resulted in the need to seek other strategies for the protection of use 
and assets. Of course, this does not detract from the evidence of past 
success in registration of open spaces, preventing enclosure and 
development, and that evidence, knowledge, of incremental 
registration of a network of spaces has not only increased awareness 
of the potential for active commoning, but also has increased the 
skills and resources necessary to embed and extend similar activities; 
the principles and practices of designing and building the city as 
commune. Added to this are the small-scale, transient commons: 
APPs which involve inhabiting and using a resource for community 
benefit, as long as the activity can be sustained or is allowed. These 
work within the interstices of the city, creating patterns and linkages 
of counter-spaces evidencing property practiced for the benefit of 
local groupings and communities. We could think of them as 
‘itinerant commons’, mobile and fleeting, mundane utopias carrying 
and promoting alternative visions of city.  

This developing ecology of city commons combines with 
another variant: the work of commoning invested in protecting and 
managing ‘community assets’.42 Take, for example, a public house 
called ‘The Ivy House’ in Nunhead, South East London. 43  It 
advertises itself as ‘London’s first co-operative pub’, and the story 
behind its present incarnation is instructive. In 2012, the tenant-
landlord was informed by the owners that the pub was to be closed 
and sold for redevelopment. The tenant-landlord let a group of 
regulars know, and they set about thinking of ways to save the pub 
                                                        
41 See (n 28). 
42 ibid 
43 See The Ivy House Nunhead <ivyhousenunhead.com>, and see ‘Public House’, 
Sarah Turner (dir), 2016. See Public House <www.thepublichousefilm.co.uk> 
accessed November 2017. 



Birkbeck Law Review Volume 5(1) 

 26 

form closure. This was a popular pub locally, and also respected and 
valued as a music venue on London. Their first step was to have the 
pub listed as of Grade II architectural value; a strategy which would 
give it some protection against demolition and therefore be off-
putting to potential purchasers. The second step was to use the 
recently passed Localism Act 2011 to register the pub as an ‘asset of 
community value’. This allowed the group six months to incorporate, 
raise finance, bid for the purchase of the pub and then to be in a 
position to run it. This was achieved (the third step) by using the Co-
operatives and Community Benefit Societies Act 2014 to incorporate 
as a BenCom (a society for community benefit).44 They succeeded in 
purchasing the pub, keeping it open and now running it, very much, 
as an asset of community benefit.45 

The supporters of the Ivy House benefitted from being able to 
draw on an interesting architectural heritage (which helped in raising 
money), and in a portion of their regulars willing to become activists. 
They also benefitted from legislation designed by the Tory-led 
coalition government to build and enhance a ‘Big Society’ willing to 
become responsible for local assets threatened by either local 
authority withdrawal or market forces. They were able to inhabit 
this legislation to their advantage; but it cannot be denied that 
legislation of this kind is part of a neo-liberal agenda to 
‘responsibilise’46 individuals and social groupings.47 This does not 
mean that it should, at all cost, be avoided. Rather, it has to be used 

                                                        
44 Legally they are not a co-operative; but the term ‘co-operative’ clearly reflects 
their ethos, and is a signification they identify with. 
45 What is very clear in so much of the appeal of ‘commoning’, is that the activists 
want to ‘hold’ onto (in a sense ‘freeze’) the use-value of the asset vested in the 
materiality of the asset as property; and are trying to fend off (postpone or lock 
away) the virtual exchange-value of the asset as property. This tension between 
material (use) and virtual (investment) logics is fundamental to any understanding of 
the jurisprudence and politics of property. See further Anne Bottomley, ‘The 
Curvature of the Common’ (forthcoming). 
46 A term actually used in ‘Big Society’ literature. 
47 Commons are also intimately linked into the Deleuzean understanding of 
‘societies of control’; they are not a radical alternative but rather an opening we can 
work with (precariously inhabit), see further Anne Bottomley, ‘The Curvature of the 
Common’ (forthcoming). My approach to the potential of commons, and other 
APPs, is the reason for my omission of the word ‘insurrection’ in the quote taken 
from Vito de Lucia, see (n 2). 
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strategically, clear-sightedly, and with modest ambition, even as our 
imagination reaches well beyond what we are able to, in any 
immediate sense, achieve. These are mundane utopias, minor 
jurisprudences, and no less important for being so.  

Incrementally, a network of related commons practices can 
produce an environment which locates and organises around city as 
commune, or communes. Indeed, as the commons becomes coalesced 
into an environment supporting and amplifying alternative property 
and political practices for the benefit of common use and the value 
of collaboration, it must began to engage with, and seep into, the 
civic city, becoming a potential for civic commons. This would be—
quite possibly is—the building of an alternative architecture of city 
within, despite global economics and the withdrawal of the (local) 
state.  

The role of the critical scholar in such an environment of 
potential is one which requires, again, care and modesty. The sudden 
emergence of a scholastic popularity in the theme of commons risks 
it becoming yet another fashionable cliché unless pursued with care, 
and with a nuanced understanding of the intimate relations between 
commons, neo-liberalism and control.48 Having recognised that, it is 
important that legal scholars understand and use the strategic tools 

                                                        
48In particular, and in part following on from Luc Boltanski’s critique of what he 
calls the ‘artistic critique’ of capitalism in ’68 (within which he would include the 
use of the Situationist slogan used in this text and echoed in my title). See Luc 
Boltanski and Eve Chiapello, The New Spirit of Capitalism (Gregory Eliot (tr), 
Verso 2005). We should be particularly attentive to the use made of, and 
incorporation into, an ‘alternative’ ethos in new modes of capital organisation 
which take-over and mutate ‘life-style’ politics into new regimes of control, in 
particular in constructing modes designed to evoke acceptance of what should be, in 
reality, unacceptable as a form of living in city. This is evidenced in, for instance, 
publicity material in London advertising the marketing of small, densely built and 
over-priced accommodation, where there is an attempt to promote and render more 
palatable the negative aspects of development by the use of words (slogans) such as 
‘green’, ‘open’, ‘space’, ‘community’ and even ‘village greens’. More recently what 
has emerged are designs drawing on co-living to render acceptable tiny apartments 
rented at a high premium, See, for instance, The Collective, so called (or rather so-
marketed as) ‘co-living’ in East London. An illusion of commons: communality as 
lifestyle brought to you by the market as the ‘new normal’. See The Collective 
<https://www.thecollective.co.uk/>, and The Guardian pages on the ‘new normal’ of 
housing (Oct/Nov 2017) sponsored by Lloyds Bank. 
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available in law, and, perhaps finally, loose their fixation on 
absolute dominion, understanding it as a political value, rather than 
as a good (as in complete) description of what Gordon so correctly 
describes as ‘paradoxical property’.49 This is embodied, grounded, 
critique. We cannot, of course, ignore or deny the power, in many 
ways the triumph, of the pattern of enclosure and privatisation 
carried by possessive individualism and market economics. We can, 
however, recover a counter-narrative of property which is part of 
our heritage and has never, finally, been lost or obliterated. We can 
and should celebrate 1217, as we seek to imagine other architectures 
for/of city, other modes of/for living. In the city: the forest! 

                                                        
49 See (n 1).  
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Securitising Street Populations: 
Investment-led Growth in  
Rio de Janeiro and Bogotá 

JOHANNA CORTES-NIETO  
& MONIZA RIZZINI ANSARI* 

Following global trends, many Latin American cities have 
embraced urban governance models that emphasise real estate 
development as a means to absorb surplus capital and trigger 
market-led growth. As the value of real estate investment is 
connected to its spatial surroundings, urban renewal plans, the 
upgrading of historic city centres and tighter surveillance and 
control of urban space have become key components of urban 
governance. Not only does urban planning and management of 
Latin American cities pander to private interests, this type of 
governing and its policies have a significant impact on the cities 
social make up. Public spaces are increasingly policed and 
securitised. Criminal law and other punitive policies have 
played crucial roles in the removal of ‘undesirables’ (beggars, 
drug users, homeless and street populations, etc.) from the areas 
of economic interest. Through the cases of Bogotá and Rio de 
Janeiro, this paper illustrates the growing of coercive and 
punitive urban policies that deal with the homelessness as the 
phenomenon which has escalated since the early 1990s. It is 
claimed that ‘clearing out’ of certain parts of these cities is not 
only achieved by means of deterrence, but more importantly, 
the arbitrary incarceration and physical extermination of these 
populations carried out by the police, military and para-military 
forces. The debates on criminalisation of poverty in the global 
south reveal how urban governance, state violence and 
financialisation are deeply connected. 

                                                        
* Johanna del Pilar Cortes-Nieto is a PhD Law candidate, University of Warwick. 
Moniza Rizzini Ansari is a PhD Law candidate, Birkbeck, University of London, 
with the support of CAPES Foundation within the Ministry of Education, Brazil 
(BEX 0736/14-7). 
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Introduction 

[Colombia]. With the title ‘A Trip to Hell’, Semana, one of the main 
national magazines in Colombia, reported a police raid that took place 
on 28 May 2016 in the biggest drug zone of Bogotá: El Bronx.1 A 
powerful special reaction force of 2,500 police officers and soldiers 
seized and shut down the entire area,2 located just a few blocks away 
from most governmental buildings and tourist hotspots. It was 
described as a ‘sordid stew of drug dens, vagrants, prostitution and 
gambling’,3 an ‘independent republic of crime’,4 or more dramatically, 
as ‘hell on earth’. 5  The operation resulted in the displacement of 
around 3,000 people, most of them ‘homeless addicts’.6 This is not, 
however, a new type of intervention. The El Bronx operation was 
organised by the centre-right re-elected Mayor Enrique Peñalosa, who 
during his previous administration (1998–2001) demolished one of 
Bogotá’s most notorious ‘drugs cooking pots’, El Cartucho, and 
turned it into a concrete plaza.7 Most of the displaced population 
moved to El Bronx, which is located only a few blocks away. 8 
Following the Bronx raid, as in 1998, Mayor Peñalosa promised to 

                                                        
1 Semana, ‘Viaje al infierno: en las entrañas del Bronx’ Semana (Bogotá, 4 June 
2016) <www.semana.com/nacion/galeria/bronx-en-bogota-prostitucion-
desapariciones-microtrafico/476358> accessed 3 September 2017. 

2 R Emblin, ‘El Bronx: The Living Hell at the Heart of Bogotá’ The City Paper 
(Bogotá, 11 July 2016) <https://thecitypaperbogota.com/bogota/el-bronx-the-living-
hell-at-the-heart-of-bogota/13666> accessed 3 September 2017. 

3 J Wyss, ‘Hostages, Drugs, Grenades—Colombia Cracks Down on Notorious 
“Bronx” Slum’ Miami Herald (31 May 2016) 
<www.miamiherald.com/news/nation-world/world/americas/colombia/ 
article80874132.html> accessed 3 September 2017. 

4 Mayor of Bogotá, as quoted by Wyss (ibid). 
5 Emblin (n 2). 
6 Redacción El Tiempo, ‘Comenzó este miércoles la demolición de predios en el 
“Bronx”’ El Tiempo (10 August 2016) <http://www.eltiempo.com/bogota/ 
demolicion-del-bronx-57235> accessed 3 September 2017. 

7 Wyss (n 3).  
8 Andrés Góngora and Carlos José Suárez, ‘Por una Bogotá sin mugre: violencia, 
vida y muerte en la cloaca urbana’ (2008) 66 Univ Humaníst  107, 116; Carlos 
Arturo Bravo Gutiérrez, ‘La producción de marginalidad urbana. El proceso 
sociohistórico, emergencia y configuración del Bronx en Bogotá’ (Universidad 
Santo Tomás 2015) 56. 
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refurbish buildings and public spaces in order to turn the area into a 
cluster of creative and cultural industries. 

The history of both areas reflects complex—local and global—
processes of violence and exclusion. Since the beginning of Colombia’s 
contemporary internal conflict in the 1950s, Bogotá has become one 
of the main receivers of rural migrants and forcibly displaced peoples. 
They have joined the ranks of slum dwellers and street populations. 
In the 1990s, changes in the strategies of local cartels—prompted by 
the US war on drugs9—led to a significant increase in homeless drug 
users, who began to congregate at El Cartucho. 10  Following the 
demobilisation of paramilitaries forces in 2004, ex-combatants took 
control of the drug business in El Bronx, introducing arms trafficking 
as well as brutal practices of violence common within these groups 
such as torture and dismemberment.11 Besides facing the effects of the 
internal civil conflict, El Cartucho and El Bronx’s strategic location 
has made them attractive to real estate investors and the target of 
coercive and aesthetic governmental interventions aimed and 
improving the reputation of Bogotá as a modern, prosperous and safe 
city. Hence, El Cartucho and El Bronx’s fate has been closely linked 
to the developmental imaginaries and aspirations of the city. 

[Brazil] On 21 May 2017 yet another episode of State violence 
took place in Brazil. This time in São Paulo, a municipal intervention 
backed by the State military police raided one of Brazil’s infamous 
cracolândias (‘cracklands’) 12 —an area occupied by groups of 
hundreds of people and where the drug trade and consumption, 
mainly of crack cocaine, is habitual. Around 500 armed police officers 
were involved in the operation and around 50 people were arrested 

                                                        
9 The local cartels decided to focus on crack cocaine rather than on marihuana, as 
well as to pay more attention to the internal market. Bravo (n 8) 48. 

10 Bravo (n 8) 49-50; Centro de Pensamiento y Acción para la Transición—CPAT 
and Pares en Acción Reacción Contra la Exclusión Social—Parces ONG, 
Destapando la olla: informe sombra sobre la intervención en el Bronx (2017) 16. 

11 CPAT (n 10) 61. 
12 See J Watts, ‘Cracolândia: The Crack Capital of Brazil Where Addicts are Forced 
to Seek Help’ The Guardian (São Paulo, 9 May 2013) 
<https://www.theguardian.com/world/2013/may/09/cracolandia-crack-capital-
brazil> accessed 6 June 2017.  
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for drug trafficking offences.13 This intervention was celebrated by 
public authorities as ‘the end of impunity’ in that area. The 
intervention, however, merely removed groups of people and 
displaced them to other parts of the city. Many did not go far and in 
a short period of time they returned to the space they had been in 
before. In this context São Paulo’s centre-right Mayor João Doria 
promised to ‘knock down many buildings and redevelop the streets’ 
in the newly cleared out area.14 

While this is one of the most recent episodes, these police-led 
street operations are not a new approach. In Rio de Janeiro, host city 
of the Olympic Games in 2016, and one of the twelve Brazilian cities 
selected for the FIFA World Cup in 2014, the use of this ‘business-
interest cleansing dynamic’ is also indisputable. In order to make the 
city seem safer for international and corporate investments—
supposedly improving security for all—state authorities have 
implemented policing strategies in preparation for the mega-events 
which have led to the killing of over 2,500 people by the security 
forces, mostly residents of favelas and other impoverished areas.15 
During the ‘Olympic Project’, carried out to promote urban 
regeneration, there were numerous reports of repression of street trade, 
homicides, mass evictions and demolition of homes and of entire 
communities in areas of interest.16 Carried out by security forces, these 
interventions generated further social conflicts, and indeed, with a 
history of extrajudicial executions, death squads and chacinas (police-

                                                        
13 ‘Brazil police raid Sao Paulo “Crackland” and make arrests’ BBC News (21 May 
2017) <http://www.bbc.co.uk/news/world-latin-america-39994177> accessed 6 
June 2017. 

14 ibid  
15 Data circulated by Amnesty International Brazil: ‘The Deadly Side of the Rio 
2016 Olympics’ <https://www.amnesty.org/en/latest/campaigns/2016/06/deadly-
side-rio-olympics-2016/> accessed 6 June 2017. 

16 According to a report released by the World Cup and Olympics Popular 
Committee of Rio de Janeiro, ‘A total of 22,059 families have been removed in the 
city of Rio de Janeiro, amounting to 77,206 people, between 2009 and 2015, 
according to data presented by Rio de Janeiro’s City Hall in July 2015. Dozens 
more communities remain under threat of removal’ (‘Rio 2016 Olympics: 
Exclusion Games—Mega-Events and Human Rights Violations in Rio de Janeiro 
Dossier’ (November 2015) 20 <http://www.streetchildrenresources.org/wp-
content/uploads/2016/01/Rio-2016-Olympics-The-Exclusion-Games.pdf> accessed 
6 June 2017. 
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led massacres) targeting street populations, 17  the tensions of their 
encounter with the security forces intensified in the context of 
international-corporate-touristic-mega events.18 

Since 2009, the goal of ‘cleaning up the city’ has been taken up 
by a task force which brings together security, sanitation and social 
assistance institutions. With the symptomatic name of the ‘Choque de 
Ordem’ (‘Shock of Order’), the public order (mega)operation 19 
established in the city of Rio de Janeiro during the preparation for the 
mega sporting events, has been shown to use violent, controlling and 
abusive practices targeting street populations forcibly removed in the 
process of street cleaning—many of which also agglomerated in the so 
called cracolândias. This ‘removal’ entailed not only the involuntary 
relocation of people to the outskirts of the city, but forced 
disappearance, forced institutionalisation of people and collection of 
their belongings through violent and degrading treatment. Thousands 
of people have been targeted20 and children and young people living 
on the street were particularly affected by these mass operations as 
they involve involuntary relocation to shelters, or even to youth 
detention centres without having committed a criminal offence. 21 

                                                        
17 For an overview of this history of violence, racism and criminalisation of poverty 
in Rio de Janeiro, see Alex Besser et al, ‘Understanding Rio’s Violence: The 
Criminalization of Poverty’, Rio On Watch (1 August 2016) 
<http://www.rioonwatch.org/?p=30636> accessed 6 June 2017. 

18 Other international and ‘mega events’ Rio de Janeiro has hosted recently are the 
2007 Pan American Games, 2013 World Youth Day, 2013 FIFA Confederations 
Cup, among others. 

19 For a detailed account of the measures involved in the Operation Shock of Order 
and reports on violations of rights, see World Cup and Olympics Popular 
Committee of Rio de Janeiro (n 16) 56. See also Transforming Childhoods 
Research Network, ‘“Let’s Win This Game Together” Documenting Violations of 
Children’s Rights Around the 2014 FIFA World Cup in Brazil’ 
<http://www.streetchildrenresources.org/wp-content/uploads/2015/04/15337-SoE-
Let%C2%B9s-Win-This-Game-Together-Report-A4.pdf> accessed 6 June 2017. 

20 Records show that fewer than two weeks before the FIFA World Cup in 2014, the 
municipal administration had forcibly removed 669 people from the streets and 
taken them to the shelter Rio Acolhedor in the neighbourhood of Paciência (J Puff, 
‘MP diz que Rio “tirou” 669 mendigos das ruas para Copa apesar de proibição’, 
BBC Brasil (Rio de Janeiro, 3 julho 2014) <http://www.bbc.com/portuguese/ 
noticias/2014/07/140628_rio_mendigo_wc2014_jp> accessed 6 June 2017. 

21 Terre des Hommes International Federation, ‘Child Rights Violations During the 
Rio 2016 Olympics’ (29 September 2016) <http://www.childrenwin.org/wp-
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These operations have been contested by human rights groups22 but 
strongly supported by other segments of society, in particular those 
interested in the urban regeneration of abandoned areas of the city. 

Although these examples in Colombia and in Brazil might seem 
to be independent events, they are representative of the lived urban 
experience in Latin America. Moreover, they are not recent but rather 
historical expressions of Latin America’s sociopolitical organisation, 
the effects of its colonial past and the violence of development. Street 
populations have historically been the object of brutal projects and 
racist public security policies combined with social cleansing practices. 
What seems to be new—and this refers to a whole innovation of 
neoliberal governmentality in Latin America since the 1990s—is a 
clearer association of such cleansing interventions with a new 
developmental and financial ethos of urban administration. El 
Cartucho, El Bronx and the cracolândias raids are part of larger 
strategies aimed at controlling and removing ‘undesirable’ 
populations from the streets in an attempt to attract international 
investment. They reveal how the violence that has characterised the 
encounter between security forces and street populations in Colombia 
and Brazil intensifies hand in hand with pressures for business 
improvements and competitiveness. 

Latin America is said to have been a laboratory for neoliberal 
governance since the mid-1980s, with the Washington Consensus seen 
as the turning point for neoliberal policy.23 Urban centres across the 
region have been particularly affected by global market forces. At the 

                                                        
content/uploads/2016/09/Rio-2016-Briefing-Paper.pdf> accessed 6 June 2017, 10; 
World Cup and Olympics Popular Committee of Rio de Janeiro (n 16). 

22 See Amnesty International, ‘Violence Has No Place in These Games! Risk of 
Human Rights Violations at the Rio 2016 Olympic Games’ Report (2016) 
<https://www.amnesty.org.uk/files/brazil_olympics_-_briefing_eng.pdf> accessed 6 
June 2017. Amnesty International, ‘Brazil: You Killed My Son: Homicides by 
Military Police in the City of Rio de Janeiro’ Report (3 August 2015) 
<https://www.amnesty.org/en/documents/amr19/2068/2015/en/> accessed 6 June 
2017. World Cup and Olympics Popular Committee of Rio de Janeiro (n 16).Terre 
des Hommes International Federation (n 21). Transforming Childhoods Research 
Network (n 19). 

23 Emir Sader, ‘The Weakest Link? Neoliberalism in Latin America’. New Left Rev 
52, July-August 2008 <https://newleftreview.org/II/52/emir-sader-the-weakest-link-
neoliberalism-in-latin-america> accessed 10 May 2017. 
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same time, waves of coordinated policies towards the ‘social problem’ 
of the urban poor have emerged in the region. The urban context 
today is no different. Following global trends, many Latin American 
cities have embraced models of urban governance which emphasise 
real estate development as a mean to absorb surplus capital and trigger 
market-led growth.24 Thus, urban planning and management of Latin 
American cities are anchored by a need to make areas of economic 
interest available, which in most cases entails the removal of 
‘undesirables’ (beggars, drug users, homeless, street vendors and street 
populations, and so on) from the streets.25 

Against this background, through the cases of Bogotá and Rio 
de Janeiro as empirical starting points, this article addresses the 
association of urban planning with the growing coerciveness and 
punitiveness of policies that deal with street populations as the 
phenomenon escalated from the early 1990s. Two ‘logics’ underpin 
these ‘new’ approaches to urban planning and policy: on the one hand, 
they rely upon aesthetic urban improvements intending to attract 
corporate investments by transforming the images of violence and 
‘disorder’ associated to these cities, and on the other, they are 
implemented by means of further securitisation of poverty and the 
public space.26 The aim of this article is to explore the ways in which 

                                                        
24 See Carlos A De Mattos, ‘Globalización, negocios inmobiliarios y transformación 
urbana’ (2007) Nueva Sociedad 82; Michael Janoschka and Rodrigo Hidalgo, ‘La 
ciudad neoliberal: Estímulos de reflexión crítica’ in Rodrigo Hidalgo and Michael 
Janoschka (eds), La Ciudad Neoliberal Gentrificación y exclusión en Santiago de 
Chile, Buenos Aires, Ciudad de México y Madrid (Pontificia Universidad Católica 
de Chile 2014); Michael Janoschka, Jorge Sequera and Luis Salinas, ‘Gentrification 
in Spain and Latin America—a Critical Dialogue’ (2014) 38 IJURR 1234; Germana 
de Faria Arantes, Intervenções urbanas: rumo à cidade neoliberal (Appris 2015); 
Markus-Michael Müller, The Punitive City: Privatized Policing and Protection in 
Neoliberal Mexico (Zed 2016).  

25 See Kate Swanson, ‘Revanchist Urbanism Heads South: The Regulation of 
Indigenous Beggars and Street Vendors in Ecuador’ (2007) 39 Antipode 708; Anne 
Becker and Markus-Michael Mu ̈ller, ‘The Securitization of Urban Space and the 
“Rescue” of Downtown Mexico City: Vision and Practice’ (2013) 40 Lat Am 
Perspect 77; Vera da Silva Telles, ‘Cidade: produção de espaços, formas de controle 
e conflitos’ (2015) Revista de Ciências Sociais, Fortaleza 46(1). 

26 Securitisation, as will be argued, operates hand in hand with processes of 
criminalisation of poverty and other coercive responses. Criminalisation, in turn, is 
seen to be associated to the idea of culpabilisation of the poor, resulting from 
liberal narratives of individual failure combined with moral judgements based on 
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the issue of street populations has turned into a problem to be solved 
via a ‘security’ rationale so as to facilitate business improvements, real 
estate speculation, tourism and developmental projects. 

We claim that ‘social cleansing’ in these cities is achieved not 
just by means of controlling the use of the public space, but more 
importantly, the arbitrary incarceration and physical extermination of 
street populations encouraged and carried out by civil and military 
police forces, national defence armed forces, municipal guards, public 
order agents, as well as militia gangs, paramilitary groups and private 
security bodies. The securitisation of street populations and what this 
entails are manifestations of the biopolitical unfolding of 
neoliberalism and its punitive and coercive tendencies. Our aim is to 
shed light on how in Latin America urban governance, state violence 
and financialisation assemble in a complex apparatus, which 
engenders coercive and violent responses to the problem of street 
populations. These responses go beyond criminalisation: they involve 
arbitrary incarceration, police brutality and even physical 
extermination. We also seek to problematise the growing 
securitisation of ‘the poor’27 witnessed in recent years and illustrate 
how it is instrumental to processes of capital accumulation in 
contemporary cities. 

2. Demarcating street populations as an object of inquiry 

‘Street populations’ as we conceive them today are considered within 
the social sciences to be a heterogeneous social phenomenon of urban 
poverty historically associated to the social transformations produced 
by industrial capitalism.28 The term ‘street populations’ can comprise 

                                                        
the ethics of work. This triad is construed in this paper as the drivers of what is 
here demonstrated to be the complex mechanism of power revealed in the 
intersections of urban governance, state violence and financialisation. 

27 It is important to point out here that ‘poverty’ and the abstract figure of ‘the poor’ 
are the driving elements of this co-authorship. We are both legal researchers 
committed to make the issue of poverty the focus of our work. Thus for this paper, 
poverty should be taken as the key lense through which we are questioning the 
issues of securitisation, social policy, urban management and financialisation.  

28 In fact, from a Marxist perspective, the roots of the capitalist mode of production 
is in the displacement of feudal work organisation, the enclosure of the common 
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multiple social groups typically sharing the urban experience in the 
urban space: street vendors, beggars, the homeless and travelling 
peoples, among others. Different social, structural and biographical 
factors operate in each case and, because of this, fundamental 
distinctions must be made clear. What usually is pointed out as the 
common ground in this diverse experience of life in the streets is, 
however, an abstract feature: these are populations that in different 
historical times have been marginalised from social organisation, 
excluded from systems of production and consumption and from 
social life, in a highly unequal societies. Yet, marginalisation, 
exclusion, inequality and even vulnerability are unsatisfactory terms. 
The general term ‘street populations’, therefore, produces a 
homogenising effect on what actually is a complex, multifaceted and 
heterogeneous phenomenon.  

‘Homelessness’ is only a part of this wider category and is not 
precisely what we are emphasising here. People that resort to a private 
life in the public space, that make street corners and pavements their 
locus of existence and residence are not just home-less. It is not merely 
the interplay of habitational and housing issues that is at stake.29 To 
avoid the homogenising discourses about the ‘social problem’ of street 
populations means to depart from the usual emphasis on a housing 
issue. It is not merely a matter of homelessness that produces such 
‘social problems’. Other factors are concurrently at play, such as: 
poverty, mental health issues, violence, familial and community 
relations, institutional and political violence, etc.30 

With no a priori identity of those who live on the streets, and 
seeking to avoid stigmatisations, we have based our analysis on an 
ethical–political premise that acknowledges the subjective 

                                                        
lands and freehold estates and, thus, the forcible consolidation of the figure of the 
urban poor. Cf. Karl Marx on the so-called primitive accumulation, Capital, vol I, 
part 8 (Penguin 1990 [1867]). 

29 Also the term ‘homeless’ is not attributed exclusively to those living on the street, 
but can comprise those in temporary housing programmes. 

30 Cheryl Forchuk et al (eds), Homelessness, Housing, and Mental Health: Finding 
Truths, Creating Change (Canadian Scholars’ Press 2011); Irene Rizzini et al (eds), 
Life on the Streets: Children and Adolescents on the Streets: Inevitable 
Trajectories? (IDE 2007).  
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irreducibility of this social condition and experience.31 Essentially, the 
lack of ‘fixed abode’, the nomadic, vagrant, wandering way of life 
seems central in this definition. Thus, this is not about one specific 
social group, but rather multiple groups that are on the street for 
numerous reasons and constitute diverse subjectivities that challenge 
the homogenising effect of life on the street.  

This is how we approach our object of inquiry. We critically 
analyse the ways in which street populations have been securitised and 
subjected to coercive technologies that reduce them to a mass of abject, 
menacing and dangerous subjects that need to be removed in order for 
‘business to flourish’. From a historical perspective, it was within the 
expansion of industrial capitalism that the links between poverty, 
vagrancy and criminality were constituted.32 As the poorest strata of 
society street populations personify the contradictions of capitalist 
mode of production being simultaneously victimised and seen as a 
dangerous group.33  

Policies based on liberal traditions of reinsertion of the 
individual back into the productive system end up further 
marginalising such groups by enforcing the logic of individual 
responsibility and failure. This is frequently referred to as a processes 
of culpabilisation.34 Culpabilisation is directly linked to the factors 
said to lead people to resort to a life on the streets. Thus, philanthropic, 
hygienist and punitive measures are interconnected, as individualising 
and pathologising responses to social imageries and perceptions. 
Hygienist circular discourses—founded on the need to eliminate this 
‘social problem’—are promoted by reinforcing the labels and stigmas 
of the street populations. Thus a crucial claim we endorse is that it is 
                                                        
31 This ethical-political research posture has been built throughout our past research 
experiences in this field and can also be found in different studies about street 
populations in Latin America. See a contribution to Miriam Krenzinger, 
Populações em Situação de Rua (Pallavra 2017). See also A Javier Omar Ruiz, ‘Los 
citadinos de la calle, nómadas urbanos’ (1999) Nómadas 172. 

32 R Sennett, Flesh and Stone: The Body and the City in Western Civilization 
(Norton 1994); Bronislaw Geremek, Poverty: A History (Blackwell 1997). 

33 Cecilia Coimbra, Operação Rio: o mito das classes perigosas (Oficina do 
Autor/Intertexto 2001). 

34 P Guareschi, ‘Pressupostos Psicossociais da Exclusão: Competitividade e 
Culpabilização’ in Bader Sawaia (org), As artimanhas da exclusão: análise 
psicossocial e ética da desigualdade social (Vozes 1999). 
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through the construction of such social perceptions, about the poor, 
that policy responses have been historically constructed.35 

These constructions, in turn, have a direct impact on bodies. The 
street is a place of bodily vulnerability.36 The body is the visible strand 
of the social-political existence of street populations in the city. Food 
and personal care are the immediate bodily needs that are addressed 
by social policies and charity practices. It is also upon the body that 
interventions and violations are inflicted. 37  As a result, street 
populations develop group behaviour to protect themselves, which 
occasionally involves the creation of communities and a sense of 
belonging for mutual protection. Strategies of collective action, 
association and mobilisation can also be produced. Therefore, life in 
the street is both individual and collective, it can simultaneously 
alienate and bring people together.38 

In order to address the street population’s conditions it is crucial 
to grasp the intersections of bodily existence within the urban public 
space. The street is not merely a geographical space, it is a locus of 
social processes, subjectivities and senses of belonging. To be living in 
the streets means to impact the urban space and to be transformed by 
it. This is the paradox that this study seeks to draw attention to—that 
the corporal and nomadic characteristics of this social segment makes 
at the same time both less likely to be affected by social policies and 
more liable to being affected by urban planning measures that control 
the uses of public space. Indeed, the point of contact between street 
populations and the State are much more frequently mediated by the 
police than by social workers.39 Apart from all the risks and the lack 

                                                        
35 See Mitchell Dean, The Constitution of Poverty: Toward a Genealogy of Liberal 
Governance (Routledge 1991). 

36 Simone M Frangella, Corpos urbanos errantes: uma etnografia da corporalidade 
de moradores de rua em São Paulo (Anablume, Fapesp 2009). 

37 ibid 
38 ibid 
39 This is a paradox pointed out in a research in which one of this article’s authors 
have participated: Miriam Guindani et al, ‘Segurança Pública e Populações em 
Situação de Rua: desafios às ações intersetoriais e políticas pedagógicas’ in 
Cristiane Lima et al (org), Segurança Pública e Direitos Humanos: temas 
transversais, vol 5 (Ministério da Justiça/ Secretaria Nacional de Segurança Pública 
2014). 
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of basic material needs inherent to a life in the streets, street 
populations are also commonly susceptible to material, physical and 
symbolic violence. Living on the street40 means a life of instability, a 
life at the margins of formal views about society where the State is 
allegedly the provider of order and safety. We could say that many 
public security policies that address street populations are not seeking 
their protection, but targeting them as the potential threat to society’s 
safety and order.41 Policies, therefore, reflect the hegemonic imageries 
and perceptions that, instead of treating these populations as subjects 
of rights, take them to be object of social control.  

3. The entrepreneurial city:  
Construction investments for business improvements 

Although most frequently the analysis of poverty in the urban space is 
centred on the ways in which the capitalist mode of production has 
ended up generating a by-product—a vast mass of the urban poor—
David Harvey reminds us of the centrality of cities to the very 
development of capitalism. Cities and urban populations have not 
only ‘arisen through the geographical and social concentration of a 
surplus product’,42 they have also been instrumental in reproducing 
capitalism to the extent that they absorb this surplus, which is what 
propels the system. As stated by David Harvey: ‘Capitalism needs 
urbanization to absorb the surplus product it perpetually produces’.43 
Public investments in physical infrastructure as well as housing 
development are some of the old strategies through which the surplus 
product is absorbed. 44  This type of urban restructuring is 
                                                        
40 When we use the phrase ‘living on the street’ we are not merely talking about 
those who use the street as a place that provides them with ‘housing’, or an 
alternative to a ‘home’. The term ‘living on the street’ includes those that use the 
street as their place of business, street commerce or beggars, for example. Those 
who spend the day in the street but do have a home to go at the end of the day, 
workers who sleep rough during the week, going to the homes only at weekends. 

41 Guindani et al (n 39). 
42 David Harvey, Rebel Cities: From the Rights to the City to the Urban Revolution 
(Verso 2013) 5. 

43 ibid 
44 ibid 
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characterised by Harvey as a process of ‘creative destruction’, which 
particularly affects the poor. 45  ‘Creative destruction’ relies upon 
different techniques, ranging from expropriation, police and military 
interventions, to property speculation and the fiscal disciplining of 
local governments,46 demanding a combination of financial capital 
and state engagements. 

Cities have also been crucial to the development of 
neoliberalism. They have been the laboratories in which neoliberal 
ideas and practices have been experimented with, and the spaces 
where the processes of ‘creative destruction’ increasingly occur.47 As 
described by Brenner & Theodore, processes of delegation of power 
combined with declining state support, among other phenomena, have 
imposed higher financial burdens on the cities and forced them to 
engage in processes of ‘interspatial competition, place marketing, and 
regulatory undercuts in order to attract investment and jobs’. 48 
Furthermore, they have become geographical targets for 
experimentation aimed to ‘mobilise city space as an arena both for 
market-oriented economic growth and for elite consumption 
practices’.49  

Competition and urbanisation led by transnational capital have 
contributed to the emergence of ‘entrepreneurial cities’. This term, 
coined by David Harvey, denotes urban governance schemes 
concerned with enhancing cities’ competitive position in the global 
market as a mean to attract investment and intensive consumption, 
and in this way, boost growth. 50  Cities rely upon different and 
innovative strategies that usually involve the (re)commodification of 
urban space and place marketing. Particularly in Latin America, this 
phenomenon unfolds especially in central neighbourhoods, given their 
deterioration as a result of urban de-industrialisation. Thus, the 
                                                        
45 ibid 
46 ibid 
47 Neil Brenner and Nik Theodore, ‘Cities and the Geographies of “Actually 
Existing Neoliberalism”’ (2002) 34 Antipode 349. 

48 ibid 367 
49 ibid 368 
50 David Harvey, ‘From Managerialism to Entrepreneurialism: The Transformation 
in Urban Governance in Late Capitalism’ (1989) 71 Geografiska Annaler, Series B, 
Human Geography 3.  
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entrepreneurial city has resulted in the restructuring of the inner city 
accompanied by the return of investment capital in real estate markets. 
The value of real estate investments has been maintained and boosted 
not only by means of aesthetic interventions in the surrounding public 
spaces, but also by resorting to control, surveillance and violence, all 
this with the aim of removing undesirables and creating safe spaces 
both for people and capital.51 

What we face today is a new logic of security-led growth which 
we will explore in the following section in terms of a ‘process of 
securitisation’ of urban spaces and the urban poor. For the time being, 
we propose to examine the ways in which our empirical units of 
observation reveal a new tendency, that is: a developmental and 
financial logic of urban administration that explicitly advocates a 
political project of social cleansing interventions to attract 
international investments based on infrastructure reforms, public-
private partnerships and real estate speculation. 

In Brazil, construction businesses have been known to be the 
main donator to electoral campaigns—regardless of the political 
stance of the parties involved—even after recent legislation has 
prohibited corporate contributions to candidates. 52  Multiple 
corruption scandals have been exposed in the midst of the country’s 
recent political crisis which led to the parliamentary coup in 2016. 
Grupo Odebrecht, the largest construction conglomerate in Latin 
America, was one of the actors at the centre of the turmoil.53 Since 

                                                        
51 Becker and Mu ̈ller (n 25) 77-78. 
52 A Duarte, ‘Empresas driblam lei para doar a campanhas eleitorais’ O Globo (Rio 
de Janeiro, 18 September 2016) <https://oglobo.globo.com/brasil/empresas-
driblam-lei-para-doar-campanhas-eleitorais-20132632> acessed 6 June 2017. 

53 In between accusations of corruption, favouring certain companies for public 
tenders, in 2017 the Audit Office of the state of Rio de Janeiro identified the 
overbilling by the consortium (of which Odebrecht participated in) in charge of the 
construction projects implemented in Rio’s favelas as part of the former federal 
government’s Programme of Growth Acceleration [Programa de Aceleração do 
Crescimento]—a central infrastructure programme with public and private 
investments for urban reforms, sanitation, transport, logistic and also housing 
projects. ‘Obras do PAC em favelas do Rio foram superfaturadas, diz TCE-RJ’ G1 
Rio (Rio de Janeiro, 15 March 2017) <http://g1.globo.com/rio-de-
janeiro/noticia/obras-do-pac-em-favelas-do-rio-foram-superfaturadas-diz-tce-
rj.ghtml> accessed 6 June 2017. 
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2015, many of its executives have been arrested and, in plea bargains, 
confessed to having payed bribes to government officials in exchange 
for infrastructure contracts in Brazil as well as in many other countries 
in Latin America.54  

Since the 1990s, Rio de Janeiro has been consolidating a market-
interest agenda of ‘entrepreneurial urban governance’ based on the 
1993 Strategic City Plan—itself a product of the alliance between 
public and private sectors at the time.55 More recently, in the context 
of preparations for mega events in 2014 and 2016, when the city of 
Rio de Janeiro sought to improve its international image of a 
dangerous city, the mayor at the time, Eduardo Paes capitalised on the 
momentum to rebrand Rio: from a violent city, to an investment 
opportunity56 (the ‘Olympic Project’). The upcoming mega events also 
promoted the discourse of an opportunity to implement overdue 
urban revitalisation plans with the promise of creating a legacy of 
infrastructure for the city.57  

Amidst construction plans for sporting venues that entailed the 
removal of entire communities, the most notorious case being that of 
Vila Autódromo, 58  some other major urban regeneration projects 

                                                        
54 D Gallas, ‘Brazil’s Odebrecht Corruption Scandal’ BBC News (7 March 2017) 
<http://www.bbc.co.uk/news/business-39194395> accessed 6 June 2017. 

55 Luanda Vannuchi and Mathieu Van Criekingen, ‘Transforming Rio de Janeiro for 
the Olympics: Another Path to Accumulation by Dispossession?’ Articulo (special 
issue 7, 2015: Tales of the City) <https://articulo.revues.org/2813#tocto1n3> 
accessed 6 June 2017. 

56 Actions for this aim included not only urban regeneration, as we shall see, but 
also symbolic practices such as ‘concealing’ the city’s spatial exclusion from the 
international gaze, epitomised in the episode where Google Maps was called to 
remove the word ‘favela’ in Rio’s map in 2013, having reverted the suppression in 
2016. See: N Southwick, ‘The Importance and Challenges of Putting Favelas on the 
Map’ RioOnWatch (Rio de Janeiro, 11 October 2016) 
<http://www.rioonwatch.org/?p=32519>.  

57 O Santos Jr, ‘A modernização neoliberal no Rio de Janeiro’ in LCQ Ribeiro, LC 
Lago (eds), Rio de Janeiro: transformações na ordem urbana (Observatório das 
Metrópoles, Letra Capital 2015). 

58 See Terre des Hommes International Federation (n 21). See also T Phillips, ‘Brazil 
troops and police raid Rio shantytown in clean-up drive’ The Guardian (Rio de 
Janeiro, 13 November 2011) <https://www.theguardian.com/world/2011/ 
nov/13/brazil-troops-raid-shantytown> accessed 6 June 2017. 
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were designed. One example is Porto Maravilha,59 one of the biggest 
public-private partnerships in the country created to recuperate the 
strategic site of the Zona Portuária—a deteriorated but central port 
area of the city. To make this project viable the municipal government 
widened the construction potential in the area to attract real estate 
investment. Through the sale of securities 60  to the private sector 
interested in constructing residential and corporate buildings, the 
renovations were primarily financed by private investments. It is 
worth mentioning that the infrastructural reforms were carried out by 
a consortium of construction companies which included Odebrecht, 
OAS Construtora and Carioca Engenharia. Diverse published 
materials examined this urban operation from a financial and 
administrative perspective.61  What is relevant here, however, is to 
indicate that this revitalisation project was implemented in utmost 
disregard to the demands of those who live and work in the area. 
Although some areas were reserved for the construction of social 
improvements and housing, the implementation of Porto Maravilha 
has been marked by disputes between the local community and 
government and by the generation of profit to the private sector by 

                                                        
59 See the website of Rio de Janeiro’s municipal council for more details: 
<http://www.rio.rj.gov.br/web/secpar/porto-maravilha>. 

60 Called Certificates for Potential Additional Construction (CEPAC), these are 
defined as ‘publicly traded securities issued by municipalities as instruments to 
finance large scale urban interventions through the sale of development air rights’ 
(Shawn T Amsler, ‘The Redevelopment of Rio de Janeiro’s Historic Port District—
a study of urban waterfront revitalization as a catalyst for real estate development’ 
Graduate School of Architecture, Planning and Preservation, Columbia University 
(May 2011) iv <http://portomaravilha.com.br/conteudo/estudos/ea1.pdf> accessed 
6 June 2017). 

61 ibid. See also Mariana Werneck, ‘Os infames termos aditivos e o mico do Porto 
Maravilha’, Observatorio das Metrópoles (Rio de Janeiro, 30 March 2017) 
<http://observatoriodasmetropoles.net/index.php?option=com_k2&view=item&id=
1956%3Aa-fal%C3%A1cia-do-porto-maravilha-ppps-cepacs-e-o-%C3%B4nus-
para-o-poder-p%C3%BAblico&Itemid=180#> accessed 6 June 2017. 
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means of public funds.62 Ironically, in the end, it was the public sector 
that went bankrupt.63 

In Colombia, since the 1990s, Bogotá has been exposed to 
increasing financial burdens, in part due to the decentralised structure 
introduced by the Constitution of 1991 alongside other neoliberal 
institutional reforms. 64  This has contributed to the rise of a 
development model which relies on enhancing competitiveness, in 
particular in the area of real estate development. Bogotá’s government 
has struggled to improve the city’s image and disassociate the city 
from the national civil conflict.65 The main strategies put in place have 
consisted in architectural improvements, civic education (e.g. 
education for self-government and engagement in democracy), 
cultural marketing, environmental protections, fiscal incentives and 
security schemes. 66  Governmental efforts have proven effective in 
improving the city’s reputations, as shown by a number of 
international awards and the city’s improved credit ratings. 67 

                                                        
62 See Ribeiro et al, ‘What Is at Stake in These Games? 2016 Olympics and the 
Commodification of the City of Rio de Janeiro’. Dossier Observatório das 
Metrópoles. (IPUUR 2016) <http://www.observatoriodasmetropoles.net/images/ 
abook_file/dossieJO_2016_ing.pdf> accessed 6 June 2017. 

63 Boeckel et al, ‘Governo do RJ decreta estado de calamidade pública devido à 
crise’, G1 Rio (Rio de Janeiro, 17 June 2016) <http://g1.globo.com/rio-de-
janeiro/noticia/2016/06/governo-do-rj-decreta-estado-de-calamidade-publica-
devido-crise.html> accessed 6 June 2017; F Matoso, ‘Planalto edita MP que dá 
socorro financeiro de R$ 2,9 bilhões ao Rio’ G1 Rio (Rio de Janeiro, 21 June 
2016) <http://g1.globo.com/rio-de-janeiro/noticia/2016/06/medida-provisoria-da-
socorro-financeiro-de-r-29-bilhoes-ao-rio.html> accessed 6 June 2017. 

64 Luis Eslava, Local Space, Global Life. The Everyday Operation of International 
Law and Development (CUP 2015). 

65 Camilo Andrés Cifuentes Qui and Sandra Fiori, ‘El urbanismo y lo urbano en la 
transformación de Bogotá. Discursos expertos y palabras de los habitantes’, (2012) 
11 Dearq 138, 141; Eslava (n 64) 63. 

66 Jhon Williams Montoya, ‘Bogotá, urbanismo posmoderno y la transformación de 
la ciudad contemporánea’ (2014) 57 Revista de Geografía Norte Grande 9, 16-26. 

67 Bogotá received special recognition at the World Bank Urban Forum in 2005 for 
its public governance practices. In 2006, the city won the Golden Lion Award at 
the 10th Binnal di Venezia due to its architectonic improvements. The successful 
rehabilitation of public spaces was also highlighted in the UN Population Fund’s 
2007 report State of the World Population: Unleashing the Potential of Urban 
Growth. More importantly, the city improved its creditworthiness significantly 
enjoying since 2005 of a AAA sovereign credit rating. These and other awards 



Birkbeck Law Review Volume 5(1) 

 46 

Beginning in the late 1990s, the city centre became a key focus 
for the municipal administrations. Large investments in reclaiming 
and upgrading public spaces, schemes aimed at improving perceptions 
of security and even fiscal incentives have been put in place expecting 
to encourage the return of the upper classes, as well as investors.68 In 
contrast to the selective and smaller scale interventions pandering to 
market demands that predominated in the 1980s and early 1990s, in 
the late 1990s massive regeneration projects were backed by new 
urban legislation. This new legislation emphasised the importance of 
public space in urban development and the role of the state as an 
urban strategic planner with the aim of enabling and invigorating land 
and real estate markets, among other objectives. 69  Hence, the 
construction sector has been one of the main beneficiaries of these 
innovations due to the rise in land prices, slackening of building 
regulations and more state subsidies. The recent Odebrecht scandal 
also reveals the close links between the construction industry and local 
politics in Colombia. Odebrecht also played an important role in 
Colombia, contributing to the political campaigns of national and 
municipal leaders, while at the same time was favoured with key 
contracts to develop crucial infrastructure projects.70  

The urban regeneration of El Bronx is part of one the large-scale 
projects undertaken in Bogotá in recent years. This project comprises 
several neighbourhoods in the most violent and abandoned area of the 
city centre. The first part of the project was accomplished in the early 
2000s after the El Cartucho raid was carried out in 1998. The original 
plan was to improve public spaces in order to enable the private sector 
to develop residential and commercial urban developments. 
Approximately 680 constructions were pulled down and a large public 
square was built, but so far the other elements of the regeneration 
project have not been carried out, mainly because the investment 
                                                        
attest Bogota’s success in improving its reputation and competitive position in the 
global arena. See Eslava (n 68) 61-63. 

68 Samuel Jaramillo, ‘Reflexiones sobre las políticas de recuperación del centro (y del 
centro histórico) de Bogotá’ (2006) Documento CEDE 40. 

69 ibid 24; Montoya (n 66) 17. 
70 Tomás Betin, ‘Los grandes contratos de Odebrecht en 25 años en Colombia’ El 
Heraldo (Colombia, 6 February 2017) <https://www.elheraldo.co/colombia/los-
grandes-contratos-de-odebrecht-en-25-anos-en-colombia-326030> accessed 8 
September 2017.  
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expected never arrived. The intervention was successful however in 
increasing land prices.71  

During the previous municipal administration, changes were 
introduced to the city centre regeneration plan. Instead of real estate 
development, the previous local government attempted to turn El 
Bronx into a cluster of social services targeting in particular homeless 
and vagrant populations. The project included areas of controlled 
drug use together with temporary accommodation facilities.72 The 
current administration changed the land uses allowed in the area and 
returned to the original plans set in 1998. Just a couple of weeks after 
the raid, the city’s new development plan was put in place, again 
inspired by the idea that reclaiming and embellishing of public spaces 
improve security.73 In practice, the raid accomplished the first stage of 
the Bronx regeneration plan to the extent that it displaced the street 
population and provided justification for land confiscation.74 

The interventions in Cracolândia, Zona Portuária, Vila 
Autódromo, El Bronx and El Cartucho are part and parcel of the 
neoliberal visions of the city that have dominated the political arenas 
in both Brazil and Colombia in the past decades. The re-conquest and 
recovery of the city centres play a crucial role in attuning the city to 
investors’ expectations due to their symbolic and material meaning in 
terms of images of sovereignty, security and prosperity. As the cities 
grow and valuable land becomes scarce, city centres also become 
attractive spaces for business, housing and real estate developments. 
Poor populations become redundant (or undesirable) in light of the 
new uses and imaginaries of the city and, hence, subjected to different 
technologies to make them disappear. We will explore some of these 
measures in the following section. 

                                                        
71 Jaramillo (n 68) 33-34; Centro de Pensamiento y Acción para la Transición (n 10).  
72 ibid 
73 ibid 
74 ibid 
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4. Security-led growth, investment-led ‘pacification’ 

Literature from the last two decades has highlighted how neoliberal 
policy relies on coercive and a punitive logic to manage populations, 
in particular in the city. 75  Loïc Wacquant illustrates the punitive 
manifestation of neoliberalism in the context of the North American 
cities. His work shows how the rise of neoliberalism in the United 
States is deeply connected to higher levels of incarceration of the 
underclass, coupled with the punitive slant of the welfare apparatus.76 
The penal and workfare apparatus acquire new functions in this 
context: they contain the disorder generated by the insecurity and 
inequality brought about by neoliberalism, while at the same time 
make problem populations invisible or force them to disappear 
altogether.77 

As argued by Mitchell & Beckett, zero tolerance policing and its 
‘broken window’ theoretical underpinning—the idea that 
neighbourhoods that fail to address manifestations of disorder such as 
broken windows are an invitation for crime and criminals—lie at the 
root of many of the phenomena described by Wacquant. A growing 
transnational security industry led by the United States has promoted 
these strategies as a ‘success’—the case of New York City being the 
example—and has turned them into best practices to be followed.78 
Recommendations include: increments in policing and surveillance, 
anti-homeless laws, tougher punishment for misdemeanour offences 
such as public drunkenness, prostitution and street vending, and other 
aggressive forms of law enforcement. For Becker and Müller the 
exportation of this model of urban control has become a core element 
of neoliberal urbanisation. 79  Besides providing legitimation to 
coercive interventions, it reflects the growing interpenetration of the 
                                                        
75 See Ruth Wilson Gilmore, Golden Gulag: Prisons, Surplus, Crisis, and 
Opposition in Globalizing California (UCP 2007); Loïc Wacquant, ‘Crafting the 
Neoliberal State: Workfare, Prisonfare, and Social Insecurity’ (2010) 25 Sociol 
Forum 197; Bernard E Harcourt, The Illusion of Free Markets. Punishment and the 
Myth of Natural Order (HUP 2011); Becker and Müller (n 25). 

76 Wacquant ibid 214-15. 
77 ibid 198-99. 
78 Katharyne Mitchell and Katherine Beckett, ‘Securing the Global City: Crime, 
Consulting, Risk, and Ratings in the Production of Urban Space’ (2008) 15 IJGLS 75. 

79 Becker and Mu ̈ller (n 25). 
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(neoliberal) global economy and a globalised economy of ‘security’ 
expertise, both interested in reducing investment-related risks.80  

Security and (dis)order concerns regarding ‘the proper use, 
design, and (re)ordering of urban space’81 are a central element of the 
dynamics described above. 82  In the case of ‘inconvenient’ urban 
populations, this involves their securitisation through their discursive 
construction as existential threats to society83 or simply as a dangerous 
element.84 Securitisation calls upon a defence logic and, consequently, 
engenders and legitimises coercive and punitive responses in the form 
of criminalisation of certain groups, militarisation of territories, police 
force incursions and administrative sanctioning. In Latin America 
these interventions also include extermination, massacres, forced 
disappearance, torture and degrading treatment. The coercive and 
punitive logic that securitisation enables is not necessarily an 
emergency response; these types of interventions have become regular 
and normal in current urban governance. They are promoted by the 
State—directly or indirectly—as well as by other actors—such as 
corporations and interest groups, and involve the use of both physical 
and symbolic violence. John Gledhill categorises the securitisation of 
inconvenient populations as a ‘new war on the poor’ precisely to 
highlight the heterogeneity of drivers and forms of violence.85 

Security in this context constitutes a ‘mode of governing’, 86  a 
technology: ‘through which individuals, groups, classes, and, ultimately 
modern capital is reshaped and ordered.’87 Securitisation as part of this 
governmentality is instrumental to capitalist accumulation to the extent 
that it facilitates the control, neutralisation and removal of undesirable 

                                                        
80 ibid; Mitchell and Beckett (n 78). 
81 Becker and Mu ̈ller (n 25) 78. 
82 John Gledhill, The New War on the Poor. The Production of Insecurity in Latin 
America (Zed 2015) 19; Becker and Müller (n 25) 5. 

83 Barry Buzan et al, Security: A New Framework of Analysis (Lynne Rienner 1998) 
21. 

84 Rita Abrahamsen, ‘Blair’s Africa: The Politics of Securitization and Fear’ (2005) 
30 Alternatives 55, 71. 

85 Gledhill (n 82) 1-2. 
86 Becker and Müller (n 25) 149; Mark Neocleous, Critique of Security (EUP 2008) 
4. 

87 Neocleous ibid 4. 
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and redundant populations, the constitution of their subjectivities in 
forms amenable to the needs of the entrepreneurial city, and the 
elimination of barriers which impede the extraction of profit from selling 
goods and services within them. 88  The expression ‘accumulation by 
securitisation’ is useful to understand this connection, as it emphasises 
how the ‘social problem’ of poor populations is coupled with security 
concerns as part of ‘a dynamic in which capital accumulation is enabled 
by practices and related logics of security in ways that often provoke 
dispossession, with such dispossession itself further enabling 
accumulation’.89  

Some voices warn about how the neoliberal punitive measures, 
and the monolithic image of the neoliberal state that emerge from 
Wacquant’s and similar accounts, are essentialised.90  Nevertheless, 
these scholars do not question the punitive tilt of penal and welfare 
practices in the particular case of the United States and other specific 
countries. They call for historic specific analyses that take into account 
the context and engage with particular practices. 

In response to this critique a growing literature illustrates the 
use of coercive and punitive interventions to neutralise social turmoil 
and facilitate accumulation in particular cities. These studies show 
how the practices unfold differently depending on the institutional, 
political, spatial, social and economic characteristics of the particular 
contexts, as well as the specific geographic and special negotiations 
that take place in each case.91 Ethnographic research has also shown 
that the punitive turn is both a top-down and a bottom-up process, 
whose formation cannot be reduced to the neoliberal rationality.92 

                                                        
88 Gledhill (n 82) 20. 
89 Francis Massé and Elizabeth Lunstrum, ‘Accumulation by securitization: 
Commercial Poaching, Neoliberal Conservation, and the Creation of New Wildlife 
Frontiers’ (2016) 69 Geoforum 227, 228. 

90 Mariana Valverde, ‘Comment on Loïc Wacquant’s “Theoretical Coda” to 
Punishing the Poor’ (2010) 14 Theor Criminol 117; Pat O’Malley, ‘Prisons, 
Neoliberalism and Neoliberal States: Reading Loïc Wacquant and Prisons of 
Poverty’ (2014) 122 Thesis Eleven 89; Máximo Sozzo, ‘Postneoliberalismo y 
penalidad en América del Sur. A modo de introducción’ in Máximo Sozzo (ed), 
Postneoliberalismo y penalidad en América del Sur (CLACSO 2016). 

91 Becker and Mu ̈ller (n 25). 
92 ibid 8-9. 
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For instance, Markus-Michael Müller93 explains how the urban 
regeneration project aimed to regain control over Mexico City’s 
historic centre, has relied on a combination of punitive and 
architectonic strategies ranging from the criminalisation of informal 
economic activities, to zero tolerance policing and the construction of 
concrete-based open public spaces. The ‘mobilisation of legalities’ has 
been a key component of this strategy: besides criminalisation of street 
commerce and other activities that are accused of promoting disorder 
and insecurity, the expropriation and confiscation of real estate 
supposedly involved in criminal activity have also been a common 
practice. The law has created a ‘punitive topography’, which, on the 
one hand, has resulted in the displacement of some ‘undesirable’ 
communities, whilst on the other has converted many places where 
‘urban marginal live and struggle for economic survival into veritable 
spatial containers for the ostracization of undesirable social categories 
and activities’. 94  The agents of these developments are not only 
neoliberal reforms or the war on drugs—even though they are crucial 
in this process. Local politicians deal with crime through a security 
mindset and bring attention to personal security in order to mobilise 
political support.95 These top-down schemes are then complemented 
by ‘bottom-up forms of decentralised security’, which are connected 
to poor residents’ demands for more aggressive police presence, a 
growing industry of security expertise and other civic organisations, 
as well as ‘private vigilantism’ emerging in upper class 
neighbourhoods and financial districts.96 

In the case of Rio de Janeiro, John Gledhill shows how the 
securitisation of slum dwellers—favelados—has been central to 
processes of gentrification and the removal of poor communities from 
areas of economic interest, and the protection of utility companies’ 
revenues, and the creation of new markets for different types of goods 
and services.97 Yet, he also illustrates the multiplicity of strategies that 
the security mind-set can engender. He explains how Rio introduced 

                                                        
93 Markus-Michael Müller, ‘Penal Statecraft in the Latin American City: Assessing 
Mexico City’s Punitive Urban Democracy’ (2013) 22 Soc & L Stud 441, 447. 

94 ibid 450. 
95 Becker and Mu ̈ller (n 25) 6, 146. 
96 ibid 9-15. 
97 Gledhill (n 82) 59-61. 
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a pacification scheme which combined development projects with 
militarised police surveillance and territorial control, producing ‘a 
strong subjection of ‘reconquered’ territories to the market’.98  

Alongside these forms of control, the examples of Bogotá and 
Rio also epitomise the use of brutal physical force for ‘cleansing’ 
purposes. With their violent history associated with ‘organised’ crime, 
drug trafficking, militia and paramilitary groups, both cities have been 
facing their own processes of securitisation and indeed militarisation. 
These processes are seen to deeply affect impoverished populations. 
Street populations face specific problems in this context as the new 
urban management model seems to increase socio-spatial inequalities 
both in Rio and Bogotá. 

The security rationality and coercive approaches that have 
dominated the Colombian response to violence and conflict 
nationally—influenced by the Cold War, the war on drugs and the 
war on terrorism—have also not been foreign to urban governance. 
The war has been waged in the cities, while the military approach to 
the internal conflict has permeated urban strategies to control crime 
and (dis)order. Furthermore, on the national level, security attained 
through punitive and coercive means has been represented as a 
condition for the possibility of growth, a growth reliant upon 
investment. Security as the opposite of violence and conflict has been 
elevated to a superior public goal that demands sacrifice and citizens’ 
active engagement. Bogotá’s reputation as a secure destination for 
investment has improved hand in hand with an increasing punitive 
and coercive attitude towards crime and social turmoil. Against this 
backdrop, the way El Cartucho and El Bronx raids unfolded is not 
surprising.  

In addition, street populations have been historically targets of 
extreme forms of violence in Colombia, such as practices of ‘social 
cleansing’ perpetrated by diverse actors in connection to different 
social, political and economic dynamics.99 Media and governmental 
                                                        
98 ibid 53-54. 
99 Police officers, paramilitary groups, private security guards and community 
leaders, can be counted among the perpetrators of events of ‘social cleansing’. The 
connection between social extermination and business sectors is also well known. 
Local businesses have financially contributed to the creation of extermination 
squads or directly hired mercenaries to get rid of ‘undesirable individuals’. Lovisa 
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discourses also contributes, to the extent that they depict street 
populations as inherently dangerous, immoral, dirty, disposable, 
made up of almost non-humans.100 Police authorities and most media 
outlets reject the connection of these deaths to extermination squads 
or police brutality and instead privilege explanations related to inter-
gang wars or isolated incidents of alcohol and drug abuse.101  

What El Cartucho and El Bronx raids reveal, however, is a new 
connection between coercive approaches to urban order—which 
include police brutality—on the one hand, and real estate interests and 
urban developmental aspirations on the other. In the case of El Bronx, 
violence and physical force were crucial in the displacement and 
disappearance of those who for decades had inhabited the 
neighbourhood. Those who tried to resist displacement suffered 
beatings, arbitrary incarceration and even forced disappearance.102 
Hence El Cartucho and El Bronx constitute not only struggles for 
crime control or the moralisation of the city, more importantly, they 
represent disputes for a territory traditionally inhabited by street 
populations, a struggle for its commodification as Bogotá endeavours 
to attract investment and growth. 

In Rio de Janeiro, the violence towards street populations is also 
historical. The new context of an ‘Olympic Project’ for the urban 
revitalisation of the city, however, has encouraged both innovation 
and systematicity. In general terms, we can find multiple records103 

                                                        
Stannow, ‘Social Cleansing’ in Colombia (Simon Fraser University 1996) 78-100; 
Góngora and Suárez (n 8); Centro Nacional de Memoria Histórica, ‘Limpieza 
social. Una violencia mal nombrada’ (Centro Nacional de Memoria Histórica y 
Universidad Nacional de Colombia 2015); Ingrid Carolina Pabón Suárez, 'Espacio 
urbano, narrativas de desprecio y „limpieza social” en Bogotá’ (2017) 36 
Territorios 87, 102. 

100 Stannow ibid 101; Pabón Suárez ibid 102-104.  
101 Góngora and Suárez (n 8) 119. 
102 CPAT (n 10) 94. 
103 For example, according to the report released by the World Cup and Olympics 
Popular Committee of Rio de Janeiro (n 16) 20: ‘A total of 22,059 families have 
been removed in the city of Rio de Janeiro, amounting to 77,206 people, between 
2009 and 2015’. Amnesty International also associates over 2,500 killings by the 
police in the years preceding the Olympic Games (n 22). See also T Phillips, ‘Brazil 
Troops and Police Raid Rio Shantytown in Clean-up Drive’ The Guardian (Rio de 
Janeiro, 13 November 2011) 
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about the incidence of homicides, mass evictions, repression of street 
commerce and the demolition of homes and even entire communities 
from areas of interest, carried out by security forces and public order 
enforcement, generating violent urban social conflicts in this new 
Olympic context.  

When it comes to the encounter of street population with the 
security forces more precisely—an encounter marked by a history of 
removals, forced institutionalisation, extrajudicial executions, death 
squads and chacinas—the tensions are intensified in the context of 
international corporate touristic mega events.104 Despite being seen as 
marginalised from more ‘organised’ criminality, 105  street populations 
have been historically targeted for a professed high rate of drug 
consumption and petty crimes. Human rights organisations and popular 
collectives have reported violent practices of urban social cleansing for 
the preparation of the city for the events of FIFA World Cup and the 
Olympics.106 Street children and young people were specifically targeted 
and while there was a visible increase of police abuse and violence, 
confiscation of people’s belongings, and the involuntary relocation of 
youths to shelters, or randomly to the outskirts of the city 
(disappearance/abductions), or even to youth detention centres without 
having committed criminal offences.107 Since 2009, the goal of cleaning 
up the city has meant the creation of a task force that brought together 

                                                        
<https://www.theguardian.com/world/2011/nov/13/brazil-troops-raid-shantytown> 
accessed 6 June 2017. 

104 As illustrated in ‘Defensoria diz que Rio passou por ‘limpeza’ de moradores de 
rua do centro’ Uol (Rio de Janeiro, 15 August 2016) 
<https://olimpiadas.uol.com.br/noticias/redacao/2016/08/15/antes-dos-jogos-rio-
passou-por-limpeza-de-moradores-de-rua-do-centro.htm> accessed 6 June 2017. 

105 The particularities of the scenario of violence and criminality in the city of Rio de 
Janeiro (and Bogotá for that matter) would demand special attention for this 
analysis in that it has been increasingly—and problematically—associated to a 
context of internal war. See C Woody, ‘Violence in Rio de Janeiro Has Gotten so 
Bad a Newspaper is Covering it in the “War” Section’ Business Insider (29 August 
2017) <http://uk.businessinsider.com/violence-in-rio-de-janeiro-military-police-
deployed-2017-8> accessed 19 September 2017. 

106 Amnesty International (2016) (n 22); World Cup and Olympics Popular Committee 
of Rio de Janeiro (n 16); Terre des Hommes International Federation (n 21).  

107 Terre des Hommes International Federation (n 21) 10; World Cup and Olympics 
Popular Committee of Rio de Janeiro (n 16) 131. 
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both security and sanitation institutions and has also lead to the 
formation of other public-private partnerships.108 

All this must be viewed in the context of the current political 
crisis.109 The eruption of a wave of mass protests in 2013 was strongly 
related to a general dissatisfaction with the course that the country 
was taking and in particular issues of mobility, work, public safety, 
participation, information and budgeting and the negative impacts of 
the sporting mega events were important components of this 
dissatisfaction. It is during these protests that one iconic case emerged.  

Although hundreds of people were arrested and charged during 
the 2013 demonstrations, only one person has been convicted.110 The 
conviction stems from the events of 20 June 2013, the day of the 
biggest demonstration registered in Rio during the ‘June 2013 
protests’. On that day 25-year-old Rafael Braga, a former street 
worker who had been living intermittently on the street, was arrested 
amid the crowds. He claimed that he did not know that the protest 
was going to happen prior to the event and that he played no part in 
that protest. Yet he was criminally charged for allegedly carrying 
cleaning products onto the site where the demonstration was taking 
place. It was alleged that such products—small amounts of bleach and 
disinfectant—could have been used to make explosives despite the fact 
that technical reports concluded the cleaning products had minimum 
explosive capacity.111 Released under conditional parole in December 
2015, Rafael Braga was arrested again in January 2016 in the favela 
Vila Cruzeiro supposedly carrying small amounts of drugs, which 
Braga denies and further argues that he suffered police brutality 

                                                        
108 World Cup and Olympics Popular Committee of Rio de Janeiro (n 16) 56; Terre 
des Hommes International Federation (n 21) 10. 

109 The still-ongoing political crisis would develop later on to form the contingencies 
of the parliamentary coup in 2016 and the installation of an illegitimate 
government in Brazil. 

110 D Bowater, ‘Rafael Braga: Scapegoat or Dangerous Protester?’, BBC News (Rio 
de Janeiro, 20 February 2016) <http://www.bbc.co.uk/news/world-latin-america-
35578395> accessed 3 September 2017.  

111 R Garcia, ‘There is no justice for the poor in Brazil’, Aljazeera (12 May 2017) 
<http://www.aljazeera.com/indepth/opinion/2017/05/justice-poor-brazil-
170511102159339.html> accessed 26 November 2017. 
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during his arrest.112 In April 2017, Braga was convicted and sentenced 
to eleven years in prison. His conviction was based on police officers’ 
testimony, with conflicting testimonies and oversight of technical 
reports. Currently, Rafael Braga has the support of major human 
rights and activist groups that argue that the Brazilian criminal justice 
system biases and targets the marginalised, i.e. poor, black and young 
men.113 

The scenarios described in the introduction and elaborated 
throughout this paper show how police raids, exterminations, 
evictions, incarceration and involuntary institutionalisation are 
typical methods used to control street populations by security forces 
both in Rio de Janeiro and Bogotá. We have emphasised how such 
systematic practices reveal a market-interest agenda in urban 
management of Latin American cities, which includes social cleansing 
practices driven by market demands to make existing valuable land 
available. For this final section, however, we sought to demonstrate 
that in the case of Latin American social, political and urban 
organisation there are particular articulations for the implementation 
of such market-interest projects that go beyond the displacement of 
people and communities, and indeed entail brutal containment and 
elimination of street populations. 

5. Conclusions 

We have used the cities of Rio de Janeiro and Bogotá as empirical units 
of observation to explore the complex combination of the logics of 
financialisation and securitisation that characterises the ethos of 
‘entrepreneurial urban governance’ operating and expanding in the 
world today. Unfortunately, both Rio and Bogotá have experienced 

                                                        
112 M Parra and R Garcia, ‘Rafael Braga Vieira: Symbol of Institutionalized Racism 
and Criminalized Poverty in Brazilian Justice’ Global Voices (28 April 2017) 
<https://globalvoices.org/2017/04/28/rafael-braga-vieira-symbol-of-
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November 2017. 

113 See the webpages that campaign for Rafael Braga’s freedom: 
<https://libertemrafaelbraga.wordpress.com/international-campaign-for-the-
freedom-of-rafael-braga/>, <https://www.liberdadepararafael.meurio.org.br/> and 
<https://libertemrafaelbraga.wordpress.com/about/>. 
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extreme manifestations of such logics and serve as models for their 
expansion. 

The new alliances between public and private sectors for the 
revitalisation of old and abandoned vicinities, central to this vision of 
urban development, and the corruption scandals later exposed, 
impose challenges to cities that have an international reputation for 
their dangerousness and criminality. Indeed, in historically violent 
cities, such as Rio de Janeiro and Bogotá, to the extent that security is 
crucial for creating climates attractive to investors, security is 
constructed as a precondition for the feasibility of the city and the 
prosperity of society. Any threat to this collective project is then 
represented as an existential threat to both. Insecurity, now visible 
through the lenses of terrorism (namely in the case of Colombia) and 
of an internal war (in the case of Brazil), is depicted as the main enemy 
of growth. 

But the renewed obsession with security and order in Bogotá 
and Rio de Janeiro not only entails punitive responses to crime and 
disorder. The recent experiences of social cleansing in these cities 
manifest security tactics that go beyond the displacement of 
populations through processes of gentrification or criminalisation 
frequently explored by urban poverty scholarship. What we intended 
to show here is that the coercive and punitive technologies articulated 
by such projects include physical containment and indeed physical 
elimination of street populations. The punitive turn relies on the 
securitisation of street populations, deemed as redundant and 
undesirable. Securitisation constitutes a tactic through which the 
territory is vacated to allow for more ‘efficient’ uses, according to the 
neoliberal rationality. Hence securitisation enables and boosts 
accumulation in the neoliberal city. Practices of securitisation thereby 
unevenly distribute precariousnes, vulnerability and death in a manner 
instrumental to accumulation.  

Consequently, we argue that the coercive and violent approach 
to the problem of street populations in Bogotá and Rio de Janeiro is 
best explained not solely in terms of the violent cultures of the region 
or imaginaries of order and moral behaviour, but rather by reference 
to economic and political forces which favour a vision of urban 
development and privileges competitiveness based on real estate 
development and the (re)commodification of urban spaces. In 
exploring these connections we hoped to argue that the debates on 
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criminalisation of poverty in the ‘global South’ offer an important 
contribution to the urban poverty scholarship by revealing how urban 
governance, state violence and financialisation are deeply connected 
in a sophisticated mechanism of power.  

Securitisation reveals the continuation and even enhancement of 
coercive approaches to government in neoliberal times. It shows how 
competitive climates which are attractive to investors, a corollary of 
the neoliberal rationale, are constructed not just by means of soft 
forms of power or indirect rule, but mainly by force and coercion. The 
construction of segments of society as dangerous populations and 
their subjection to coercive responses is instrumental to the foreign 
investment-led growth model reliant on real estate speculation. The 
cases of Bogotá and Rio de Janeiro illustrate this mechanism. 
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Pre-emptive Value 

NATHAN MOORE* 

This article begins from the assumption that neoliberal 
economies de-emphasise use value and exchange value in 
favour of modes of valuation related to risk and uncertainty. 
One effect of this is to leave individuals constantly exposed 
to an always uncertain future which can only be apparently 
mitigated through ‘joining’ or being ‘assigned to’ particular 
categories of the population (for example, ‘home-owner’). 
However, given that risk necessarily re-imparts uncertainty, 
any such assignment, with the aim of reducing risk, is only 
ever provisional and temporary. To clarify this, the paper 
will consider the interplay of limit and threshold in Deleuze 
and Guattari’s work, whilst also suggesting that property is 
becoming displaced by contracts. Through this latter 
arrangement, value is dependent upon, and increasingly 
articulated as, the attempt to constantly outrun uncertainty 
before it re-appears once more. As such, this paper will argue 
that a workable definition of value could be: ‘value is the 
current assertion of what value will be’. 

 

Since the economic crash of 2008 has not led to the collapse of the 
capitalist system, the question of just what capitalism is, and how it 
functions, has received renewed interest. Arguably, one thing has 
become clear: that whilst the crash has had a range of often 
catastrophic socio-political consequences, economies themselves have 
been able to adapt their functioning to the new realities with 
remarkable ease. Negative socio-political consequences do not mean 
negative economic consequences; and, more to the point, it is 
obvious that negative socio-political consequences can have 
advantageous economic results—at least for certain sections of the 
population.1 

                                                        
* Dr Nathan Moore is senior lecturer in law and director of postgraduate research 
at Birkbeck School of Law. 
1 See Naomi Klein, The Shock Doctrine (Penguin 2008).  
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In light of this, the question of value continues to be a pressing 
one. I mean by this the question of what value is, how it arises, and 
what impact it has on the organisation and governance of human life. 
Clearly, these are big questions, and there is no space here to address 
them adequately.2 Instead, I will restrict myself to thinking through 
certain effects of the following proposition: value comes from the 
future. 3  The point is, of course, an obvious one: once finance 
becomes the dominant activity in an economy, then the generation of 
value in the present becomes indexed to a discursive and speculative 
regime as to what value will be in the future. If so, then a sort of 
temporal short circuit takes effect, where present and future begin to 
pass through each other with ever-increasing rapidity.4  

Despite the fact that the question of value is no longer 
determined through the presentation of more material factors (such 
as labour time or physical scarcity), it might seem that something 
like finance should be restricted to the realm of signs and 
calculations, with little meaning for life in the material world. Of 
course, this is not the case, and it is particularly clear that it is not 
the case when one considers something as physical and unavoidable 
as space; or, more to the point, land. In post-crash England, the 
conjunction of two things has helped to make land a more desirable 
alternative to investments in shares and bonds: the construction and 
promotion, from the 1980s onwards, of the so-called ‘property 
ladder’ as a means to promote a competitive market in residential 
properties; and the overhaul of land registration which, in 2003, saw 
an entrenchment of the conceptual logic of proprietorship due to 
registration rather than possession, and which therefore made 

                                                        
2 Anthropologist David Graeber is noticeable for tackling the question of value, 
both in Towards an Anthropological Theory of Value (Palgrave Macmillan 2002) 
and more recently Debt: The First 5,000 Years (Melville House 2014); Also of 
importance here is the work on enrichment undertaken by Luc Botanski and Arnaud 
Esquerre: Enrichissement (Gallimard 2017). 
3 See Mary Mellor’s investigation of how money functions, with particular reference 
to the future, in The Future of Money (Pluto Press 2010); for a more general 
account of the growing significance of the future as both a tool of governance and 
as a present existential condition, see Nathan Moore, The Decision: Artisans in a 
Time of Control (FUP, forthcoming). 
4 For an account, and critique, of the condition of acceleration, see the work of Paul 
Virilio, in particular Speed and Politics (Mark Polizzotti tr, Semiotext(e) 1986). 
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owning land without occupying it a much less risky proposition than 
it had been previously. 

The practice of ‘buy to leave’, which has flourished in the past 
seven years or so, serves as a useful illustration of economic activity 
that became possible because of this conjunction of the ideology of 
the property ladder with registration. At this point a well-known 
phenomenon, buy to leave is the practice of purchasing estates in 
residential land, so as to leave the land unoccupied whilst the capital 
value of the estate increases. London’s Evening Standard newspaper 
has been a frequent and vocal opponent of the growth of buy to 
leave investments in London, presenting these as a significant factor 
in putting purchase of an estate beyond the means of the average 
Londoner. For example, on 21st October 2015 it reported, 

The stampede of investment has been blamed for pushing 
property prices beyond Londoners’ reach and in some 
cases has been linked with money laundering and tax 
evasion. Two-thirds of the purchases were made by 
companies registered in just four ‘British’ tax havens—
Jersey, Guernsey, the Isle of Man and the British Virgin 
Islands, according to the Land Registry data obtained by 
Private Eye magazine through freedom of information 
requests. 

This point finds support in a report published by Civitas in the 
previous year, Finding Shelter.5 Highlighting the extent to which 
‘prime property’ purchases were being made to overseas buyers, it 
stated that 

[London’s] property has become, first and foremost, a 
‘global reserve currency’. The property market is no longer 
about people making a long-term investment in owning 
their shelter, but a place for the world’s richest people to 
park their money at an annualized rate of return of around 
10%.  

The extent of the problem is such that a number of local 
authorities see a need to take steps to dis-incentivise the practice of 

                                                        
5 <http://www.civitas.org.uk/pdf/FindingShelter.pdf> accessed November 2017 
(pages 5-6). 
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buy to leave, at the forefront of which stands Islington Borough 
Council. The council requires developers and purchasers of new 
build residential property to undertake a s 1066 obligation that the 
property will be occupied and used for residential purposes. In 
particular, such properties should not be left vacant for longer than 
three months and, if they are, then fines can be imposed.7 

In early 2016 Graham Norwood, writing in The Financial 
Times, pointed out that the full extent of buy to leave is difficult to 
gauge, but two things were underscored in his account: that buy to 
leave is most commonly used in relation to more ‘high end’ 
residential properties, where the capital gain is of course more likely 
to yield a higher return than ‘lower end’ properties for purchasers; 
and that a slowing down of England’s property market does not (yet) 
seem to be a major consideration for those practicing buy to leave. 
The latter point is explained by the relevant comparator; because the 
property is being purchased as an investment, the relevant 
comparator is not house prices generally, but the value of alternative 
potential investments: ‘buy-to-leave purchasers appear more 
concerned by plummeting oil prices and falling Chinese growth, 
according to those who help them find London investment 
properties.’8 The first point, about ‘high end’ property, is significant 
because it suggests that developers will be more likely to build for 
that particular market so as to realise the most substantial return on 
their (i.e. the developer’s) investment; the use of off-plan sales seems 
to confirm this point. This in turn adds to the ever-shrinking pool of 
available ‘affordable’ housing for those keen to become owner-
occupiers. 

If we ask, as a response to this, where the value generated by 
buy to leave investment comes from, the answer is obvious: the 
scarcity of the asset invested in. Such scarcity arises from two factors: 
the desire for the asset which, with the usual tragic overtones, not 
only fuels its scarcity but also then intensifies the desire for it; and 
                                                        
6 Town and Country Planning Act 1990. 
7 More information on Islington’s ‘wasted housing policy’ can be found at 
<https://www.islington.gov.uk/planning/planningpol/pol_supplement/prevent-
wasted-housing> accessed November 2017. 
8 <https://www.ft.com/content/6954f798-cb2c-11e5-a8ef-ea66e967dd44> accessed 
November 2017. 
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the physical scarcity of properties appropriate for investments of this 
kind. Like many such investments, the decision is made in the 
present to invest in it with the expectation that it will be worth more 
in the future. The primary thing here is not that the investment 
provides an income stream, but that it will be a safe haven for money 
now and in the future. We might say that the desirability of buy to 
leave is premised upon the expectation that, in the future, there will 
be more scarcity. If so, it becomes immediately obvious that the 
detrimental socio-political fall-out of the scarcity of residential 
property is not simply an unfortunate side effect, but an essential 
motor for the generation of (future) value through something like 
buy to leave. We might even go so far as to say that, to facilitate this, 
it is not a question of producing less, but rather of producing more 
of what is not needed. The seemingly paradoxical situation is that 
developers of high end residential property are, in fact, producing 
scarcity. How has this come to be acceptable? 

In one sense, the production of scarcity can be read as an 
historically continuous process, inasmuch as the absorption, 
expenditure, and/or sacrifice of potential surpluses has been 
necessary to maintain the status quo of any given society. This point, 
of course, was made by Georges Bataille in his study of economy and 
sovereignty, The Accursed Share.9 It was subsequently picked up in 
Deleuze and Guattari’s Anti-Oedipus as ‘anti-production’. 10 
However, at the core of such a reading is the question of what we 
mean by ‘surplus value’: is surplus the production of too much, of 
more than is necessary for subsistence, making it necessary to absorb 
such surpluses in sacrifice or profit? Or is it a matter of producing, 
first and foremost, these surpluses as the very basis for socio-
economic activity, so that what counts as ‘subsistence’, or the 
production of survival, can be measured off and defined in relation 
to surpluses? In Anti-Oedipus, it is the latter question which is taken 
to get to the heart of things.11 

The significance of this point is that value, under a capitalist 
regime, is not rooted in material facts, such as labour time or 

                                                        
9 Georges Bataille, The Accursed Share (Robert Hurley tr, Zone 1991). 
10 Robert Hurley et al. tr, U Minn P 1983. See Chapter 3 in particular. 
11 ibid 



Birkbeck Law Review Volume 5(1) 

 64 

physical scarcity, but instead derives from discursive regimes through 
which it becomes possible to see value and to speak of it. 
Nevertheless it is possible, even within capitalism, to discern two 
tendencies at work: one that, through ritual, constantly re-
inaugurates value as connected to some physical object (whether 
human or thing); and another that seeks to mitigate the physical 
object, and thereby disconnect value from humans and things. In the 
latter case, value becomes referable only to itself and this, I wish to 
maintain, is the condition of pre-emptive value: present value is 
referable only to its future value (or, indeed, its future scarcity). This 
is not to say that the latter tendency successfully erases its object, but 
that it functions through a discursive regime that actively seeks, and 
claims, to do so. 

To clarify these points let’s begin by considering the first 
tendency, where it is necessary to connect value to some object. If we 
follow the Bataillean-Deleuzeo-Guattarian line, the connection to 
some object is necessary so that this object can be wasted in some 
way: hoarded so as to be put out of circulation; or expended in some 
wasteful gesture; or made a gift of; or, indeed, sacrificed or allowed 
to die. Through such methods surplus value can be produced and, by 
reference to it, the ‘normal’ standard of survival defined. For us in 
the West, the most contemporary means of attaching value to some 
object is, of course, money, by which I mean (in this context) notes 
and coins. This is, perhaps, of pertinence, given that physical money 
now seems to be in decline—because one thing that such a decline 
brings to the forefront is the question of just what money is. If this is 
a difficult question to answer, it is because money only ever 
manifests, as a physical thing, through the simultaneous erasure of 
itself: notes and coins are money, but they are not the money’s value. 
Money is only ever the representative of value, thereby standing in 
for value (being substituted for it) and, in this, it does no more than 
stand in for itself.  

Lacan’s reading of Poe’s The Purloined Letter is well known, 
being the letter that is only in place when it is out of place.12 
However, the better reference here might be Michel Serres’ ‘quasi-
object’ which, like the purloined letter, is constantly out of place but 

                                                        
12 Jacques Lacan, Ecrits (Bruce Fink tr, W&W Norton 2007). 
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which is also—and this is emphasised by Serres—constantly in 
circulation. 13  By circulating, the quasi-object weaves together a 
community of those through whose hands it passes, and it is 
important that it does not stay in any one pair of hands for too 
long14—to do so means that a surplus will become evident. Such a 
surplus, we might surmise, would be a surplus of too much 
discursiveness, as if the thing in circulation were to become 
overburdened by the disparity between its object-ness on the one 
hand, and what is said about it on the other, as it becomes 
increasingly stationary. Without continuous movement, the quasi-
object (e.g. money) would be revealed as too obviously representing 
nothing but itself, as something both present and absent. Of course, 
the opposite opinion that value is not a matter of circulation but of 
intrinsic worth is not unknown—John Locke, for one, considered it 
crucial that the representative value of coins should match their 
inherent, material value, in terms of the amount of precious metal 
they contained15—but the impossibility of ever achieving this in any 
practical sense underscores the fact that money never coincides with 
its own value, and only ever stands in for itself. 

To say this—that money stands in for itself—is to say no more 
than that money is debt.16 Debt is not a physical thing but a relation; 
nevertheless, such a relation is material in its effects. This distinction 
between physical and material indicates the complexity of how 
something like money works and feeds into, I believe, the long 
philosophical investigation of the relation between things and words. 
Without being able to justify it here,17 it seems to me that one way in 
which discursive regimes produce material effects is by linking such 
discursive performances to physical things. If so, something like 
money is functionally necessary (or at least convenient) for certain 
types of discursive practice. More to the point, the discursive link to 

                                                        
13 Michel Serres, The Parasite (Lawrence R. Schehr tr, U Minn P 2007). 
14 ibid 
15 Constantine George Caffentzis, Clipped Coins—Abused Words and Civil 
Government (Autonomedia 1990). 
16 See Mellor (n 3) and Graeber, Debt (n 2). 
17 In my forthcoming book The Decision, I do discuss the relations between words 
and things in the context of assemblages, drawing upon the work of Foucault, 
Deleuze and Guattari, Agamben, Esposito and Flusser. 
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something physical helps to make such discursiveness persuasive, by 
producing something that stands in for, and represents, the 
discursive relation of (crudely) addressor and addressee.  

In terms of money, there are two elements in play: on one side 
is the credo, the faith in debt and credit, by which it is possible to 
communicate that this thing or relation has value; exactly, it is the 
crediting of a thing or relation with value. Following Bataille in 
particular, this is a system of sacrifice, inasmuch as it sets up a 
system of substitutions where values are not made equitable, but 
they are assigned magnitudes. Values there are never equal to one 
another; they are only ever bigger or smaller than each other and, in 
this, it becomes possible to sacrifice one for another, the smaller for 
the larger. This can be considered as an almost magical aspect to 
sacrifice, whereby the lesser is made qualitatively equivalent to the 
larger, and so is able to stand in for (be sacrificed for) the latter. If 
we can believe in the latter, it is because other values have been 
sacrificed on their (and our) behalf. Differences and substitutions 
between such values, we might say, are intensive.  

But this magical act is not enough so,18 on the other side, there 
is the thing that represents these sacrifices and substitutions; this is 
the thing that circulates and, in so doing, also legislates. By 
‘legislates’, I mean that the circulation of the physical representative 
creates a normative system of circulation—it cannot circulate in just 
any old way, because this would be nothing more than contingency 
or chaos. Rather, a ritualistic and predictive manner of circulation 
has to be established so that actions can become extrinsically 
differentiated and, through such differentiation, meaningfully 
compared. The differences on this side are extensive, being equitable 
to each other, even if only as ratios, allowing for exchange rather 

                                                        
18 Agamben’s recent work on what he calls the ontological machine explains why 
the magical side, by itself, is insufficient: magic gives authority but it does not justify 
actions. Instead, an apparatus is required that can hold together, simultaneously and 
non-dialectically, being (magic) and action (legislation) as two disjunctive, but 
necessary, functions. See The Use of Bodies (Adam Kotsko tr, Stanford UP 2016). 
Also relevant is the ‘Apparatus of Capture’ chapter of Deleuze and Guattari’s A 
Thousand Plateaus (Brian Massumi tr, U Minn P 1987). 
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than (sacrificial) substitution. These two sides are being and action19 
or, for the purposes of this example, value and money. 

That a thing is value goes to the very root of the social 
constitution that recognises that value; in this, it would seem original 
and originating because all that can be said of it is—and this is the 
magical moment that binds the community—‘of course it is valuable’. 
This value cannot be explained, it can only be jointly recognised. But, 
in this, it only seems to be at the origin; that it is not at the origin is 
shown by the ritualistic repetition that re-inaugurates it time and 
again: its value is not self-evident, having to be repeatedly attributed 
to it in a slip from ‘it is valuable’ to ‘it has value’. The origin is, after 
all, in the middle of things. Nevertheless, it is a middle that is 
constantly projected into a past: the past from which the current 
community emerged and developed, giving a certain value as 
repeated tradition. 20  If so, money serves a relatively predictable 
representation of what value is, to the extent that it is exchanged and 
desired as if it is valuable. The link to a circulating and physical 
thing allows for the elision between is valuable and has value to 
occur. 

If so, what has value is that which guarantees continuity. 
Continuity here means the diminution and limitation of uncertainty 
and contingency: what has value is predictability. To make the cycle 
repeat as it should it is necessary to appease the gods; for things to 
unfold naturally and beneficially, as they should, a large amount of 
intervention is required; it takes a lot of work to make things look 
natural. It takes a lot of work for everyone to be able to say, ‘yes, of 
course this thing is valuable’, whether we are talking about gold bars, 
the institution of marriage, shares in IBM, or a more prosperous 
future for our children. The important thing about value is that this 
work has to be hidden behind something: rare metal, registration, 

                                                        
19 ibid 
20 The radical impulse is often to proclaim that the true nature of the origin has 
become distorted through time, and that we must return to the purity of this first, 
true value; e.g. from constituted to constituent. Such a move also occurs always in 
the middle. 
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certification, economic growth;21 this is the magic through which 
value is. 

Deleuze and Guattari pick up on a certain strand of economic 
thinking when it comes to the question of making values 
comparable22 and, in so doing, provide a useful clarification of the 
way in which value works as a predictable and repetitive 
continuity.23 For them, values are initially equated at a specific point, 
the zero degree from which all subsequent comparisons are to be 
worked out. This specific point is the limit, the degree at which any 
increase in the production and/or circulation of a particular thing 
would cause a radical transformation of the society in question. For 
example, the point at which the production of seeds, beyond the 
amount necessary for the subsistence of the community, would lead 
to the hoarding and accumulation of this excess, demanding a 
wholly new internal economy as to how such seeds are dealt with 
which would, in turn, lead to a transformation of the community 
itself.24 If so it is an excess because it cannot be absorbed without the 
community in question being radically transformed; incidentally, it is 
also only from this point of excess that it is possible to determine 
what is ‘normal’, as the amount necessary for the basic repetition of 
the community in question.25 A radical transformation would be the 
                                                        
21 I would argue for all of these examples being physical, in which case the inclusion 
of something like ‘economic growth’ might understandably cause raised eyebrows. 
However, even a physical thing such as gold does not have its value ‘in’ it, indicating 
that the physicality is not the same as the value itself. Instead, ‘physical’ should 
perhaps be understood as something like an obstacle, that serves as a break upon, or 
limit to, the human ability to desire, plan, and imagine. It is this physical limiting 
that then makes such a thing suitable as a representative of value. By contrast, I 
would then argue for materiality as something more propulsive, which does not 
block but rather propels an action or engagement. In other words, I would assign 
physicality as a function of being, and materiality as a function of action. 
22 A Thousand Plateaus (n 18). 
23 The relationship between repetition and continuity should be clarified because 
repetition is, after all, discontinuous. Continuity would then be the promotion of 
only a seeming continuity, at the expense of the break implicit to repetition; more 
precisely, continuity would be the magic of an ‘of course’ standing in for the more 
volatile being of difference. For more on this, see Gilles Deleuze, Difference and 
Repetition (Paul Patton tr, Columbia UP 1995). 
24 (n 18).  
25 Following on from (n 23) above, the normal level of functioning, to produce what 
passes as subsistence or survival in a given community, is only so because it can 
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revenge of surplus value, as a return of an excess that must be 
otherwise dissipated, wasted, or unproductively used up if things are 
to remain the same.  

In Deleuze and Guattari’s account, it is trade that marks this 
limit: an excess is avoided by trading it. More to the point, the 
valuation of this excess, that makes it capable of being so exchanged, 
occurs by reference to another such excess: the point at which two 
different commodities become equivalent is the point at which both, 
independently, would otherwise threaten an excessive 
transformation. 26  In keeping with Deleuze and Guattari’s more 
general point about the primacy of surplus value, the normal, 
subsistence value of the things in question is then worked out from 
this moment of excess. What this underscores is that what has value 
in such an arrangement is the ritualistic repetition (and consequent 
seeming continuity) of the community in question, through the 
dissipation of an excess that would otherwise threaten it but which 
also, at the same time, grounds it, by making a normative system see-
able and say-able. 

Unsurprisingly, all of this points to a fundamental instability in 
both the being of value, and in the activity by which it circulates. 
Consequently, the excessive degree does not occur simply at a limit 
point, or on a border, but is immanent to the functioning of the 
community as a whole. The limit is not a special or exceptional case, 
but is in fact the normal functioning of the conjunction of value and 
thing. This makes it impossible to determine which comes first 
(being/value or action/thing), as both are constantly passing through 
each other. In a slightly more sophisticated example than that of the 
exchange of seeds and axes in Deleuze and Guattari’s account,27 we 
can consider how this instability can transform the thing itself, as 
well as the human relationships which exist in reference to that thing. 
As an example, the well-known property law case of Tulk v 

                                                                                                                              
successfully conceal the discontinuities upon which it depends. The point of un-
absorbable excess is the degree at which the discontinuity becomes evident and, 
consequently, transformative (for better or worse). 
26 Deleuze and Guattari give the example of seeds traded for axes: see (n 18). 
27 ibid 
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Moxhay28 is indicative of how it is possible for some valuable thing 
to ramify itself. 

In Tulk, a case from 1848 regarding Leicester Square in 
London, an agreement between a seller and purchaser of land that 
the purchaser would not use the land for certain purposes, nor build 
on it, was held to be enforceable against a third party purchaser of 
the estate. Clearly, this was a contractual agreement as between the 
two original parties, but its subsequent enforcement against the later 
purchaser meant that a subtle shift occurred, through which the 
original in personam obligation took on aspects of an in rem one. 
Through this process a chain of events was set in motion which 
would lead, through subsequent case law,29 to the creation of a new 
type of property where none existed before, today known as a 
restrictive covenant. This is not a question of the courts discovering a 
new type of property, but of them creating this new property by 
extracting it, as a surplus, from what property was thought to be up 
until that point. This new property was created in the same process 
by which it was extracted, as if the parasite had given birth to its 
own host. The combination of estate (value) and land (thing) is thus 
not immune from further manipulation and transformation, as a new 
feature of the estate is extracted (restrictive covenants) and made 
operative across at least two such estates (as a burden and benefit), 
and—more to the point—becomes a valuable thing in its own right 
as a consequence.30 

There is obviously a host of interesting socio-economic factors 
at play in such a development, but for my purposes what is 
important is the extraction of a new property from the abstract 
concept of title, which places certain limits on what an owner of one 
of these abstract titles (i.e. freehold) can do, physically, on the 
relevant land itself. More prosaically, it illustrates the containment of 
a potential excess in terms of an otherwise unbridled power to use 

                                                        
28 (1848) 2 Ph 774. 
29 See Austerberry v Oldham Corporation (1885) 29 Ch D 750, London CC v Allen 
[1914] 3 KB 642 and Rhone v Stephens [1994] 2 AC 310. 
30 For example, see Wrotham Park Estates v Parkside Homes [1974] 1 WLR 798 
where the cost of breaching a restrictive covenant was assessable as the reasonable 
price that could be charged for a licence to carry out the activity prohibited by the 
covenant. 
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one’s land in any way that one sees fit.31 This cuts across both sides 
of the process: a physical thing (land) is made valuable through the 
construction of abstract titles (e.g. freehold), which in turn have a 
value dependent upon the specific physicality of the land in question, 
but which are also capable of generating other property rights which, 
in turn, impact upon just what that physicality can be. 

As well as instigating the emergence of ‘a new thing’, the Tulk 
case also highlights how relationships between humans can be 
determined by such things: the third party purchaser took the land 
subject to an agreement in which he had played no part. Following 
on from above, this shift from in personam to in rem highlights the 
ever shifting relationship between what exists as contract and what 
as property; in Tulk a contract about a thing (the freehold) itself 
became a thing with proprietary effect. However, it is worth noting 
here that this development took time, condensing through a number 
of consecutive judicial decisions. It is not without significance that 
the development and recognition of new properties in land, which 
develop out of initially contractual agreements, have traditionally 
taken time to coalesce. This can be thought of as a controlled process 
for dealing with excess—in the case of land, what might be thought 
of as excessive acts of ownership32—which, through time, give the 
effect of continuity, albeit one extracted from a series of 
discontinuities.  

However, the fate of restrictive covenants seems far removed 
from a practice such as buy to leave, and this brings us on to the 
second capitalistic tendency referred to earlier on. With something 
such as buy to leave, the specificity of the physical thing has an 

                                                        
31 Of course, tort provides significant restrictions on how land might be used, but 
this within a highly specific regime. The development of restrictive covenants were 
understood as allowing for a sort of private planning law, that could be more 
specific and flexible than the legal provisions otherwise available. Today, perhaps a 
good example of a contentious, and arguably excessive, use of freehold ownership is 
the practice of the ‘super-rich’ building extensive basements under their properties in 
Kensington, Chelsea, etc. 
32 This is not to say, of course, that all such excesses are finally admitted—many are 
rejected almost out of hand. See, for example, the argued for ‘easement of 
protection from the weather’ in Phipps v Pears [1965] 1 QB 76; for a more 
ambiguous proprietary status, consider inchoate equities arising by, for example, 
estoppel, and the effect of Land Registration Act 2002, s 116. 
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extremely attenuated function, inasmuch as the use of the land, for 
occupation, building, resource extraction, etc. has no significant role 
to play. The physicality of the land is only significant in terms of its 
location and, more to the point, how that physicality then 
contributes to rendering that particular location evermore scarce. In 
an important sense, the physical thing underpinning the value is 
inverted, being taken out of circulation and, through this, 
contributing to an expected increase in the value of the relevant 
estate. In such cases, the most important aspect of physicality is its 
inaccessibility, which then contributes to a longer term production of 
scarcity. The crucial moment is the effective disappearance of the 
physical thing, so that value can become more directly referable to its 
own (future) self. This marks an important shift, because it points to 
the new dominance of a mode of value creation where the 
connection to a physical thing is minimised for the purposes of 
circulation or, even, dispensed with altogether: the title becomes 
valuable because the linked physical thing has been completely 
withdrawn. 

If we return to Deleuze and Guattari’s account, we should 
understand this withdrawal of the physical thing as a crossing of the 
limit. For Deleuze and Guattari, the limit was only ever the 
penultimate point; beyond this, the ultimate point is that of the 
threshold.33 In this play of limit and threshold, the temporal collapse 
of present and future becomes evident: once one has crossed the limit, 
it is already too late to turn back; events will have been set in motion 
which will inevitably cause fundamental transformations in the 
community concerned, and crossing the threshold has become 
inevitable. This highlights the functional relativity of a surplus or 
excess: beyond the limit, the excess is no longer seen or said as 
excessive, but becomes a process of transformation. At the core of 
this is a loosening of continuity and predictability: the transformative 
process is, inherently, unpredictable. The question then is: how does 
this new riskiness impact on value? As is obvious—even before 
2008—volatility can be a profound source of value in its own right, 
but the condition for this is that, precisely, the link to any circulating 
and community building thing must be minimised or, if possible, 
completely dispensed with. Such values arise in that space between 
                                                        
33 (n 18). 
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the limit and threshold, being a space of uncertainty, shock, disaster, 
and impending catastrophe—relatively speaking, of course. Such 
values can be thought of as a seemingly paradoxical formula, as a 
‘pure’ relationality without any specific terms being in any actual 
relation to each other.34 This is the zone between limit and threshold 
and, whereas the previous practice of linking to a thing ultimately 
served to place limits upon the potential of value, this interzone 
allows for an emancipation of such potentials by shifting value from 
debt to risk. 

Once past the limit, the value of certainty diminishes. A 
certainty will not generate future value; rather, being certain seems 
to neutralise the value producing capacity of the future. Instead, 
there must be a risk of loss, of scarcity and, even, of disaster, if 
future derived value is to be generated here, in the present. The sense 
of disaster or catastrophe derives from a speeding up of relations, no 
longer seeking to establish predictability in a slow move from in 
personam to in rem, but ramifying through a proliferation of 
accelerated in personam relationships. Primarily, this is a discursive 
and communicative regime, being one that works by cultivating faith 
and belief, no matter how fleeting, in the likelihood, or not, of a 
future loss and/or gain. Consequently, when this faith is being 
encouraged relative to something like land, it is not a question of 
making land disappear into irrelevancy, but of altering what makes it 
relevant; precisely, faith and belief are now dependent upon the 
production of scarcity: if an estate is to become valuable in the future, 
it is necessary that land is withdrawn, making it uncertain whether 
there will be somewhere to live, to go, or simply to be in the future. 
Rights in action are coming to dominate rights in possession. 

However, before developing this point, it is worth considering 
what this means for how we think of city. By city, I do not mean 
simply urban sprawl or infrastructure, but the idea(s) of city, of what 
it means for humans to live together. The significance of such a 
question will hopefully be readily apparent: the idea of humans 
together has traditionally meant the idea of humans together in some 
place. The interplay of contract and property has historically 

                                                        
34 Such relationality is a common theme in Deleuze’s work. See, for example, the 
discussion of the formula dy/dx in Difference and Repetition (n 23). 



Birkbeck Law Review Volume 5(1) 

 74 

developed and adapted to changes in the idea(s) of what it means to 
be together in place; but a shift to the prioritisation of contractual 
relations, over and above proprietary ones, undermines the spatial 
aspect of human togetherness, 35  and re-arranges it into new 
formations. As a starting point, it is interesting to note that Plato’s 
Laws,36 in which he sets out his plan for the ideal city, can be read as 
a plan for dealing with the prevention of excess or surplus in the city 
community: limitations on the number of families constitutive of the 
city, limitations upon how much value they are able to hold, 
limitations on governing structures, and so on, are all meant to 
prevent the city from ever reaching its threshold. Instead, the city is 
to be located, optimally, at the limit as the furthest point it can go 
without beginning to transform into something else. 

More recently, the Western interest in, and even passion for, 
the city evident from the end of the 19th century onwards 37 
highlights a set of functions that are by now well known to us: the 
city is a place of self-invention and fashioning; the city is a place for 
encountering difference; the city is the acceleration of life; the city is 
stimulation and over-stimulation; the city is indifference and danger; 
the city is surprising; the city is a threat and a promise. Perhaps it is 
enough to say that the city devoured. But what did it devour, exactly? 
The only answer, I think, is that it devoured quasi-objects, bodies 
and things, but not without also demanding their replacement, the 
substitution of bodies and things by more bodies and things. There is 
something, of course, sacrificial about the city; but the point is that 
the city, in this light, is (but increasingly perhaps, only was) a great 
ferment of quasi-objects. In it, one encounters bodies and things, not 
always sure of the intentions, possibilities, and limitations of these 
bodies and things. Consequently, cities are always re-inaugurating 
themselves, and a new surplus-value is always possible, so that 
                                                        
35 I realise that this sounds a little bit new age-y, but I do not mean, by reference to 
human togetherness, to suggest some sort of universal accord or happy harmony. In 
many ways, just the opposite: how has human togetherness been possible in the face 
of discord, strife, and hatred? An obvious reference here is the question of 
immunity: see Roberto Esposito, Communitas (Timothy C Campbell tr, Stanford 
UP) and Immunitas (Zakiya Hanafi tr, Polity Press 2011). 
36 (Penguin 1970). 
37 For example, see the work of writers such as Charles Baudelaire and Walter 
Benjamin on Paris. 
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something might be added to the situation, deriving from, and 
articulated as, the circulation of objects: money yes, but also the 
streets and places of experience and encounter, the studios and 
factories of production, the nightclubs, bars, and halls of new urban 
musics, the private spaces of refuge and victimisation, and so on. 

For both good and bad, the city is there; yet, following the 
above account, the status of its continued being-there is open to 
question. Perhaps it is too trite to say that, today, the circulation of 
quasi-objects, often ambivalent and dangerous, is being displaced by 
the individual clutching their smart phone. One must never pass on 
one’s smart phone, it’s not for circulation. The smart phone is not of 
the city, but is of the cloud, this cloud being the fantasy of a pure 
virtuality, of a software without hardware, where there is no 
circulation or exchange, but only interfaces. If so, the city cannot 
remain what it has been; it becomes a place of navigation rather than 
encounter, a place to be archived and uploaded rather than 
experienced, and it presents only inputs, meaning that things become 
inputs to be entered into the smart phones and devices. The smart 
phone is the beginning of the end of the quasi-object. If that is so, 
what happens to value once it no longer operates in tandem with the 
circulation of things? Connected to this, why do so many people 
continue to flock to cities? Perhaps the latter can be answered simply: 
devices need inputs, and something needs to go into the various 
social media. However, that is not quite sufficient, because it is not 
as if all of this only happened because of the availability of smart 
phones. So what else? What happens when the limit is crossed, and 
value becomes hermetically virtual? This is the question, of course, 
of financialisation. The key point of financialisation, it seems, is 
acceleration. Prediction, being first, foreseeing, risking, securitising, 
leveraging, shorting, and so on, are all technologies of speed; and 
these speeds of financialisation are now far greater in their 
magnitude than the speeds at which quasi-objects—people and 
things—can circulate. If value were to remain tied to quasi-objects, 
financialisation could not occur. Therefore, it is financialisation that 
has brought about the beginning of the end of the quasi-object; the 
smart phone is just a consequence of what financialisation demands: 
constant (and pre-emptive) communication, in which there is no time 
for the materiality and thing-ness of property to emerge. 
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In the example mentioned above, Tulk v Moxhay, private, 
contractual relations take on the aspect of property by becoming 
enforceable by, and against, individuals who were not the original 
parties to the contract. Enforceability becomes, instead, a matter of 
ownership (for want of a better word). Tulk is an example of putting 
land into circulation, as quasi-object, whilst making the point that 
land, as property, is potentially divisible without end: a new surplus-
value—a new type of property—always remains potentially 
extractible. Between circulation and potential, land as thing is a 
quasi-object that binds through its circulating. But financialisation 
requires a new question to be posed: what happens if there is no 
longer time for contract to become property? What happens if one’s 
contractual liabilities are merely packaged up with other such 
liabilities, to form portfolios from which tranches can be 
contractually bought and sold? If property circulates, securitisation 
displaces, through chains of contracts, and as rapidly as possible so 
that, precisely, the ‘original parties’ are in fact immunised against 
their own liabilities. This is why I say that the chose in possession is 
becoming secondary to the chose in action. If so, it is clearly no 
longer a question of living in property, but of investing in it; of 
trying to preserve what you are contractually entitled to whilst 
displacing what you contractually owe. Maximise the return. 

The last thing that is wanted here is certainty; certainty does 
not produce income for, as any fool knows, low risk is low yield. Is 
it wrong to speculate that the risk of living in the city has been 
completely drawn off in favour of the risk of investing in it? What 
would this mean? In the first place, that the predictability of 
circulation has been de-valorised: it is no longer enough to reach a 
limit, dissipate surplus-value, and repeat. Surplus-value itself has 
become out-moded because finance is not interested in actually 
extracting it; all that counts with finance is the possibility of 
extraction, whether this is expressed as being potentially in the red 
or in the black: loss or gain doesn’t really mean anything to its 
operation, because a loss is only ever relative, a contingent effect 
depending upon the processes of uncertainty being utilised. It is in 
this sense that finance deals in pre-emptive values; that is, mobile 
contractual relations as to the likely value of some asset or 
commodity in the future. Importantly, such assets and commodities 
are not dealt with in isolation, but are constantly re-combined with 



Nathan Moore 

 77 

others such as themselves, in portfolios.38 We can easily understand a 
portfolio as being the spreading of risks across a range of different 
investments; but here, it is something more: it is the de-
materialisation of each asset in favour of its constantly modulating 
relationality. At one instant, it off-sets this asset, at another, this one, 
then it is supporting another asset, and so on. A portfolio is an 
apparatus of pre-emption, that draws the future off and makes it 
operative now, in the present. 

Value is then no longer a ritual, but a set of continuously 
morphing functions and algorithms that respond to the uncertainties 
of a future that they themselves are projecting. This is, in a sense, a 
sort of enclosure or mass privatisation of how it is that things 
become valuable; except that, nothing has been enclosed or taken 
into private ownership. Instead, value has simply been de-linked 
from what stands in for it: money, for example, or the quasi-object 
more generally—now, you can even pay with your smart phone. This 
value is the manipulation of data regarding what data will be, 
encouraging a sort of pseudo-minimalism seeking to jettison all of 
the objects from our lives, and to keep what we need in clouds; as 
the English courts recently confirmed in Your Response v Datateam 
[2014],39 lacking an object, data is not something that can be taken 
into possession.  

The growing dominance of contract over property is a 
necessary feature of de-objectifying. Now, contracts produce ever 
more contracts, through outsourcing, insurance, derivatives, and so 
on, all of which are designed to prevent—for as long as possible—
any performative obligation from ever arising: it’s as if contracts, as 
a whole, were becoming irredeemably executory. In place of 
performance, another contract displacing performance. We have seen 
the consequence when this sort of approach is applied to mortgage 
securitisation. Clearly, this is not a peripheral matter, and the never-
ending chain of contracts goes to the very heart of the emergent 
forms of value to be found in fintech. Blockchain40 is, after all, 

                                                        
38 Ivan Ascher, Portfolio Society (Zone 2016). 
39 [2014] EWCA Civ 281. 
40 Don Tapscott and Alex Tapscott, Blockchain Revolution (Portfolio Penguin 
2016).  
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nothing more than a record of such contractual ‘postponements’ as 
the basis for a new faith and credo that finally realises the dream of 
total surveillance, total transparency, and total verification. It allows 
assessment at a glance, detailing as it does a sealed and approved 
history, of both bodies and things, such that there can be no doubt 
as to their true worth and their true ownership. Blockchain does not 
bind by circulating, but deposits bodies and things in an immoveable 
place, tagging them for all time with the truth of where they have 
been, what they have been, what they have believed, and so on.41 It 
cures the problem of statistics by replacing the substitutions of the 
one and the mass with a massification of the one, a category 
especially for the single individual, unique to them, a data-double 
from which they will never escape: dividuality or, a blockchain 
monad. 

Blockchain offers us a constantly updating, mobile history of 
ourselves, which will fix our identities and guarantee us our 
applicable rights. It will become ridiculous to speak of ‘inalienable’ 
rights: precisely, the constant displacement of rights and obligations 
is how it becomes valuable, as each contract is added to all of the 
preceding ones. It would be naïve to read this as being concerned to 
guarantee the past; rather, it simply opens up new strategies for 
exploiting the future.42 If so, the city becomes increasingly irrelevant 
as the place of human encounter. Being in the city also becomes 
increasingly irrelevant and, in this irrelevance, difficult to defend or 
justify. Instead, the need to preserve city spaces as refuges for 
investment, as sites for consumer opportunities, and as settings for 
electronically archived experiences will, correspondingly, become all 
the easier to insist upon. In other words, one’s very presence in the 
city will depend upon justification: presence will be a matter of 
having a right of access, an accredited purpose, conformable to the 
protocols of the blockchain, something that exists even now in 
embryonic form in those surveillance protocols that look for unusual 
                                                        
41 More accurately, in the context of so-called ‘smart contracts’, the blockchain can 
facilitate an almost immediate execution of the contract so as to make the updated 
blockchain ‘available’ for yet more contracting activity. As such, the discrete 
contract occurs in a smooth space of interminable contracting, making the 
distinction between ‘executory’ and ‘executed’ ever more irrelevant (ibid).  
42 See, for example: <https://www.deribit.com/main#/futures?tab=BTC-24NOV17> 
accessed November 2017. 
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movements or trajectories and, on the basis of which, the presence of 
the individual can be called into question. The post-9/11 emphasis 
upon security is, in this regard, something of a smokescreen. 

To conclude, financialised subjectivity is one that is breaking 
free from objects: it individualises through endless chains of 
contractual relating, and encourages entrepreneurship as the means 
by which one can strive to immunise oneself against one’s own 
contractual obligations. To be owed but not to owe is now the only 
dream or passion worth entertaining. It is the triumph of techno-
libertarianism over any democratic impulse. The irony, of course, is 
that the object has not gone anywhere, so what needs to be 
represented now, what is valuable now for those commoners 
subsisting outside of finance, is the denigration of the object: the 
object that denies its own object-ness; as if the land were not land, 
but a source of income generation for the future. More to the point, 
there is also a denigration of the city in play here, meaning that it, 
the city, is no longer the space of bodies, the collection of humans 
who must, in their co-existence, take up space together, but instead 
simply the place from which, it is hoped, the space of the body might 
be overcome once and for all, made irrelevant in the constantly 
malleable texture of cities now become nothing more than ‘technical 
images’.43 If one recalls the early science fiction of William Gibson, 
who coined the term ‘cyberspace’, that fiction described a virtual 
world, made of signs, protocols, and algorithms, that one entered 
through a head set and manipulated with a keyboard; but maybe the 
only difference is that this virtual world, cyberspace, is not in our 
computers, but is now in the world itself, in our cities. The smart 
phone doesn’t mediate the world or signify the city to us; it interfaces 
the world, overlays it, and suggests that it, the city, isn’t there at all. 
Buy or leave. 

                                                        
43 Vilém Flusser, Into the Universe of Technical Images (Nancy Ann Roth tr, U 
Minn P 2011).  
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 Palestinian Refugee Camps and 
Brazilian Favelas as Urban 
Heterotopias 

AMANDA SA DIAS* 

In spite of their historical differences, the social and 
economic situation in Palestinian refugee camps in Lebanon 
and favelas in Brazil are closely aligned: both are subject to 
precarious living conditions and various levels of exclusion, 
characterised by strong social and racial segregation, 
inequality in the material resources available in the city, 
absence of a formal system of space management and 
everyday violence. Camps and favelas constitute spaces at the 
margins of the city and the state, and this is exactly what 
makes their comparison possible. 

 

This article concerns wider research where a Palestinian refugee 
camp in Lebanon is compared to a favela in Rio de Janeiro.1 One 

                                                        
* Amanda SA Dias holds a PhD in Sociology from the École des Hautes Études en 
Sciences Sociales (EHESS) in France and the University of the State of Rio de Janeiro 
(UERJ) in Brazil. She is an associate researcher at the Center for Social Sciences of 
Religion (CéSor-EHESS). She co-organises the Midis de Brésil(s), a monthly seminar 
for the brazilianist debate promoted by the Contemporary Brazil’s Research Center 
(CRBC-EHESS). She is member of the editorial board of the journal Brésil(s): 
Sciences humaines et sociales (CRBC-EHESS). Her doctoral research consisted of a 
comparative study between the Palestinian refugee camps in Lebanon and the 
Brazilian favelas. She was a post-doctorate research fellow of the project ‘Global 
Prayers: Redemption and Liberation in the City’, hosted by the Europa-Universität 
Viadrina in Frankfurt, conducting research on the emergence of Islam as a new 
religious community in Rio de Janeiro. In her current research project, she further 
explores the topic of conversion to Islam in Brazil. Her work intends to contribute 
to the development of an approach that is based on ethnographic research and 
benefits at the same time from a comparative perspective. She is author of the 
volume Aux marges de la ville et de l’Etat: Camps palestiniens au Liban et favelas 
cariocas (Beyrouth/Paris 2013) and has published several articles in French, English 
and Portuguese. 



Birkbeck Law Review Volume 5(1) 

 82 

may argue that Palestinian camps, a phenomenon resulting from an 
international conflict, are not to be compared to Brazilian favelas, 
which are defined within a national context. Indeed, for many years, 
the Palestinian Liberation Organisation (PLO) has emphasised the 
political aspect of refugee camps, the latter having become a symbol 
of Palestinian resistance and of the ‘right of return’ of the Palestinian 
refugees. However, the image of Palestinian camps as ‘kinds of 
ghettoes or city portions’ 2  is becoming ever more prevalent in 
academic debates.3 Whereas the subjects of this study may appear to 
differ significantly, camps and favelas find themselves at the margins 
of the city and the State.  

The situation of Palestinian refugees in Lebanon is extremely 
precarious. The Lebanese political system, as relying on confessional 
power-sharing, constitutes a fundamental problem regarding the 
administration of refugee matters: integrating Palestinians into the 
Lebanese population has always been seen as a threat to the delicate 
confessional balance of the country. The fact that Lebanon is a 
country bearing the greatest number of Palestinians still living in 
camps shows that they have not been acknowledged by Lebanese 
society. Nowadays, more than 50% of the refugees live in the 

                                                                                                                              
1 See Amanda SA Dias, Aux marges de la ville et de l’Etat. Camps palestiniens au 
Liban et favelas cariocas (Karthala/IFPO 2013). 
2 Michel Agier, Gérer les indésirables. Des camps de réfugiés au gouvernement 
humanitaire (Flammarion 2008), 115. 
3 As Sari Hanafi observes: ‘One can only understand the problems of refugee camps 
if they are studied as urban sites. Because those refugee camps have been twice 
marginalised in the West Bank and in Gaza, those camps look like any slum or 
deteriorated area in the world. That is how researchers need to understand them for 
instance; as Parisian suburbs’. Sari Hanafi, ‘Vivre dans le camp, vivre ailleurs. Les 
Palestiniens réfugiés en Egypte et dans les Territoires palestiniens’, Bulletin de 
l’association de géographes français: Géographies (2006) 83(1), 88 (translated). 
With particular emphasis on the Palestinian camps in Lebanon, Bernard Rougier 
asserts: ‘In Beirut, Tripoli and Saïda camps have stepped out of history a long time 
ago to become a part of the urban geography: they are no longer the melting-pot of 
Palestinian revolution and are now dangerous zones where poverty and delinquency 
predominate; they take down the real-estate value of an area and are ignored or 
avoided by the town-planning’. Bernard Rougier, ‘Le ‘destin mêlé’ des Palestiniens et 
des Libanais au Liban’, Maghreb-Machrek (2000) 169, 46 (translated). 



Amanda SA Dias 

 83 

UNRWA camps.4 The 12 official camps in the country are suffering 
from numerous problems, such as the absence of appropriate 
infrastructures, overpopulation, poverty, unemployment, etc.  

In Brazil, the favela inhabitants are usually Brazilian citizens. 
However, favelados find themselves de facto at the margins of 
society on political, economic, social and juridical levels. National 
and local medias most often depict favelas as the space of criminality 
and drugs. This interpretation produces a stigmatising discourse 
which leads the favela populations to keep away from the city and to 
legitimate a more or less arbitrary state of violence inside those 
spaces. This condition led the Brazilian sociologists Luis Antônio 
Machado da Silva and Marcia Pereira Leite to use Bruno Lautier’s 
concept of ‘variable-geometry citizenship’ in their reading of the 
favelas cariocas. As the authors synthesise it, ‘the notion of variable-
geometry corresponds to citizenship that alters according to tacit 
power hierarchies, but which are informally consolidated, variable 
and always situated’.5  

The question of the articulation between the right to a city and 
the right to a state is present throughout this research. Examining 
two cases that differ widely historically, but share very similar living 
conditions at the present time, sheds new light onto the ways of 
claiming these two rights articulated within the population of these 
spaces at the margins of society. Of course, comparing the historical 
and political conditions that have led to their creation is not feasible. 
However, in order to understand how Palestinian refugee camps in 
Lebanon and the Brazilian favelas came to constitute spaces at the 
margins of the city and the State, it is crucial to analyse their 
formation not only as geographical sites, but also the place they 
occupy, throughout the decades, in the surrounding society’s 
predominant discourse. This paper will aim to challenge the 
prevailing perspectives according to which favelas and refuge camps 

                                                        
4 UN agency giving assistance to refugees. UNRWA provides social services, as well 
as education, health services and emergency assistance to Palestinians living in Gaza 
Strip, West Bank, Jordan, Lebanon and Syria. 
5 Luis Antonio Machado da Silva & Marcia Leite, ‘Violência, crime e polícia: o que 
os favelados dizem quando falam desses temas?’ in Vida sob cerco: violência e 
rotina nas favelas do Rio de Janeiro, LA Machado da Silva (dir), Rio de Janeiro, 
Nova Fronteira (2008), 54 (translated). 
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are traditionally studied, by putting them in relation with one 
another through their identification as urban heterotopias.  

Formation of the Palestinian refugee camps and the 
favelas in Lebanon and Rio de Janeiro 

Anthropologists often refer to Italo Calvino’s ‘Invisible Cities’ to 
understand the urban situation they are examining.6 I could not 
avoid thinking of Calvino’s city of Beersheba and relating it to the 
place the camps and the favelas occupy in the Lebanese and Brazilian 
imaginary. Here is how Calvino describes Beersheba and her 
underground:  

They also believe, these inhabitants, that another 
Beersheba exists underground, the receptacle of everything 
base and unworthy that happens to them, and it is their 
constant care to erase from the visible Beercheba every tie 
or resemblance to the lower twin. In the place of roofs 
they imagine that the underground city has overturned 
rubbish bins, with cheese rinds, greasy paper, fishscales, 
dishwater, uneaten spaghetti, old bandages spilling from 
them. Or even that its substance is dark and malleable and 
thick, like the pitch that pours down from the sewers, 
prolonging the route of the human bowels, from black 
hole to black hole, until it splatters against the lowest 
subterranean floor, and from the lazy, encircled bubbles 
below, layer upon layer, a fecal city rises, with twisted 
spires. 7 

To this underground Beersheba, corresponds another Beersheba 
‘where the city’s most elevated virtues and sentiments are poised, and 
that if the terrestrial Beersheba will take the celestial one as its model 
the two cities will become one’.8 Understanding these two Beershebas 
as a metaphor of an infernal city and an ideal city, as pictured by the 
inhabitants of the city, the underground Beersheba, representation of 
                                                        
6 Italo Calvino, Invisible Cities (Harvest 1974 [1972]).  
7 ibid 111-12 
8 ibid 
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the infernal city, must be constantly denied, forgotten, put away 
from the sight and the thoughts of city dwellers. Because it keeps 
them away from their ideal of the city, represented here by the 
metaphor of celestial Beersheba.  

Imagined by the inhabitants of terrestrial Beersheba, celestial 
and underground Beershebas correspond to the definition of utopia 
suggested by Michel Foucault: ‘These are arrangements which have 
no real space … They represent society itself brought to perfection, 
or its reverse’.9 In Lebanon as in Rio de Janeiro, refuge camps and 
favelas occupy, in the collective imaginary, the place of underground 
Beersheba: they are spaces that disturb, among others because they 
remind the inhabitants of the city that celestial Beersheba remains an 
ideal. Nonetheless, there is an essential difference that distinguishes 
camps, favelas and the underground Beersheba: these places are real 
spaces, geographically identifiable. They correspond rather to what 
Foucault calls, in opposition to utopias, heterotopias: 

a sort of counter arrangement, of effectively realized 
utopia, in which all the real arrangements, all the other 
real arrangements that can be found within society, are at 
one and the same time represented, challenged, and 
overturned: a sort of place that lies outside all places and 
yet is actually localizable.10 

According to Foucault, between utopias and ‘these places which are 
absolutely other’, heterotopias, there would be ‘a sort of mixed 
experience which partakes of the qualities of both types of location, 
the mirror’. 11  Favelas and refugee camps fulfil the function of 
‘reversed mirror’ of the city and the nation. Their places within 
Brazilian and Lebanese society are the fruit of a social construction 
operated throughout the decades. The analysis of the construction of 
the image of the favela and the camp throughout the century will 
show how, in Brazil as in Lebanon, the inhabitants of these spaces 
acquired the status of extreme figures of ‘otherness’. If at first the 
favelado refers the carioca to his urbanness and the Palestinian refers 

                                                        
9 Michel Foucault, ‘Of Other Spaces: Utopias and Heterotopias’ in Neil Leach (ed), 
Rethinking Architecture: A Reader in Cultural Theory (Routledge 1997), 332. 
10 ibid 
11 ibid 
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the Lebanese to his nationality, through the decades urbanness and 
nationality converge: the favelado becomes the internal enemy of the 
nation, while the refugee refers increasingly to the image of social 
and urban precariousness.  

It is therefore important to approach favelas and refugee 
camps from a historical perspective. Two main works help us 
understand the elaboration of the discourses concerning these 
populations, notably during their early years: La favela d’un siècle à 
l’autre, from sociologist Licia Valladares12 and l’Exil Palestinian au 
Liban, from historian Jihane Sfeir.13 Taking account of the historic 
perspective offered by these works, it becomes possible to approach 
the formation of the camps and the favelas from a Foucauldian 
perspective, keeping in mind Foulcault’s notion of knowledge and 
power. This framework then demonstrates that actions emanating 
from Lebanese and Brazilian authorities towards the refugees and the 
favelados correspond to the predominant representations of these 
groups. In other words, throughout the history of camps and favelas, 
the knowledge production has continuously nourished a certain use 
of power.  

The social construction of the favela 

In La favela d’un siècle à l’autre Licia Valladares shows how, since 
its origins, the favelas have nourished Brazilians’ social 
imagination.14 Adopting the hypothesis that the favela is an invented 
category, Valladares proceeds to examine various discourses, images, 
representations and analysis that have accompanied its history 
throughout the twentieth century. She proposes a ‘periodisation’ of 
the different approaches to the favela.15  

The first period corresponds to the beginning of the twentieth 
century, when the representations of the favela was organised 
around a founding myth—the ‘myth of Canudos’.16 According to this 
                                                        
12 Licia do Prado Valladares, La favela d’un siècle à l’autre (MSH 2006). 
13 Jihane Sfeir, L’exil palestinien au Liban. Le temps des origines (1947-1952) (IFPO 
2008). 
14 L Valladares (n 12).  
15 ibid 14  
16 ibid 24  
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myth, favelas originated from the establishment of various old 
fighters of the war of Canudos (1896–1897) at the Morro da 
Previdência. The construction of this myth does not result only from 
the geographical reference of the village of Canudos or the historical 
reference to the final battle. It is supported by the narration of these 
events made by the author Euclides da Cunha in Os Sertoes (1902).17 
Various characteristics of the Brazilian sertão, as described by da 
Cunha, would have been given by Rio’s intellectuals in their lectures 
of the new ‘miserable neighbourhoods’.18 The duality sertão versus 
littoral was transposed in these first images, under the form of the 
opposition favela versus the city.  

At first cariocas approach the favelas with a degree of curiosity, 
labelling these spaces and their populations as exotic. 19  The 
favelados are associated with a sertão that the cariocas only know 
through the novelistic narration of Euclides da Cunha.20 Transposed 
to the inhabitants of the first favelas, the agrarian aspect of this 
Brazilian region contrasts with the urban lifestyle of city dwellers. 
The favela was also perceived as the place where Black populations 
brought their beliefs, their music and their extravagance. During this 
period, the favelado became an extreme figure of ‘otherness’. The 
poor who squeezed themselves into Rio’s mountains modify the 
cidade maravilhosa. The opposition favela versus city reinforces the 
urban identification of Rio’s dwellers. It is a manifestation of the 
opposition sertão/littoral, civilised/savage, rich/poor, clean/dirty, 
healthy/sick, moral/amoral. Through the bias of a negative analogy, 

                                                        
17 Euclides da Cunha, Os Sertoes (Laemmert & Cia 1902). 
18 L Valladares enumerates the main characteristics of Canudos advanced by 
Euclides da Cunha: ‘ a) The specificity of a process of rapid urban growth, messy 
and precarious … b) The topography of a region of hills that makes it a true bastion 
of difficult access … c) The absence of private land property, with the establishment 
of a form of communal property of the space of the village … d) the absence of hold 
of the State and public institutions … e) a specifically political order marked by the 
hold of a chief … f) a space that conditions the behaviour of individuals … g) a 
moral behaviour that is revolting for the observer … h) … a danger for the entire 
region’s social order … i) For Euclides da Cunha, Canudos was the representation 
of freedom …’. L Valladares (n 12) 24-26. 
19 ibid  
20 ibid 
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the figure of the favelado contributes to the construction of the 
carioca’s urban identification.  

It was also during this period that the favela became a social 
and urban problem, treatable by the means of measurable and 
concrete politics. Worried about the future of the city and its 
population, doctors and engineers approached the existence of 
favelas as a real ‘social pathology’ putting the city’s beauty and 
health at risk. ‘The representation of the favela retakes the idea of 
illness, of contagious harm, of social pathology that ought to be 
fight’.21 There was a convergence of medical and urban discourses. 
Various political measures and public interventions took place 
within Rio’s favelas. At this period the first systematic studies on 
Rio’s favelas took place, notably the census of 1948,22 specific to the 
favelas of the federal district, and the census of 1950, 23  ‘that 
confirmed the location of this kind of urban settlement’.24 

They inexorably implicated a direct link between the negative 
characteristics of their populations and their place of habitation. For 
example, the creation of Proletarian Parks at the beginning of the 
1940s was envisioned as a solution to the problem of the favelas 
whereby these parks aimed at transferring the poor population from 
the city centre to more distant areas. Not only did they attempt to 
make poverty invisible to the eyes of society, but also they proposed 
a ‘moral adjustment’ of the transferred populations.25 The simple 
naming of these residential ensembles implied a valorisation of the 
worker. For a long time, the favelas were considered temporary 
problems. The idea was to continue to relocate these populations to 
distant areas. The parks themselves were conceived as transitory 

                                                        
21 ibid 31 
22 The first census of the favelas of Rio de Janeiro (then Distrito Federal) was a local 
census, made by the municipality (Prefeitura do Distrito Federal). It was finished at 
the end of March 1948 and published in 1949.  
23 National demographic census carried out by the Brazilian Institute of Geography 
and Statistics (IBGE) every ten years.  
24 ibid 16 
25 Juliana Farias ‘Da atualização dos mecanismos de contrôle : a transformação dos 
favelados em população matável’ Os Urbanitas—Revista de Antropologia Urbana 
(2008) 5(7).  
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spaces that would ensure the former integration of their inhabitants 
in normal urban life.  

Valladares argues that the representations of the beginning of 
the century have largely influenced the predominant representations 
of the favela during the second half of the century. The period that 
spanned the 1950s until the 1960s is characterised by ‘a valorisation 
of the social community that constitutes the favela and the 
inauguration of true fieldwork studies mobilising the methods of 
social sciences’. 26  It was at this time that the processes of 
territorialisation of urban poverty within the favelas took place. In 
response to this stigmatisation, social scientists opposed themselves 
to the vision of favelados as a marginal group. The critic of the 
‘marginality theory’ grows in scope with Janice Perlman’s 
publication The Myth of Marginality. 27  Favela inhabitants were 
integrated into urban life by the means of their insertion in the work 
market and their actions in the political and cultural arenas. 
Nonetheless, despite their diffusion within intellectual circles, these 
works that oppose a dichotomist view of carioca society have not 
succeeded in changing the stigmatised representations of favela 
inhabitants in the social imagination of the city.28  

During the 1960s and 1970s, the perception of favelados as a 
result of social marginality was widely diffused, having notably 
served as ideological justification to the ‘anti-favela’ operation: 
between 1962 and 1974, 80 favelas were wiped out—with 26,193 
houses demolished and 139,218 people relocated into residential 
ensembles produced in series for this purpose.29 It was the widest 
public intervention within Rio de Janeiro’s favelas. 

The last period proposed by Valladares spans from the 1970s 
until today.30 This period corresponds to a new phase of production 
of representations and knowledge about Rio’s favelas. It is 

                                                        
26 L Valladares (n 12) 65 (translated). 
27 Janice Perlman, The Myth of Marginality: Urban Poverty and Politics in Rio de 
Janeiro (UCP 1976).  
28 See L Valladares (n 12).  
29 Licia do Prado Valladares, Passa-se uma casa: Análise do Programa de Remoções 
de Favelas do Rio de Janeiro (Jorge Zahar 39).  
30 L Valladares, La favela d’un siècle à l’autre.  
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characterised by the boom of doctoral studies on favelas within 
Brazilian universities. However, the sociologist estimates that favelas’ 
representations produced by contemporary universities are in 
continuity with those constructed during the two preceding periods. 
Having become a fashionable subject, the favelas would have come 
to be considered as the place of social modern exclusion. 
Throughout her study, Valladares positions herself against the 
stigmas linked to marginalisation. For this period, Valladares focuses 
on the increasing interest of the academic world towards the favelas, 
but does not approach the state’s progressively security related 
approach of these populations.  

Until the 1980s, the favelas were mainly represented as 
locations of poverty. This negative image of the favelas was 
nonetheless counterbalanced by their valorisation as the land of 
Samba and popular culture.31 During the late 1980s and early 1990s, 
however, an important shift took place in society’s perception of 
these territories. This period coincided with an increase in the narco 
trafficking inside Rio’s favelas and an augmentation of urban 
violence in the city.32 From then on, the favelas would be represented 
almost exclusively through the violence and insecurity they created in 
the city’s residential neighbourhoods.  

The feelings of fear and insecurity that the inhabitants of the 
city express towards the favelas’ inhabitants contributed to the 
development of a perception where each one of them was identified 
as a potential criminal. Progressively, the favelas’ inhabitants were 
identified as extreme figures of otherness, the archetype of the 
‘dangerous classes’.33 The result was a dichotomised perception of 

                                                        
31 Márcia Pereira Leite, ‘Violência, risco e sociabilidade nas margens da cidade: 
percepções e formas de ação de moradores de favelas cariocas’ in LA Machado da 
Silva (dir), Vida sob cerco: violência e rotina nas favelas do Rio de Janeiro (Nova 
Fronteira 2008).  
32 At the end of the 1980s, the narcotraffic bound itself to the international cartels in 
order to facilitate the entrance of large quantities of cocaine in the Brazilian market: 
Alba Zaluar & Marcos Alvito (eds), Um século de favela (Editora FGV). 
33 Louis Chevalier, Classes laborieuses et classes dangereuses à Paris pendant la 
première moitié du XIXe siècle (Librairie académique Perrin 1958). 
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the city, which appeared to be divided between its formal 
neighbourhoods and its criminalised margins.34  

In Brazil, the favelas inhabitants were progressively perceived 
to be ‘supposed criminals’.35 The state’s approach to these territories 
was progressively security related.36 Denounced over the years by 
intellectuals and human rights organisations, the arbitrary and 
systemic coercion of some armed ‘interventions’ inside the favelas—
among other things—allow us to qualify them as ‘spaces of 
exception’.37  

The construction of ‘the enemy inside’ in Lebanon 

In l’Exil Palestinian au Liban, historian Jihane Sfeir examined the 
arrival of Palestinian refugees in Lebanon in 1947 and the early 
times of exile. Over the years there has been a change in the 
representation of the Other: ‘The perception Lebanese have of 
Palestinians evolves: they became the embarrassing guests, the 
refugees and, later on, during Lebanon’s civil war of 1975, “the 
enemies within”’.38 

The Palestinian exodus had not been anticipated by 
Palestinians nor Lebanese. The arrival of 100,000 Palestinians 
corresponded to a ratio of one Palestinian to ten Lebanese. This new 

                                                        
34 Zuenir Ventura, Cidade Partida (Companhia das Letras 1994). 
35 Brazilian media often refer to ‘him’ who dies during police ‘interventions’ inside 
the favelas as a suposto traficante, or ‘supposed criminals’. 
36 As Foucault demonstrated, there’s an inherent relation between power and 
knowledge, where power is based on knowledge and makes use of knowledge. 
(Foucault 1974).  
37 ‘The state of exception is characterised by the suspension of the writ of law. It 
may be limited in time and be associated with state mobilization, as when a state 
decrees a state of emergency during wartime; but it may also be permanent and 
instigated by the status of a particular space. There is no question of a state of 
exception being officially promulgated in the Brazilian favelas or Palestinian camps 
in Lebanon. However, certain elements there mean their condition may be analyzed 
in terms of spaces of exception. These elements consist notably in the predominance 
of a martial metaphor, the perception of a state of necessity, the use of special 
armed forces, the blurring of executive and legislative powers, the existence of 
quasi-sovereign actors within these spaces, and the transformation in the lives of 
inhabitants exposed to death’ Dias (n 1) 386. 
38 Sfeir (n 13) 56. 
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reality demanded a series of adaptations on both sides. At the time of 
their arrival, Lebanese nationality and the methods of acquiring it 
were still under construction. The arrival of the Palestinians came as 
a new element, adding to the pre-existing sense of community and 
religious identity. 

Sfeir stressed the importance of the creation of the State of 
Israel in the processes of construction of Lebanese nationality.39 It 
was the emergence of this country that led the Lebanese to become 
conscious of their geographical borders, which were blurred during 
the time of mandatory Palestine. Israel assumed the role of the 
external enemy of the Lebanese State and its people. The presence of 
the Palestinians on Lebanese soil reinforced feelings of Lebanese 
patriotism. 

The management of Palestinian affairs was limited, at first, to 
their identification and registration. In Lebanon, as in Brazil, we 
observe the need for counting and categorising these populations 
that had become alienated over time. In Lebanon, the question of the 
numbers was even more delicate than in Brazil, since it was 
determined in the confessional system of power sharing. The 
naturalisation politics observed in Lebanon was inseparable from a 
fundamental religious element. Under the mandate of president 
Camille Chamoun (1952–1958), most Christian Palestinians were 
naturalised.40 

During the first years of the Palestinian exile in Lebanon, just 
as during the appearance of favelas in Rio, the perception of these 
situations as provisory predominated. In Lebanon, on the other hand, 
the establishment of the camps acknowledged the persistence of the 
refugees’ presence. For many years, Palestinians did not install 
themselves in camps. As Mohamed Kamel Doraï observes: ‘The 
camps that exist in Lebanon today formed in the middle of the 1960s. 
Until then, the refugees mobilised themselves, under constraint or 
voluntarily, among different camps, and from Lebanese towns and 
villages towards the camps.’41 Almost ten years passed before the 

                                                        
39 ibid 84  
40 ibid 67  
41 Mohamed Kamel Doraï, Les réfugiés palestiniens du Liban. Une géographie de 
l’exil (CNRS Editions 2006), 56 (translated).  
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tents were replaced by concrete housing, at first with zinc roofs and 
then with cement.42 It was a long and painful process for Palestinians, 
as the more their houses became concretised, the more their return to 
Palestine seemed compromised. Lebanese themselves also criticised 
the installation of camps in the long term. Still today, Palestinian 
refugees are subject to restrictions on the entry of construction 
material inside the refugee camps, which prevents all maintenance 
and renewal of their habitations. In 2005 such restrictions were lifted, 
but they can be imposed once more by decree of Lebanese authorities. 

Sfeir reports that the management of Palestinian affairs in 
Lebanon became increasingly security oriented, controlling their 
right of displacement. 43  They were forbidden to move inside 
Lebanese territory without a permit. Confronted with a country that 
was under national construction, Palestinians were marginalised 
within the society and the Lebanese space.  

As for the image of Palestinians in Lebanon, it evolved 
considerably: from rich tourists before 1948 to the enemies within. 
The Palestinians, thousands of people running from the war under 
precarious and chaotic conditions, became camp inhabitants 
(soukkan al-moukhayyamat), the refugees (al-laji’oun) being 
identified as the foreigners who disturb social, economic and 
religious order. If the refugees first inspired the compassion of the 
Lebanese, the military defeat and the perpetuation of a situation of 
emergency ensured that the refugee was increasingly perceived as a 
threat to public tranquility and a factor of division in ‘national 
cohesion’.  

Since their arrival in Lebanon, the question of the refugees has 
been linked to the question of migrants within the demographic and 
political debate. For a long time, Palestinians would be granted the 
status of foreigners with no nationality. As for the refugees who 
arrived after 1948, the situation was even more precarious: with no 
access to government services, they are were judged to be illegal 
residents. In this sense, societies’ perception of refugees and 

                                                        
42 According to MK Doraï, ‘in 1959, UNRWA estimates that the ensemble of the tents 
have disappeared from the camps, being replaced by concrete housing’ (ibid) 58. 
43 The governemental decision of the 15 May 1951 forbids Palestinians to circulate 
without a permit within Lebanese territory: Sfeir (n 13) 95. 
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favelados was similar. For example, at the beginning of the twentieth 
century, popular habitat had become a main theme when discussing 
the future of Rio de Janeiro, which was at the time, the capital of the 
Republic. This theme was widely structured by the medical corps, 
which worried about questions of insalubrity and epidemics. In the 
same way, in Lebanon, a certain hygienist discourse was developed 
around Palestinian refugees. As the savings they had brought from 
Palestine diminished, their situation became more and more 
precarious. The Lebanese became afraid that the degradation in their 
living conditions would entail a proliferation in maladies threatening 
their own health. In Lebanon and in Brazil, refugees and favelados 
and similar lived experiences in that their material precariousness 
and their supposedly poor hygienic conditions, which were then 
interpreted as a threat to the health of the society. 

In addition, Palestinians constituted a social group in a country 
that tried to preserve a fragile confessional balance. By its simple 
presence, the Palestinian was ‘accused of holding up the creation of a 
unified national identity’.44 Sfeir advances, thus, the hypothesis of the 
Palestinian as the ‘enemy within’, complementary to the ‘outer 
enemy’, Israel. The presence of this enemy within contributed to the 
reinvention of a ‘Lebanese Self’.45 

‘Stranger’, ‘potential destabiliser’, ‘troublemaker’: the stigmas 
concerning Palestinians grew. The Palestinians reflected the fears of 
Lebanese, by reflecting the image of everything they do not want to 
be: poor, stateless, powerless, desperate to return to a country that 
has been annexed by another. 

Following the years of accommodation, major political events 
took place in Lebanon and within Palestinian society. Bassma 
Kodmani-Darwashi proposes the following periodisation: 

• 1949–1969: development of refugee camps, which are 
closely controlled by Lebanese State. During this period, 
‘Lebanese feelings vary from sympathy, indifference to 
latent hostility’.46 

                                                        
44 ibid 127 
45 ibid 128  
46 Basma Kodmani-Darwish, La diaspora palestinienne (PUF 1997), 71 (translated). 
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• 1970–1982: ‘emancipation of the refugee camps towards 
Lebanese State, emergence of a movement of Palestinian 
resistance as an autonomous power centre inside 
Lebanese political system and a strong polarisation of the 
political scene between partisans and adversaries of 
Palestinians’.47 

• 1982–1983: ‘departure of Palestinian leaders (PLO) from 
the country and a rise of insecurity for the civil 
population’.48 

During the PLO years, as Palestinians became militarily and 
economically autonomous, hostility of the Lebanese population 
intensified towards the Palestinian State that was developing on 
national soil. In 1987, Lebanese National Assemble abrogated the 
Cairo agreements unilaterally, despite PLO protestations. 
Palestinians found themselves once more without formal legal 
recognition. In 1989 the Taëf agreements, which officially put an end 
to the civil war, made no mention of the political or civil Palestinian 
presence in Lebanon. Henceforth, Palestinian living conditions did 
not improve. After the end of the conflict, Lebanese legislation went 
back to its pre-war positions, in which the juridical frame concerning 
Palestinian presence was not clear. De facto, Palestinian refugees’ 
status is more precarious then the status of foreigners, notably 
because of the reciprocity clause presiding over the definition of their 
rights in Lebanon.49  

                                                        
47 ibid 
48 ibid 
49 Palestinian refugees in Lebanon have different legal status. The ‘registered 
refugees’ are registered with the UNRWA and the Lebanese authorities. They can 
directly benefit from the different services provided by the Agency, such as 
education, health and lodging. The ‘non-registered refugees’ are Palestinian refugees 
that are registered by the Lebanese government but not by UNRWA. They have 
limited access to the agency’s services. The ‘non-registered’ or ‘non-id’ refugees are 
neither registered by the agency, nor by the government. In general, they do not 
resort to UNRWA assistance. Their mobility is also extremely limited as, not having 
any papers, they are afraid of being arrested by the police. 
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Conclusion 

The analysis of the images Lebanon and Brazil built around their 
undesirability, allied to the examination of the policies employed 
towards them, reveals that the gap between both processes of 
exclusion is not as considerable as we could have thought at first. In 
both cases, a security approach to these populations progressively 
takes place. In the same way as in Lebanon, the presence of refugees 
comforts the Lebanese sense of identity, in Brazil inhabitants of Rio 
de Janeiro gained a social distinction from their confrontation with 
the chaotic universe of the favelas.  

Progressively, in Lebanon an urban dimension is added to this 
mirror game. In both countries, a dichotomy between the inhabitants 
of the formal city and the inhabitants of the informal city appeared. 
In Brazil, the question of the nation state, present in the Lebanese 
case since the arrival of the Palestinians, became increasingly 
predominant. Between the 1980s and 1990s, a rupture occurred in 
the integration that the Brazilian national project offered to the poor. 
This way, in Brazil as in Lebanon, a dichotomy emerged between 
those who were protected by the jurisdiction of the state and those 
who lived in a no man’s land. In this sense, we can affirm that the 
condition of the Palestinian camps in Lebanon and the favelas in 
Brazil, originally very distant, have the tendency, in present times, to 
converge towards the same reality: that of the urban ghettos that, in 
addition to a geographical marginalisation, know a de facto 
marginalisation within the nation state. 
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From Specificity to Abstraction: 
Analysing the Relation  
between Urban Policies  
and Socio-economic Division 
Aya Badawy* 

This paper addresses the debate of whether generalisation or 
localisation is better in analysing the relation between policies 
and urban division. On one hand, some point to the overall 
policies and legal strategies that caused division in the city in 
general. Yet this approach neglects the uniqueness of local 
areas in the city. On the other hand, other researchers have 
focused on micro scale areas in the city and studied the 
relation between policies and division. However, this 
localisation focus presents results that are too specific to be 
used in comparative analysis with other cities. This paper 
takes a third approach and argues that abstract reasoning 
serves as the midway solution between both. That is, to derive 
the general strategies causing division in the city from the 
investigation of micro scaled divided areas. The research is 
conducted in Cairo, the capital of Egypt, and it follows three 
phases of analysis: concreteness, categorisation and 
abstraction. The abstract relation between policies and 
division in Cairo is presented within the TPSN framework 
under the four socio-spatial dimensions of territory (T), place 
(P), scale (S), network (N). The researcher concludes that 
influential policies which differ from one divided area to 
another are just versions of one deeper relation, and that this 
relation has to be induced from the study of specific cases 
rather than generalised. 

                                                        
*Aya Badawy is an Assistant Lecturer in the Department of Architecture, Faculty of 
Engineering, at Alexandria University. She obtained her MSc degree in 2015 from the 
same university, and is currently working on her PhD. Her interests lie in urban 
planning with a special concern about urban decision-making and urban poverty. She 
has participated in a national project called ‘Egypt without Slums in Three Years’, 
which aims to address the problem of rapid urbanisation that had led more slums 
being created. 
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Introduction 

Urban agglomerations have always accommodated people who differ 
in status, religion, culture, and ethnicity. They have been consequently 
distributed in areas with different, and sometimes contrasting, 
characteristics; a phenomenon termed as urban division or socio-
spatial differentiation. This distribution is spatially and temporally 
dynamic and can come in various forms.1 Socio-economic division is 
one form observed in many cities. It is the differentiation of people 
according to income, class, status, or opportunities.2 In present day 
cities, this differentiation has mostly become invidious, creating a wide 
gap between the rich and the poor.3 As a result, the analysis of the 
urban division process has grasped the interest of many researchers 
and the strategies for facing it have topped the priorities of several 
institutions. 

When exploring the causes of socio-economic division, 
researchers have adopted various approaches; one of them is the 
institutional approach, in which the state and other regulatory 
institutions are examined as forces of division.4 Reviewing previous 
literature, this approach appears to be used through two viewpoints:  

1. One investigates the governance structure; whether formal or 
informal, its role in causing division, and the relations between 

                                                        
1 Corinna Hölzl, Kerstin Krellenberg, Dirk Heinrichs, Juliane Welz, Sigrun Kabisch, 
How Sustainable Are Processes of Social and Spatial Differentiation in Santiago de 
Chile? Current Situation and Future Scenarios for Social Inclusion (UFZ-
Diskussionspapiere, 2011) <http://hdl.handle.net/10419/45700>. 
2 Mike Morrissey and Frank Gaffikin, Planning in Divided Cities: Collaborative 
Shaping of Contested Space (Blackwell Publishing Ltd 2011); United Nations 
Habitat, State of the World’s Cities 2010/2011: Bridging the Urban Divide 
(Earthscan 2010). 
3 Peter Marcuse, ‘What’s So New About Divided Cities?’ [1993] 17 Int J Urban Reg 
Res 355; Ronald van Kempen, ‘Divided Cities in the 21st Century: Challenging the 
Importance of Globalisation’ [2007] 22 J Hous Built Environ 13. 
4 Brenda Madrazo and Ronald van Kempen, ‘Explaining Divided Cities in China’ 
[2012] 43 Geoforum 158. 
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different regulatory institutions. An example of research from this 
viewpoint is that presented by E. Michelutti ha Mumbai.5 

2. The second viewpoint focuses on the product of regulatory 
institutions. It studies the role of urban policies themselves in 
shaping division. This viewpoint has addressed the national and 
city scales by exploring how regenerative projects, property-led 
development, privatisation and governance policies have affected 
the division pattern.6 It has also targeted the micro/neighbourhood 
scale by addressing specific divided areas. With this scale, the 
uniqueness of each case is taken in consideration.7 

When considering the national and micro scales addressed by 
the latter viewpoint in investigating the impact of policies, two main 
problems are observed. The first is the problem of generalisation. Here, 
divisions in a city are said to relate in their entirety to some policies, 
regardless of the specificity of location, and without considering how 
the influential policies in one divided area in that city can differ from 
those in another. Each spatial context has its particular characteristics, 
location in the city, process of formation, and in turn its unique 
reaction with some policies that led to its division. Therefore, although 
generalisation has the benefit of summarising the relation between 
policies and division, the results presented through this methodology 
are not accurate enough. Studies addressing the micro scale appear to 
overcome the deficiency in accuracy and uniqueness, however, they 
unfortunately fall in another problem. The consideration on the 

                                                        
5 Enrico Michelutti, An Institutional Approach to Urban Fragmentation: Power and 
Sustainability in Un-Recognized Settlements of Mumbai (Technical University of 
Catalonia, PhD thesis 2013). 
6 Michael Pacione, Urban Restructuring and the Reproduction of Inequality in 
Britain’s Cities: An Overview. Britain’s Cities: Geographies of Division in Urban 
Britain (Routledge 1997). 
7 Patrick Simon, ‘Gentrification of Old Neighborhoods and Social Integration in 
Europe’, Cities of Europe: Changing Contexts, Local Arrangement and the 
Challenge to Urban Cohesion (Blackwell 2005); Yuting Liu and Fulong Wu, ‘Urban 
Poverty Neighbourhoods: Typology and Spatial Concentration under China’s 
Market Transition, a Case Study of Nanjing’ [2006] 37 Geoforum 610; Paul Adrian 
Peters, Spatial Segregation in Complex Urban Systems: Housing and Public Policy in 
Santiago, Chile (University of Texas, PhD Thesis 2009); Aya Badawy et al, 
‘Investigating the Impact of Urban Planning Policies on Urban Division in Cairo, 
Egypt: The Case of El-Maadi and Dar El-Salam’ [2015] 54 Alexandr Eng J 1225. 
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particularity of each area has resulted in highly detailed conclusions 
that may be compared with other cases in the same city, and in best 
situations, with cases in the same country. However, they cannot be 
used in a comparative analysis with cases in other countries. Also, 
when researchers study micro scaled divided areas, each adopts a 
different methodology. That is to say, the main problem in micro scale 
studies is neglecting the whole picture and lacking a common 
methodology and framework with universal validity.  

Knowing the importance of specificity together with 
understanding that the real problem behind generalisation lies in its 
inaccurate basis, the researcher assumes that there is a mid-way 
solution to the dilemma of generalisation and specificity. It is deriving 
the general relation between policies and division from investigating 
specific cases. This is the true meaning of rational abstraction;8 a more 
accurate term than generalisation in this case. The research presented 
in this paper is an attempt to conduct such comprehensive study. It 
aims at investigating the relation between urban policies and division 
through abstract reasoning. Conclusions do not to relate the process 
of division to certain laws, policies, or decisions that are only 
particular to the studied context, but continue to derive the root 
problem behind all those specific policies. The research tests this 
hypothesis by conducting the analysis in Cairo, the capital of Egypt 
and one of the world’s megacities. Cairo is characterised by a 
paradoxical state of development where different socio-economic 
groups are found in close proximity. The rationale of choosing Cairo 
goes back to an observation taken while reviewing previous literature. 
Most research studying the relation between policies and division have 
addressed cases in Europe, Asia, or the Americas. Few researchers 
have focused on Arab cities despite their long histories of continuously 
changing government policies and ideologies. There are few studies 
that address socio-economic division in Cairo, some of which 
generalise the causes,9  and others focus on the social cohesion in 
different areas.10 

                                                        
8 Bob Jessop, Neil Brenner and Martin S Jones, ‘Theorizing Sociospatial Relations’ 
[2008] 26 Enrivon Plan D Society & Space 389. 
9 Hala Mekawy and Ahmed Yousry, ‘Cairo: The Predicament of a Fragmented 
Metropolis’ [2012] 9 JUR 38. 
10 Maewa Khalifa et al, Understanding Urban Segregation in Cairo: The Social and 
Spatial Logic of a Fragmented City (CIB-MENA 2014). 
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The structure of this paper comprises two parts; the theoretical 
part and the application. The first part explains theoretically the 
procedures and the rationale of the methodology, and the second 
applies it on Cairo as an example. The methodology is grounded upon 
an inductive approach that passes through three successive steps of 
analysis; specificity, categorisation and abstraction. The analytical 
frameworks employed in each are described in detail.  

Methods and tools: Building the analytical frameworks 

As previously mentioned, inducing the abstract relation between 
policies and division from the concrete-complex includes three phases 
of analysis. The first is examining the relation in a number of specific 
cases. The second is finding if some of these policies share common 
characteristics and thus group them together.  

This step is called categorisation and identification of the 
underlying pattern. The third is observing the policies that are grouped 
together to extract the root problem or the general strategy behind 
them. In other words, the third step is the derivation of the abstract 
theory from the detailed data.11  

Accordingly, the research utilises two analytical frameworks. 
One is used for phase 1; the investigation of specific areas in the first 
phase and the complex explanation of each. The second is the general 
framework through which the categorisation and abstraction take 
place. The description for the theoretical structure of each is 
introduced as follows. 

The framework of concrete analysis 

Studying the relation between urban policies and a specific divided 
area entails knowing the policies that have been issued in the city as a 
whole and then highlighting the ones that were influential on the 
studied area. The collection of large amounts of raw data has to be 
guided by a certain structure. Therefore, the researcher determined a 
certain time frame, and outlined the purposes that generally trigger 
the issuing of policies. Under this structure, urban policies issued in 
                                                        
11 David R Thomas, ‘A General Inductive Approach for Qualitative Data Analysis’ 
[2003] 27 Population 237. 
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Cairo have been gathered and categorised in a matrix. The data on the 
urban and demographic transformation of the divided areas have 
categorised in another matrix according to the same time frame. By 
comparing both matrices, the policies responsible for the socio-spatial 
transformation in each time period will be highlighted. Thereafter, 
links between policies and transformation in each time period are 
established through a relations diagram.12 These steps are repeated for 
all time periods in all areas of study.  

The analysis of each area ends with a number of relation 
diagrams that represent the interrelationships between policies and 
division; however, their high complexity may later impede the process 
of abstraction. Therefore, these diagrams are summarised by 
highlighting just the major transformations and the most influential 
policies and forming simple groups called milestones. For example, 
when an influential policy has an impact on both the high and low 
socio-economic areas, one milestone is formed. When both areas are 
observed to experience a major transformation in a certain time period, 
another milestone is formed, and so on. With a number of milestones, 
the relation between policies and division in each area will finally be 
simplified. A conceptual diagram for all these steps (first analytical 
framework) is presented in Figure 1. 

                                                        
12 Aya Badawy et al, ‘Investigating the Impact of Urban Policies on Urban Division 
in Cairo, Egypt’ (Unpublished MSc thesis, Alexandria 2015). 
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The framework of abstract analysis 

To determine the underlying pattern between the reached milestones, 
this framework was designed. The underlying pattern allows one to 
deciding if some milestones may have common characteristics and can 
thus be grouped under broad categories. This cannot be decided from 
simple observation because it may run the risk of depending on each 
researchers’ interpretation and so would the categorisation; something 
preventable if all researchers used the same categories. Their decision 
will then be limited to placing milestones under relevant categories; 
instead of each researcher using different categories. Accordingly, 
previous literature was reviewed to find if some categories or a general 
framework was agreed on by several researchers in studying socio-
spatial relation; this reveled the TPSN framework. It is a matrix that 
has been proposed by Jessop et al for socio-spatial analysis, and it is 

Figure 1: Diagram explaining the framework of concrete analysis 

* Cells are shaded as an indication to highlighting the 
policies related to each transformation  

(indicated here by hatching)  
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based on four key elements: territory (T), place (P), scale (S) and 
network (N).13 In their research, the authors suggested using these 
four categories to achieve a multidimensional analysis in order to 
reveal both the triggers behind strategies causing an influence 
(structuring principles), and the affected landscapes through which 
these strategies interact (structured fields).  

That is why the authors have cross-tabulated them in such a way 
that each category or structuring principle relates to all the four 
considered as its fields of operation forming the final framework.  

This framework has been applied in Michelutti 2010 to study 
the role of different types of institutions in causing urban division.14 
He utilised the four elements first as structuring principles controlling 
the operation of institutions, and secondly as fields structured or 
shaped by institutions. He uses the framework to pass from abstract-
simple relations to concrete-complex. Therefore, but with a reversed 
methodology (from concrete-complex to abstract-simple), this 
research will employ the TPSN framework for abstraction. The 
structuring principles will be the categories under which milestones 
are grouped. The structured fields will be limited to the dimension of 
Place (P). These are the divided areas affected by those policies. A 
descriptive diagram for the framework is presented in Figure 2. 

                                                        
13 Jessop, Brenner and Jones (n 8). 
14 Enrico Michelutti, ‘An Analytical Framework for Urban Fragmentation Analysis 
in the Global South City: Questioning Urban Planning Practices through an 
Institutional Approach’ (Technical University of Catalonia, PhD thesis 2008). 

Figure 2: Description of the TPSN framework and determination 
of the scope utilised by the research 

Source: After Jessop et al. 
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The relation between both frameworks 

To decide where to categorise each milestone, the definition of each 
dimension in the TPSN framework has been reviewed especially in 
terms of their interaction with place. Accordingly, the researcher 
defines each category in Figure 3 to guide the categorisation of 
milestones. After this categorisation, analysing and comparing the 
contents (milestones) grouped under the same category reveals the 
abstract theory they reflect, and thus reach the deeper relation 
between policies and division. 

In the following section, the research will use all the 
aforementioned frameworks and theories to apply them in Cairo, 
Egypt. 

Dimensions/ 
categories of 
urban policies 

Divided area 

Place 

Territory 

 
 
 
 
 
 

Policies which draw certain boundaries and 
then react accordingly. This means that a 
place is affected differently whether it is 
inside or outside these boundaries  

Place 

 
 
 

Policies focusing on sites, milieu, locales  

Scale 

 
 
 
 
 

Policies which initially target a large scale 
(e.g. national policies) but are then reflected 
on small areas – micro scaled places  

In 

Out 

P 

P 

P 
Micro 

Macro 
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Dimensions/ 
categories of 
urban policies 

Divided area 

Place 

Network 

 
 
 
 
 

Policies related to links either physical 
(places), or non-physical (people, governing 
institutions, decisions) 

Application: Describing the study areas 
Cairo is a rapidly growing city. In an attempt to visualise its urban 
expansion across time, the city has been classified into three concentric 
rings of historic evolution; each comprises residential areas that have 
developed within the same time period. 15  Throughout Cairo’s 
evolution, the pattern of urban division has been continuously 
changing until reaching the current situation where low socio-
economic groups are found in close proximity to higher ones. Badawy 
et al determine, within the three rings of evolution, seven divided areas. 
Those which are found in the same ring of evolution are assumed to 
have encountered similar conditions resulting in some alike 
characteristics. Therefore, selecting an area from each ring represent a 
sample for examination. The research takes the benefit of having one 
study area previously investigated in detail; that is El-Maadi and Dar 
El-Salam, and reintegrates it into this study.16 It is a divided area in 
the second ring of evolution. The other two selected areas are East El-
Manial and Fumm El-Khalig in the inner (earliest) ring, and on 15th 
of May (shiyakhas: first and second) and Helwan (El-Qebleya and El-
Bahareya) in the outer one (Figure 4). 

                                                        
15 Ibid 12 
16 Ibid 7 

P 

Links 

Figure 3: The conceptual orientation of each cell in the 
framework to guide the categorisation of milestones 
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According to the Human Development Report (HDR) in Cairo, 
in the inner ring, East El-Manial represents the socio-economic area 
with the highest deprivation index 8.1 compared to Fumm El-Khalig, 
whose deprivation has reached 14.4. A branch of the Nile 
geographically separates both cities. The difference in the degree of 
poverty between them is nearly similar to that between El-Maadi and 
Dar El-Salam in the second ring of evolution. El-Maadi has a 
deprivation index 8.5, whereas Dar El-Salam, an informal low socio-
economic area, ranks 13.1. The third divided area from 15th of May 
and Helwan in the outer ring are mainly planned projects except for 
small parts in shiyakhas of Helwan. The deprivation of shiyakhas 1 

Figure 4: Cairo’s map indicating the three rings of evolution as 
well as the selected study areas 

Source: Modified after Badawy et al. 
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and 2 is 8.7 and 7.8 respectively, contrary to nearly double in 
Helwan.17 

The impact of urban policies on the division of the selected study 
areas are analysed following the three phases to conclude the abstract 
relation between policies and division. 

Phase 1: Concrete analysis 

Applying the relevant analytical framework entails determining the time 
frame and the function under which data on urban policies shall be 
collected. Concerning the time frame, it has been divided into four main 
periods that consider the periods of major regime change and the 
suggestions proposed by some previous research.18 These four periods are: 

• 1860–1951 (colonial): the period of monarchy ending before the 1952 
revolution 

• 1952–1973 (national state provision): it starts with the revolution that 
transformed the country from monarchy to republic and ends with 
the war period when no considerable change in urban policies 
occurred 

• 1974–1981 (Open door and capitalist): it starts with the declaration 
of the economic door policy and ends with the death of President El-
Sadat 

• 1982–2011 (neo-liberal): the period ruled by President Mubarak and 
ending with the revolution in 2011.  

Coming to the function of the issued policies, the researcher 
classifies policies according to: (i) policies issued for the aim of 
supplying needs; (ii) those for managing urban setting and continuous 

                                                        
17 United Nations Development Programme, Human Development Report 
2007/2008 (United Nations Publications 2008). 
18 Doaa Abuelmagd, ‘Public Housing and Public Housing Policies in Greater Cairo’, 
ENHR Conference: Local Welfare and Local Markets in a Globalized World 
(2012); Abdel Hamid El-Kafrawy, ‘Housing Policy and Finance in Egypt: Extending 
the Reach of Mortgage Credit’ (University of Glasgow, PhD thesis 2012); Hanan 
Mosad Abdraboh Mosad, ‘Applications of GIS and Remote Sensing Techniques For 
Studying The Housing Patterns in Cairo Governorate: A Study in Urban Geography’ 
(University of Mainz, PhD thesis 2014) 
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changes; and (iii) others for controlling the tenure of lands or buildings. 
Under the determined time periods and functions, the matrix has been 
constructed and urban policies affecting Cairo as well as each of the 
selected study areas have been tabulated. Influential urban policies in 
each area have been linked to the urban and demographic 
transformations. Thereafter, the researcher determined the milestones 
of transformation in each area. In the three studied areas, the 
milestones represented the following: policies which led to the early 
formation of the divided area, policies which increase the gap between 
the high and the low-income areas whether they were issued in the 
same time period or not, and other policies which intensify the current 
condition of division. The paper will directly present these concluded 
milestones. Each milestone (M) is labeled referring to the study area it 
represents.  

Case a: East El-Manial and Fumm El-Khalig 

The spatial context before transformation was agricultural lands and 
gardens in El-Manial located in El-Rhoda Island facing old settlements 
within a historic core in Fumm El-Khalig. Lands south of the Island were 
first sold for residence. Then, urban growth started to take place later in 
East El-Manial with mid and high-rise apartments. However, at the same 
time while El-Manial was attracting more people, housing in Fumm El-
Khalig were subjected to deterioration and negligence due to the lack of 
maintenance after freezing the rent values. The situation became worse 
after the collapse of some buildings following the earthquake in 1992. 
Transformation of both areas has continued until reaching the current 
socio-spatial division.19 Figure 5 shows the boundaries of both areas. The 
process of transformation in this study area have been summarised in four 
major milestones (Figure 6). 
  

                                                        
19 Maha Muhammad Gamal Ali, ‘El-Rhoda Island: A Study in Urban Geography’ (Cairo 
University, PhD Thesis, 2003); Nancy Samir Gerges Botros, ‘Historical and Analytical 
Study of Al-Fustat and Old Cairo’ (Cairo University, masters thesis 2004); Jacques Herzog 
and others, ‘The Islands of the Nile’ (ETH Studio Basel Contemporary City Institute 2010) 
<http://www.studio-basel.com/assets/files/13_IslandsNile_web.pdf>; The General 
Organization for Government Printing Offices, El-Wakaea El-Massreya 
<http://www.alamiria.com/> accessed 1 May 2015. 
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Figure 5: The urban fabric of both East El-Manial and Fumm  
El-Khalig 

Source: Satellite image from Google Earth 
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Case b: El-Maadi and Dar El-Salam 

The spatial context before transformation was agricultural land and 
gardens close to rural settlements and away from the main city 
agglomeration. Large areas of agricultural land were bought by a 
private construction company to establish a residential suburb named 
El-Maadi for the elites. The first node of the suburb was planned away 
from the rural settlements. However, that distance between both areas 
started to decrease after providing flood victims from the rural areas 
with prototype housing close to El-Maadi. The major turn in urban 
transformation took place after the revolution in 1952 where arable 
lands were subdivided and sold for informal settlements. The 
informality continued marking the evolution of Dar El-Salam which, 
by time, became merged with El-Maadi. Both divided areas are no 
longer in the hinterlands of Cairo, but they are now a part of the main 
city agglomeration.  

Figure 6: Milestones of transformation in East El-Manial and 
Fumm El-Khalig  
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Division is observed spatially in the difference between the 
urban fabric of both; open spaces and planned streets in El-Maadi 
against high density and condensed fabric in Dar El-Salam20 (Figure 
7). Four milestones have been concluded, summarising the 
transformation of this area towards division (Figure 8).  

Figure 7: The difference in urban fabric between El-Maadi and Dar 
El-Salam increases the spatial division between both 

Source: Satellite image from Google Earth 

                                                        
20 Ashraf Ali Abdou, ‘El-Maadi Suburb: A Study in Urban Geography’ (PhD thesis, 
Cairo University 1994); Samir W Raafat, Maadi 1904-1962: Society and History in 
a Cairo Suburb (Palm Press 1994); Ayman Khalifa, ‘El-Basatin and Dar El-Salam 
District: A Study in Urban Geography’ (masters thesis, Cairo University 2001); 
Marwa Muhammad Abbas, ‘Dialectic of Green Architecture and Upgrading Slums : 
Study in the Reality of the Egyptian Experience Dar El-Salam Island’ (masters thesis, 
Cairo University 2011); Asmaa El-Tarek, ‘Character Constituents of Distinct 
Character Districts in Cairo: End of 19th Century—Mid 20th Century: Case Study 
Maadi El-Sarayat’ (masters thesis, Cairo University 2005). 

Dar El-Salam 

El-Maadi 
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Figure 8: Milestones of transformation in El-Maadi and Dar  
El-Salam  

Case c: 15th of May (shiyakhas 1 and 2) and Helwan  
(El-Qebleya and El-Bahareya) 

Before the implementation of both projects and the transformation of 
the area to a divided one, the spatial context was mainly vast areas of 
desert lands near Helwan winter resort. With the rise of 
industrialisation and the large demand for housing especially near the 
newly established factories in Helwan, the government decided to 
implement some housing projects. Helwan New Community (HNC) 
was a project planned to follow John Turner’s site and service 
approach and funded by the US-AID. At the same time, the “New 
Towns Policy” was being implemented nearby in a new satellite city 
named 15th of May. While the HNC project was experiencing several 
problems, delays and modifications to the initial plan, 15th of May 
was established with open spaces and facades designed to attract 
people to the new city. A low-cost housing project was constructed 
close to HNC with apartments resembling Khrushchev blocks, but by 
the time the social conditions deteriorated and subsequently affected 
the surrounded area of Helwan. The difference in the implementation 
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strategies and processes between two close projects have led to their 
currently observed division21 (Figure 9). Three milestones summarise 
the process of division in this area (Figure 10). 

                                                        
21 Joseph Badash, Helwan New Community: Urbanization Plan 1985 (Egypt 
Ministry of Housing and Public Utilities and USAID 1985) 
<http://pdf.usaid.gov/pdf_docs/PNABA790.pdf>; Cooperative Housing Foundation, 
Project Completion Report Housing and Community Upgrading for Low Income 
Egyptian (Cooperative Housing Foundation 1988); Omaima Shahin, ‘Urban 
Patterns in Helwan: A Study of Urban Geography’ (Cairo University, masters thesis 
1993); I Eldemery, ‘Towards a Participatory Loan-Supported Housing Scheme: 
Helwan New Community, Egypt’ (2002) 19 Cities 401; Asmaa Abdel-Rahim, 
‘Governmental Public Housing at Cairo : Applicative Study on Helwan Area’ (Cairo 
University, masters thesis 2007). 

Figure 9: Difference in open spaces between both areas shows the 
spatial division  

Source: Satellite image from Google Earth 

Helwan 

15th of May 
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Phase 2: Categorisation of milestones 

The researcher then referred to the conceptual orientations previously 
presented in Figure 3 to decide where to categorise each milestone. For 
example, the milestone M (a1) can be categorised under two 
dimensions: territory and scale. The policy that declared moving the 
tanneries to another location, which was near Fumm El-Khalig, away 
from the area bounded for development reflects the concept of 
“inside-outside” reflected by territory (T). Moreover, the economic 
crisis, a catalytic event that affected Cairo as a whole (macro), had an 
impact on a small location (micro) by dividing the agriculture lands 
and selling it for construction. This reflects the dimension of scale (S). 
Other milestones have been reviewed accordingly. The final 
categorisation is presented in Table 1. 
  

Figure 10: Milestones of transformation in 15th of May and 
Helwan  
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Table 1: Matrix categorising the milestones of each study area under 
the relevant categories of urban policies/structuring principles 

Structuring 
principles/ 
Categories of 
urban policies 

Milestones (M) 

a1 a2 a3 a4 b1 b2 b3 b4 c1 c2 c3 

Territory (T) •     •     •    

Place (P)    •  •  •   •  •   •  
Scale (S) •  •           

Network (N)  •  •  •   •  •    •   

After this phase, milestones grouped under each dimension have 
been compared to induce the abstract theory/relation between policies 
and division.  

Phase 3: Abstract analysis 

The abstract analysis is the derivation of the common concept from 
several specific cases. The structuring principles of the TPSN 
framework have certainly facilitated this derivation process. Using the 
framework of abstract analysis, the relation between policies and 
division has been finally summarised. 

Table 2: The concluded abstract relation between urban policies and 
division 

Structuring 
principles/ 
categories of 
urban policies 
causing division 

Place (P) as the structured field 

Divided areas 

Territory (T) 

Setting policies according to localities or 
determined boundaries without considering the 
surrounding morphology or the operational 
landscapes 
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Structuring 
principles/ 
categories of 
urban policies 
causing division 

Place (P) as the structured field 

Divided areas 

Place (P) 

• Issuing of area-based policies that widen the 
gap between high and low-income areas 
• Inappropriate allocation of land uses—
creating a land-use conflict and the absence of 
policies for ethical land use 

Scale (S) 
Shortcomings in studying the relation or dealing 
with the impact of international trends/ triggers 
or national policies on small-scaled places 

Network (N) 

In terms of the institutions governing the place: 
• Lack of public-private partnership. According 
to the controlling ideology, the power is given 
to either one rather than synchronising between 
both 
• Problems with networking institutions both 
vertically (top-down and bottom-up 
approaches) and horizontally (different forms of 
institutions; formal and informal, in parallel)  
• Applying a new/modified form of law in 
certain areas while keeping on the old/obsolete 
form in others 

In terms of the place per se: 
Transport planning policies causing the 
disconnection of an area 

Discussion 

Investigating each study area independently highlights processes, 
characteristics, and observations that, at first glance, seem specific to 
such area and different from others. However, a thorough observation 
reveals that they implicitly share the same general outline. For 
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example, when observing all the spatial contexts that stimulated the 
emergence of divided areas, some common general characteristics 
have been observed. The context before division was generally a small 
settlement or a catalytic development land-use surrounded by an 
operational landscape. 22  This explains why the first milestone of 
transformation in all the studied areas is categorised under the 
territory (T) dimension. It is because division first starts when 
decision-makers neglect how their policies might affect other contexts, 
even if they are not within the area of governance. In other words, 
they neither consider the ripple effects of policies nor the complexity 
and the dynamism of urban processes.  

It is also observed that area-based policies intensifying division 
have been concluded from several milestones which are categorised 
under the place (P) dimension and not scale (S). This means that the 
problem or cause of division is not in the localisation or the 
declaration of policies in the micro scale. The real problem is in the 
bias of such policies towards high socio-economic areas and against 
lower ones. This in fact explains why milestones reflecting place (P) 
are concentrated in the final stages of transformation. It is because 
they have been affected by the socio-economic condition of the area 
reached through earlier stages.  

Conclusion 

This paper has touched on the possibility to abstract the relation 
between urban policies and socio-economic division. The difference in 
the influential policies from one location to another is simply the result 
of mutating and applying one abstract framework with different 
contexts. Generalisation used to link the problem on the macro scale 
to specific policies in the micro scale; which is in fact an incompatible 
relation. Abstraction instead investigates those specific policies in the 
micro scale and derives the general concept behind them that can be 
then related to the problem on the macro scale. Comparative studies 
can be similarly carried out in different cities or countries.  

                                                        
22 Terminology used by Neil Brenner, Implosions/Explosions (Jovis 2014) to 
describe non-urban contexts existing mainly in city fringes but contributing at its 
support by supplying raw materials, energy, logistics, labour or waste processing 
functions.  
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The movement from specificity to abstraction or vice versa, as 
done by Michellutti, comprises three moments or phases. Besides 
being applied to study relations or causes of the problem, they can be 
employed when proposing relevant solutions. Concepts and general 
policies concluded under the four dimensions in the framework of 
abstract analysis can be first counteracted by general reform strategies, 
and secondly divided areas sharing common characteristics should be 
categorised. Then, the determined reform strategies are translated into 
specific policies to be issued for each category. This is expected to 
propose solutions that can target the root of the problem rather than 
its versions in different places. Moreover, including other structured 
fields in addition to place (P) which have been used in this research 
shall present more insight into the study of the process. 

Even more, the abstract concepts presented dimensions of the 
TPSN framework open several fields of future research. For example, 
the problem presented under the territory (T) dimension falls under 
the broad study conducted by some researchers like N Brenner, C 
Schmid, and others. They believe that the urban is not limited to a 
certain bounded unit or form, and that operational landscapes or what 
were previously referred to as the outside are just different forms of 
the urban. Accordingly, governing the process can be more important 
than governing the location. These results and conclusions have 
clarified the importance of abstraction in urban studies. In short, while 
addressing specific cases is always crucial for understanding 
differences and identity, summarising and getting the whole picture is 
equally important. 
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The UK Planning System—Fit For 
Purpose? 

PROF. CHRISTIAN HILBER* 

In this article discussing the British planning system, Prof. 
Christian Hilber, Professor of Economic Geography at the 
London School of Economics, argues that the UK planning 
system has serious flaws and delivers benefits only at 
excessively high costs, mainly hurting the young. Prof. Hilber 
offers three proposals for reform and provides a glimmer of 
hope for those interested in more affordable housing. This 
article builds on, and is in small parts, identical with the 
author’s oral and written evidence to the Treasury 
Committee in April 2016.  

                                                        
*Christian AL Hilber is Professor of Economic Geography at the London School of 
Economics (LSE). He is an Associate of the Centre for Economic Performance (CEP) 
and of the Spatial Economics Research Centre (SERC). He holds a PhD in 
Economics (1998, summa cum laude) and an MSc in Business and Economics 
(1994, best of class) from the University of Basel, Switzerland. Prior to joining the 
LSE in 2003, he was a Postdoctoral Research Fellow at the Wharton School, 
University of Pennsylvania (1999-2002) and an Economist at Fannie Mae (2002-
2003). Hilber’s research concerns urban economics, real estate, housing, local public 
finance, and political economy. The core focus of his current research is on issues 
relating to housing and land supply, land use regulation, homeownership, 
education, agglomeration economies, and social capital. He has published in 
journals such as Review of Economics and Statistics, Economic Journal, Journal of 
Urban Economics or Journal of Economic Geography. He currently serves as a 
Member of the Board of Directors of the American Real Estate and Urban 
Economics Association (AREUEA), as an Associate Editor of Regional Science and 
Urban Economics (RSUE) and Journal of Regional Science (JRS), as a member of 
the Editorial Board of Journal of Housing Economics (JHE), and as a Member of 
the Editorial Adisory Board of Public Finance Review (PFR). He is a Fellow of the 
Weimer School of Advanced Studies in Real Estate and Land Economics. He has 
served as a consultant to the HM Treasury and gave evidence to the HM Treasury 
Select Committee and the National Audit Office. His work has been quoted in The 
Economist, The Wall Street Journal, Financial Times, Washington Post, among 
other outlets, and was used as evidence in hearings before the US Senate Committee 
on Finance and the US Senate Budget Committee.  
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Introduction 

There is no denial: the UK faces a serious housing affordability crisis. 
This crisis is not a short-term phenomenon, nor the result of a 
financial bubble. The crisis has been brewing for several decades. 
Over the last 45 years, house price growth in the UK has been faster 
in real terms than in any other OECD country and has far 
outstripped earnings growth. Normally when demand is rising, 
construction booms as well and that eases price growth. This has not 
happened in the UK; construction of new housing has been 
decreasing more or less steadily since the late 1960s from 353,000 
units in 1968 to 118,000 units in 2014, leading to a very substantial 
and ever-growing housing shortfall. Not only that; newly built 
homes are also about 40% smaller than in similarly densely 
populated European countries. In the Greater London Area (GLA) 
the problem is particularly acute. To illustrate this, the average house 
price in the GLA has gone up by £65,200 year-on-year since March 
2015. The latest average household income estimate for the capital 
for 2013 is £51,800. Put differently, in 2015, the average London 
homeowner earned more from capital gains than a renter from 
working all year long. It is, therefore, no surprise that young adults 
without wealthy parents are increasingly priced out from getting 
onto the owner-occupied housing ladder. Renting in the private 
sector is similarly unaffordable, so the young—even the highly 
skilled—increasingly have no other option but to stay at their 
parents’ home longer or leave the city. Consistent with this, the share 
of those employed in inner London working in professional scientific, 
research, engineering and technology jobs has fallen since 2011, 
hurting the capital’s productivity.1 The housing affordability crisis is 
an economic as well as a social problem.  

  

                                                        
1 ‘Living in London—the grip tightens: faulty land-use regulation is throttling the 
capital’ The Economist (London, 30 April 2016) 
<https://www.economist.com/news/britain/21697575-faulty-land-use-regulation-
throttling-capital-grip-tightens> accessed 10 July 2017. 
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Tight local planning constraints push up house prices 

Longstanding UK evidence, summarised in the Barker Review 
(2003),2 demonstrates that housing supply is extremely unresponsive 
to changes in demand. That is, if real earnings and population grow 
over time, construction hardly responds, causing house prices to rise 
markedly in order for the housing market to clear. Long-run supply 
constraints are the only plausible explanation, but what kind of 
constraints? Barker suggested that the rigid planning regime may be 
a likely candidate. Others hypothesised that geographical and 
physical constraints are to blame. In a recent study—published in the 
March 2016 issue of the Economic Journal3—my co-author, Wouter 
Vermeulen and I rigorously tested these conflicting hypotheses. 
Employing methods that allow us to establish causal effects rather 
than just correlations, we explored the impact on house prices of 
three different types of local supply constraints: (i) planning induced 
constraints, (ii) scarcity of developable land and (iii) topographical 
constraints. Our evidence is strongly supportive that the planning 
regime in England is the main cause of the excessively high house 
prices, particularly in the GLA and the south-east of the country. 
Our estimates imply that house prices in England would have 
increased by about 100% less in real terms between 1974 and 2008 
if, hypothetically, all regulatory constraints were completely relaxed. 
More pragmatically, if the south-east (the most tightly regulated 
English region) had the regulatory restrictiveness of the north-east 
(less regulated but still restrictive by world standards) house prices in 
the south-east would have been roughly 25% lower in 2008 and 
perhaps 30% lower in 2015. Topographical constraints also matter 
in a statistical but not in a quantitative sense. Finally, the effects on 
house prices of constraints due to the scarcity of developable land 
are mainly confined to highly urbanised areas such as the GLA, but 
in these locations, they are economically important. In a nutshell, 
house prices in London would still be fairly high by world standards 

                                                        
2 Kate Barker, ‘Barker Review of Housing Supply: Securing Our Future Housing 
Needs: Interim Report—Analysis’ (HMSO 2003). 
3 Christian AL Hilber and Wouter Vermeulen, ‘The Impact of Supply Constraints on 
House Prices in England’ (2016) 126(591) EJ 358. 
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even if regulatory constraints were relaxed, but housing would be 
substantially less unaffordable than today. 

Tight planning constraints do not only push up house prices. In 
conjunction with business cycles, they also amplify price volatility, 
thereby creating systemic risks. Moreover, regulatory constraints 
tend to be tighter and more binding in more desirable places such as 
the GLA, Oxford or Cambridge, implying that housing is built in the 
‘wrong’ places; far too little housing is produced in the most 
successful, most productive cities where demand is strongest. 
Evidence for the United States suggests that lowering regulatory 
constraints in high productivity cities like New York, San Francisco 
and San Jose to the level of the median US city would increase 
production by about 9.5%.4 The ballpark figure may be similar for 
the UK. 

Weighing the benefits and costs 

Planning induces both benefits and costs. There are considerable 
potential benefits in the form of correcting market failures such as 
monopoly power, externalities and lack of provision of public goods. 
For example, planning has the potential to solve the holdout 
problem in land assembly for transport infrastructure. It may prevent 
excesses of urban sprawl and may protect important views on 
landmarks and historic buildings. Planning also ensures the 
provision of public parks as well as the preservation of natural 
habitats and cultural heritage. The trouble with the UK planning 
system is that it often prevents, contains, preserves and protects even 
if no market failure is apparent, and with complete disregard to any 
costs that may outweigh the benefits of the intervention. One 
example to illustrate the point about market failure is London’s 

                                                        
4 Chang-Tai Hsieh and Enrico Moretti, ‘Housing Constraints and Spatial 
Misallocation’ (2015) NBER Working Paper 21154 
<https://ssrn.com/abstract=2604835> accessed 10 July 2017; Chang-Tai Hsieh and 
Enrico Moretti, ‘Why Do Cities Matter? Local Growth and Aggregate Growth’ 
(2015) Kreisman Working Paper Series in Housing Law and Policy 30 
<https://ssrn.com/abstract=2693282> accessed 10 July 2017. 
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green belt. The green belt contains areas of outstanding natural 
beauty that ought to be protected. However, it also contains heaps of 
intensive agricultural land with little environmental or amenity value 
near existing developments with transport infrastructure. There is a 
strong case to permit housing on such land.  

An example to illustrate the point that the planning system 
disregards costs is the view corridor to St. Paul’s Cathedral from 
King Henry the VIII’s Mound in Richmond Park. This corridor was 
established in 1710—when the St. Paul’s Cathedral was by some 
margin the tallest building in the country and the economic costs of 
view corridors were negligible. The protected vista frames the 
cathedral through a special gap in a holly hedging from a distance of 
over 16 kilometres. While this view is certainly enjoyable for those 
living nearby or for hikers, it arguably imposes an astronomic and 
ever growing economic ‘opportunity cost’: the protected vista 
prevents the construction of any tall building throughout the 
corridor that would obstruct the view. Worse, it also prevents tall 
construction in the backdrop of the cathedral, limiting development 
around Liverpool Street Station, one of the most productive hotspots 
on earth. The protected vista, through limiting supply, raises housing 
costs of all Londoners and adversely affects the capital’s productivity.  

Key flaws in the current system  

More broadly, three key flaws can be identified in the UK’s 
planning and tax systems. The first is the fact that the UK operates a 
so-called ‘development control’ system, which is inherently geared 
towards containing development. In contrast to a rule-based zoning 
system—in use throughout most of the rest of the developed world—
the UK system stipulates that any change of ‘use’ of any parcel of 
land requires development control permission granted at the local 
level. Permissions are granted by local planning authorities, which 
invoke a consultation process that gives significant weight to 
NIMBY pressures. The trouble with the development control system 
is, apart from giving weight to NIMBYs, that it is complex, 
substantially increases the cost of the development process and 
creates a great degree of uncertainty during the planning stage. The 
lengthy and uncertain process delays and significantly reduces the 
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viability of projects. The viability is further threatened by agreements 
under Section 106 of the Town and Country Planning Act 1990 that 
require complicated negotiations between local authorities and 
developers and imply a further degree of uncertainty for the latter.  

The second key flaw—the lack of fiscal incentives at the local 
level to permit residential development—relates to the first one. 
Local authorities that grant development control permission retain 
little tax revenue. This is made worse because of the central 
government grant equalisation system, which in the medium-term 
more or less eliminates any revenue gain for local authorities that 
permit more development relative to those that are more restrictive. 
Any increase in the local tax base is effectively equalised away by the 
central government. In other words, local authorities derive few 
benefits from permitting development, yet they face the costs of 
additional infrastructure that development makes necessary—local 
roads, schools and the like. These costs are rarely met fully by the 
central government. Worse, local residents bear the main burden 
associated with increased local congestion or pressures on public 
services such as local schools. This increases local opposition often 
beyond those neighbours who are immediately adversely affected.  

The third key flaw of the UK planning system is the fact that 
since the Town and Country Planning Act of 1947, residential 
development has increasingly been prevented ‘in all directions’. The 
larger British cities are surrounded by enormous green belts that are 
effectively sacrosanct from residential development, thus preventing 
growth in a horizontal direction. (Moreover, green belts prevent the 
delivery of the type of housing—single-family owner-occupied 
homes—that is most desired by large fractions of the population, but 
is arguably in shortest supply.) Height restrictions and view 
corridors prevent physical development in a vertical direction. In fact 
even digging below ground is often not a viable option to gain living 
space. Height restrictions constrain tall buildings in nearly all high-
demand UK cities, particularly of course large parts of London. Also, 
protected view corridors prevent the construction of tall buildings in 
some of the most productive inner city areas. Lastly, preservation 
policies (e.g. Conservation Areas and Listed Building designations) 
limit redevelopment of existing structures at higher density or better 
adapted to current preferences. It is this combination of rigid policies 
‘in all directions’ that explains why supply is so incredibly 
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unresponsive in many British cities. If desirable cities such as London 
cannot grow physically over a longer time period, and as long as 
demand—mainly real earnings—grows and expectations are positive, 
house prices must rise markedly. (Brexit may change this. However, 
if house prices fall as a consequence of a fall in real earnings and an 
increase in unemployment, housing may not become more 
affordable.)  

Why Help to Buy does not actually help to buy  

The fact that housing supply in the UK is so extremely unresponsive 
also has important consequences for the effectiveness of housing 
policies, including the Government’s flagship policy Help to Buy 
(HtB). The various HtB schemes are intended to stimulate housing 
demand, and their aim is to generate new housing supply and higher 
homeownership attainment. However, in a setting where housing 
supply does not respond to demand-side stimuli, the only direct 
effect of the policy is to increase house prices. The effect of HtB on 
house prices has not yet been rigorously quantified in academic 
research. However, house price and construction statistics seem 
strongly suggestive that HtB did not have the intended effects. 
According to Nationwide, following the announcement of the first 
HtB schemes, house prices in London shot up by 25.8% between 
2013q2 and 2014q2. A residential building boom failed to emerge, 
and homeownership attainment continued to decline. The 
government may have been well intended in helping young 
households to get on the owner-occupied housing ladder, yet it has 
likely achieved the opposite. How is this possible? If the HtB 
subsidies indeed had the main effect of raising prices and through 
that the required mortgage deposits, this arguably made it even more 
difficult for young liquidity constrained households to afford a 
decent home, despite HtB. This proposition is consistent with 
evidence from the US, which reveals that the capitalisation of 
mortgage-related subsidies into house prices decreased 
homeownership attainment in tightly regulated cities. 5  To make 

                                                        
5 Christian AL Hilber and Tracy Turner, ‘The Mortgage Interest Deduction and Its 
Impact on Homeownership Decisions’ (2014) 96(4) Rev Econ Stat 618. 
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things even worse, the HtB schemes may also have created a systemic 
risk in that the government (and indirectly the taxpayer) assumes 
most of the risks associated with the guarantee schemes, with the 
remaining risk being assumed by the marginal homebuyers—those 
who stretched themselves to obtain a loan and could not have 
obtained one in the absence of the scheme.  

Three proposals for reform 

When I gave evidence to the Treasury Committee back in April of 
2016, I was asked by the Chairman what I would realistically do to 
tackle the affordability crisis if I were in charge of government policy. 
My response was the sketch of a three-pronged policy.  

My first recommendation was to transition from the current 
development control system towards a rule-based zoning system. 
This transition could be piloted in a ‘Special Planning Zone’ and 
later introduced country-wide. The aim would be to rationalise and 
simplify the allocation of land use and dramatically reduce planning 
uncertainty, thereby also removing the valuable ‘real option’ to 
hoard land and delay development. The basic idea would be that 
instead of requiring development control permission for any change 
of ‘use’ of any parcel of land, certain areas would be zoned for 
residential purposes and within those zones, there would be an 
automatic presumption of development as long as the owner of land 
can convey that building regulations are obeyed. Neighbours could 
object only if they can substantiate that rules are clearly violated. 
This could replace the current process that involves a lengthy public 
consultation and often complicated Section 106 negotiations. 
Simplifying the planning process would have the additional benefit 
that it would make it easier for smaller scale developers to enter the 
market, thus generating more competition among developers, 
reducing possible cohesive ‘oligopolistic’ behaviour among large-
scale developers and ultimately leading to more production of 
housing and smaller ‘abnormal’ profits.  

Of course just changing to a rule-based zoning system does not 
in itself alter the incentives of local authorities to allocate land for 
residential purposes. My second recommendation was thus that any 
reform of the planning system should be accompanied by additional 
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fiscal incentives at local level to allocate land for residential purposes 
(either via granting planning permission under the current system or, 
preferably, via designating land areas for future residential 
development under the proposed rule-based zoning system). As a 
general principle, local property taxes should be given significantly 
more weight in the tax system. This could be achieved in a revenue-
neutral way via replacing the national Stamp Duty Land Tax 
(SDLT)—a terribly inefficient tax that significantly hampers housing-
related and short distance moves6. Moreover, development-induced 
increases in the tax revenue base should not be equalised away 
through the central government grant system.  

The current council tax, which bears little relation to 
underlying property values, ought to be transformed into a proper 
annual local property tax—or better, even a local land value tax—
with automatic annual revaluation based on location-specific price 
changes.  

The key advantages of a sizeable annual local property tax are 
threefold: 

• It would generate a permanent revenue stream that would 
incentivise local authorities to make more land available 
for residential development;  

• It would reduce the occurrence of underused or vacant 
housing and would generally ensure the optimal use of the 
scarce resource land; and lastly 

• Such a tax would impose a far smaller economic 
‘deadweight loss’ compared to the SDLT.  

On a related note, local authorities should also be allowed to 
introduce impact fees. Such fees are imposed on proposed 
development projects to pay for all or a share of the costs of 
providing additional local public infrastructure and services.  

My final recommendation was that the central government 
ought to require the various enacting bodies—typically local 

                                                        
6 Christian AL Hilber and Teemu Lyytikäinen, ‘Transfer Taxes and Household 
Mobility: Distortion on the Housing or Labor Market?’ (2017) 110(1) J Urban Econ 
and Stats 57. 
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authorities—to critically review major existing planning constraints 
such as green belts, height restriction areas, protected view corridors 
or conservation areas. They would need to justify for each such 
constraint that a market failure exists and that the benefits 
associated with correcting this market failure can reasonably be 
argued to exceed the opportunity costs. For the case of green belt 
land, for example, a guiding principle could be that the enacting 
body needs to justify preservation for the various sub-sections of the 
belt one-by-one on grounds of significant environmental or amenity 
value. If no such values can be established for particular sub-sections, 
especially if such land is nearby already developed high-demand 
areas with pre-existing transport infrastructure, a presumption for 
development ought to be enacted.  

Vested interests and a glimmer of hope  

After I outlined my proposals to the Chairman of the Treasury 
Committee in April 2016, his comment was: ‘I wish you well at the 
polls with your three-pronged policy’. Clearly, his concern was that 
it would be difficult to gather majority support for my proposals. He 
certainly has a point, although in some sense that is surprising: if 
policymakers were to implement a variant of the above outlined 
proposals, they would be bound to make the society as a whole 
better-off. So, why is it so difficult to gather support for such 
reforms?  

One reason is that the benefits of certain policies or settings 
are concentrated among a small group of individuals with strong 
vested interests (e.g. homeowners benefiting from a protected vista 
or living adjacent to a green belt), whereas the costs are diffused 
throughout the whole society (all residents facing higher housing 
costs). While the former group has strong incentives to influence 
policymakers to protect the status quo, the latter group is not 
capable of organising their interests in a cohesive way.  

A second reason is incomplete or distorted information about 
the benefits and costs associated with certain policies or settings. For 
example, consider expanding families in London that managed to get 
on the owner-occupied housing ladder some time ago. The 
staggering capital gains on their leveraged homes may well make 
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them feel significantly better off. Yet, they are in fact likely losers of 
the broken planning system for three reasons:  

• Compared to a ‘counterfactual scenario’ with more relaxed 
planning they live in artificially cramped housing;  

• They may be increasingly priced out from moving to larger 
more adequate housing; and  

• They cannot realise their capital gains unless they move to 
a less desirable city with fewer planning constraints and 
lower house prices (or they leave the country altogether).  

The only real winners of the planning system are wealthy land 
and property owners who possess more property than they consume, 
elderly homeowners who are prepared to sell their houses, pocket the 
proceeds and move to a country with cheaper housing, and the 
children of wealthy parents once they eventually inherit property. 
The planning system cements wealth inequality, and the beneficiaries 
of this rising inequality have incentives to keep the system as it is.  

Yet, there are glimmers of hope. There are signs that attitudes 
of the British public towards building more homes are changing, and 
are changing rather rapidly. The British Social Attitudes survey has 
shown a remarkable decline in NIMBYism in recent years. 
Opposition in England to new homes being built in the local area 
has declined by more than half between 2010 and 2014, from 46% 
to 21%. Similarly, support for local house building has doubled 
from 28% to 56%. Policymakers ought to take notice. In fact, it 
appears some policymakers already have taken notice: the pre-Brexit 
Conservative government made some encouraging announcements 
(among less encouraging ones). The 2016 Budget explicitly 
mentioned ‘moving to a more zonal planning system’ as an objective 
and reducing planning related uncertainty appeared to be a priority. 
The government also announced the full retention of the business 
rate by local authorities from 2020 thus providing fiscal incentives at 
the local level to permit commercial development. Sadly, this bold 
move may have the unintended consequence of discouraging local 
authorities from making scarce land available for private and social 
housing, thus potentially further worsening the housing crisis. 
However, it raises hope that post-Brexit governments will eventually 
follow with an even bolder move; to provide much stronger fiscal 
incentives to local authorities to permit residential development. 
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That really could change the dynamics for the better—particularly 
for the young.  

There were early signs that the current Prime Minister Theresa 
May is serious about trying to tackle the housing crisis. In her last 
speech prior to taking on her current job, she stated the following: 
‘Unless we deal with the housing [supply] deficit, we will see house 
prices keep on rising. Young people will find it even harder to afford 
their own home. The divide between those who inherit wealth and 
those who don’t will become more pronounced. And more and more 
of the country’s money will go into expensive housing instead of 
more productive investments that generate more economic growth.’ 
This statement would appear to suggest that Theresa May 
understands that lack of house building lays at the very heart of both 
the country’s serious and worsening social divide and its economic 
crisis. She seems to understand that the stakes are high and bold 
action is required. This is encouraging from the point of view of 
those interested in affordable housing, especially the younger 
generation and the less wealthy. What is crucial, however, is that she 
and her ministers realise that demand-side policies such as Help to 
Buy won’t solve the housing crisis and the corresponding growing 
social and economic problems. In fact, more Help to Buy—
notwithstanding its deceptive name—is likely to aggravate the 
country’s social divide and economic crisis. What is needed instead 
are bold reforms on the supply-side—outlined in this article—that 
tackle the causes of the problem. This would require bold leadership 
that puts social welfare and social justice above vested and narrow 
party interests.  

There is no denial that—despite changing social attitudes—
implementing supply-side reforms entails a political risk. Any 
potential reforms are further complicated by the fact that Brexit 
(apart from attracting much of the political attention) is likely to 
significantly adversely affect the real economy and thus house prices. 
This may (further) reduce incentives of developers to build new 
homes. It may also, in the short-run, weaken political pressure to 
impose effective supply-side reforms, implying an even bleaker 
housing affordability crisis when the economy eventually recovers. If, 
however, Theresa May (or her successor) turned out to be a bold 
leader willing to take a political risk and enact meaningful supply-
side reforms, then there would be real hope. Real hope particularly 
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for the young generation and those less wealthy. Real hope to move 
towards a ‘One Nation’ society that is less defined by social divide. If 
she (or her successor) also managed to limit the adverse long-run 
economic consequences of Brexit, then there would be real hope for 
a more prosperous future for all.7 

                                                        
7 This work originally appeared in two parts in PBC Today as ‘The UK planning 
system—fit for purpose?’ and ‘The UK planning system—Proposals for reform’. The 
author retains the copyright. 
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The City, Between Innen and Aussen:  
the Revolution of the Horizontal 
Subsidiarity Principle in Italy 

ENRICA ROCCA* 

From its roots, the city has been overwhelmingly regulated by 
external entities: the legal norms which shape the city and define 
our conceptions of how it should be governed are created by an 
external body. The dichotomy of Innen and Aussen, which here 
retain the native German meaning of ‘inside’ and ‘outside’ and as 
applied in the field of architecture, represents the juxtaposition 
between the private dimension—one’s home—and the public 
one—the city, perceived as the ‘other’. When dealing with the 
effectiveness of rules, adopting a focus on private, self-interest—
‘think of yourself’—is more effective for increasing the level of 
behavioural compliance. It confirms the need to involve oneself 
when trying to instigate self-regulatory action, but which self-
surveillance cues are more effective than cues implying external 
surveillance? What if, with a diametrically opposed approach, 
from a limiting tool from outside to inside, we start to shape the 
city from inside to outside using the concept of Innen in relation 
to our city? This article focuses on the potential of this shift of 
perspectives by considering the cracks between law and social 
behavioural studies, including the discipline of nudges. The 
impact of everyday citizens’ decisions are considered with 
particular focus on environmental issues. Finally, Labsus (the 
Laboratory for Subsidiarity), a phenomenon which is taking 
place in the entire Italian peninsula which promotes horizontal 
subsidiarity, social awareness and a kind of re-appropriation of 
the city, will also be analysed. 

                                                        
*Enrica Rocca is a researcher at the Laboratory of Subsidiarity (Labsus) in Italy and 
Research Associate at gLAWcal—Global Law Initiatives for Sustainable Development 
(Great Britain). She holds a Masters degree in European and Transnational Law from 
the University of Trento, Italy. Enrica would like to thank Professor Gregorio Arena and 
the entire team of Labsus for their continuous support and inspirational activity. A 
sincere thank you to Dr Carlo Vittorio Giabardo for his diligent proofreading of this 
paper and constructive criticism. All mistakes are mine. 
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Introduction 

Few things can give a more significant description of the evolution of 
human society better than the city. The city mirrors social 
stratifications, identities and communities, as well as the image that 
inhabitants and governors have always wanted to give themselves, 
including the contradictions of our society.1 

Before narrowing the focus of research, consideration must be 
given to the broader concept of the city that lies at the heart of concern. 
As the world-renowned sociologist Saskia Sassen famously pointed 
out, while the twentieth century has been dubbed as the age of ‘nation 
states’, the twenty-first century can be considered an urban era in the 
sense that the centre of global policies and governance has shifted 
from the national territory to the urban city environment.2 By 2030, 
urban areas are expected to house 60 per cent of the global population 
and one in every three people will live in cities with at least half a 
million inhabitants. 3  For this reason, the study of the dynamics 
between citizens4 and the public authority—and its effectiveness—is 
presented in this work taking into account the urban dimension as the 
ideal case study. 

As a start of the research, the puzzling question of ‘whether the 
city has shaped its own rules or, rather, whether rules have given shape 
to what we consider to be a city’ shall be considered. Every citizen 
facing this kind of challenge may believe it to be a nonsense query, but 
it is firmly at the heart of contemporary urban-legal dilemma. 
Different answers lead to different conclusions, and, if the right 
answer is the first one, then the scenario consists in a city,5 which has 
                                                        
1 David Smith, ‘The Urban Sociology Meets the Old: Re-reading Some Classical 
Human Ecology’ (1995) Urban Aff Rev 432. 
2 Saskia Sassen, The Global City: New York, London, Tokyo, (Princeton UP 1991); 
Saskia Sassen, ‘The Global City: Introducing a Concept’ (2005) 2 BJWA 27. 
3 United Nations, The World’s Cities in 2016 (United Nations Data Booklet 2016). 
<http://www.un.org/en/development/desa/population/publications/pdf/urbanization/t
he_worlds_cities_in_2016_data_booklet.pdf> accessed 30 October 2017. 
4 Since the dynamics of power in administrative law are historically between citizens 
and the public authority, the use of the term ‘citizen’ in this article will be 
improperly adopted in a wider sense, including all the people who inhabit, represent 
and are the city. 
5 Here the word ‘city’ meaning a group of people; its ‘citizens’. 
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given itself a name, an image and an order, by defining what disorder 
means—that is what is prohibited within its perimeter. Conversely, if 
the right answer is the second proposed, then the city becomes a mix 
of rules which permit and prohibit; a box built by something (or 
someone) else—and often undefined in the collective imagination. The 
inevitable consequence is that this box of rules starts to include roads, 
buildings and initiatives which impoverish the city and its people. 

This dichotomy is well represented by the juxtaposition between 
Innen and Aussen, a polarity borrowed from the architectural field.6 
On the one hand, the Innen is to be understood as the interior part of 
a building, the private dimension of a person, usually described as a 
home, a place to stay comfortable at. On the other hand, Aussen refers 
to the external part of a building, the contact with what is out. These 
words will probably make the reader’s mind link to the simple original 
dichotomy in-out, but it also conveys something more subtle. Upon a 
first read of this dichotomy, one may immediately consider how the 
two ideas may work in relation to the concept of city, and an obvious 
question that arises is: ‘If you think of the city you live in, would you 
put it in the category of Innen or Aussen?’. Most people, or at least 
many of them, would probably respond Aussen, because our mind 
normally connects the private dimension to a comfort zone such as 
our home (something we live every day in, we know very well, we care 
of and we feel at ease in). What is out of this comfort zone perimeter 
is too often considered someone else’s interest, and the city, by and 
large, is too often perceived as the ‘interest of another’. This research 
is an attempt to invert this trend, firstly by looking at the city with a 
diametrically opposed viewpoint. It is the author’s view that legal 
scholarship must move away from an outside-to-inside approach, 
which is itself limiting, toward the possibility of an inside-to-outside 
using the concept of Innen. The following image could help to grasp 
my idea. The Aussen of the city can be compared to the entire picture, 
considered as a whole, delimited by its boundaries. Upon a closer look, 
we notice each piece. How differently would the picture look if an 
Innen approach were taken, and the amount of energy, ideas, needs, 
rights, and the like, of every citizen within the city were taken into 

                                                        
6 For an interesting analysis of this duality, see Gillo Dorfles, L’intervallo perduto 
(Skira 2006) < http://www.skira.net/books/l-intervallo-perduto> accessed 30 
October 2017. 
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consideration? Citizens should consider the opportunity to put the city 
in the best dress possible. 

 

(Image from Pixabay) 

The case of Canterbury, between surveillance  
and self-surveillance 

To better explain this duality of aspects, and how it can be used as a 
tool to better understand the city as a complex product made by the 
outside (the Aussen), but which must be improved by the contribution 
of citizens (understood as the sum of Innen), let us approach this issue 
from a slightly different perspective.  

An interesting study in Canterbury 7  has analysed the role 
surveillance plays in everyday actions. A team of researchers decided 
to take as a case study a busy level crossing of the city where the city 
council had put a signal asking drivers to switch off the engine of their 
car while waiting for their turn to move in order to reduce emissions.8 
But this signal did not positively influence drivers’ behaviour, so the 
team put in place two experiments. The first experiment was based on 
                                                        
7 Rose Meleady et al, ‘Surveillance or Self-Surveillance? Behavioral Cues Can 
Increase the Rate of Drivers’ Pro-Environmental Behavior at a Long Wait Stop’ 
(2017) Environ Behav 1. 
8 ibid 
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the concept of surveillance in its traditional sense: an external person 
watching over in a paternalistic and judgemental way. A black and 
white picture of a pair of eyes on the approach to the railway level 
crossing was even added.9 The second experiment, on the other hand, 
was focused on the idea of self-surveillance. Here the researchers 
added a signal stating: ‘Think of yourself: when barriers are down 
switch off your engine’. When facing a behavioural decision, a person 
will usually default to past habits, and the only way to escape from 
this mechanic decision is by directing their attention towards the new, 
required behaviour and assessing whether they are complying as 
instructed. A tactic to get a person’s attention is by involving them in 
the process. If a person takes part in this decision, with the possibility 
of directly being affected by it, the goal will be obtained. The case of 
Canterbury demonstrated that drivers were only 1.83 times more 
likely to switch their engine off in the surveillance experiment 
compared to 4.82 times more likely in the private self-focus scenario.10 
Furthermore, the ‘watching eyes’ tool seems to invoke an implicit 
reputational cue11 which is less impacting than the inclusive one. 

These experiments are clearly linked to the concept of nudges, 
defined by Thaler and Sunstein as ‘any aspect of the choice 
architecture that alters people’s behavior in a predictable way without 
forbidding any options or significantly changing their economic 
incentives’.12 Even if unaware of their presence, nudges are everywhere 
and they have massive effects on one’s behaviour. As pointed out by 
Thaler and Sunstein, the strategy of nudges lies in the insistence that 
people should remain free to decide what they want to do; in other 
words, being ‘free to choose’, as the famous phrase by Friedman and 
Friedman stresses. 13  But a certain level of conditioning is always 
concealed in their decisions. In Nudge: Improving Decisions about 
Health, Wealth and Happiness, a well-known book that addresses this 

                                                        
9  (n 7) 
10 (n 7) 
11 Ernst Fehr and Frédéric Schneider, ‘Eyes Are on Us, but Nobody Cares: Are Eye 
Cues Relevant for Strong Reciprocity?’ (2010) Proc R Soc B 1315. 
12 Richard Thaler and Cass Sunstein, Nudge: Improving Decisions About Health, 
Wealth and Happiness (YUP 2008) 6. 
13 Milton Friedman and Rose Friedman, Free to Choose: A Personal Statement (HBJ 
1980). 
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topic, the authors aim to draw a policy model which maintains 
freedom of choice in what they call a ‘libertarian paternalistic way’.14 
According to this model of policy shaping, choice architects should 
attempt to influence people’s decisions to make their lives better, as 
judged by themselves.15 Looking at the presented case of Canterbury, 
it seems clear that involving a self-surveillance mechanism represents 
an emblematic example of the libertarian paternalism as defined by 
Sunstein and Thaler. The decision to conduct the two experiments not 
only sought to track people’s choices, but also to move their decisions 
towards a better situation for the environment and, consequently, 
everyone. This aspect of the study reflects the following step of the 
analysis conducted by Sunstein, according to which there are two 
kinds of nudges: System 1 nudges and System 2 nudges. The first 
group is not educative (i.e. it does not mean to teach anything), and 
simply benefits from automatic processing (for example a graphic 
warning), while the second one is educative and benefits from 
automatic processing, too (consider, for example, the use of statistical 
information). It has to be considered that educative nudges tend to 
increase people’s own powers, enabling them to choose for their own 
benefit in a more aware way, while non-educative nudges preserve 
freedom of choice without necessarily increasing individual agency, 
requesting few time and/or attention. Professor Sunstein conducted a 
survey in the United States regarding different topic of daily routine. 
Consideration is given to a selection which links to the case of 
Canterbury. The first question was focused on energy. People were 
asked to select whether they would prefer ‘an automatic enrolment of 
customers in slightly more expensive “green” (environmentally 
friendly) energy, subject to “opt out” if customers want another, 
slightly less expensive energy source or educational campaigns so that 
consumers can learn the advantages of green (environmentally friendly) 
energy’.16 The second question dealt with water consumption, asking 
to choose between two scenarios. In the first one ‘the government 
requires hotels to select a default policy of “environment-friendly 
rooms” in which towels left on the racks are not washed. If people 
want their towels washed, they can tell the front desk, and their towels 

                                                        
14 (n 12) 
15 For a similar definition, see Donald Van De Veer, Paternalistic Intervention: The 
Moral Bounds on Benevolence (PUP 1986).  
16 Cass Sunstein, ‘People Prefer System 2 Nudges (Kind Of)’ (2016) Duke LJ 121. 
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will be washed daily’ while in the second case ‘the government 
requires hotels to provide guests with information about an 
“environment-friendly” policy in which towels left on the racks are 
not washed.’ People are encouraged to choose to take this information. 
What emerged from the results of these two questions asked in the 
neutral condition—that in which no further information regarding the 
effectiveness of the two systems is provided—is that the majority 
prefers System 2 nudges. Whilst many factors influenced the results of 
these findings, the most prominent appears to be human nature and 
the desire to maintain a certain level of autonomy. The words of the 
legal theorist Jeremy Waldron, in relation to the aforementioned book, 
well convey this idea, adding a touch of positivity: ‘I wish, though, 
that I could be made a better chooser rather than having someone on 
high take advantage (even for my own benefit) of my current 
thoughtlessness and my shabby intuitions.’ 17  Waldron’s words 
strongly reflect the the essence of being a citizen in the modern day. 
Moving from the outside-inside perspective in which we—as 
inhabitants—have often the feeling to be guests within our city, the 
analysis now turns to look at the city as something built and shaped 
through personal experiences, needs and capabilities—the Innen, in 
other words. 

A new concept of city 

The idea of a re-appropriation of the city is not new. Henri Lefebvre’s 
project, for instance, was based on the assumption of a critique of the 
existing society, and advocated opening up to a new kind of system 
beyond capitalism, the state and consumerism. At this point it 
becomes necessary to interpret his concept of rights. Rights, as 
understood by Lefebvre, are the outcome of political struggle, the 
results of which reached are enjoyed collectively. Since they originate 
from struggle, they are in a perpetual state of fluidity, meaning that 
collective needs constantly change and, as a consequence, rights and 
the legal framework should be ready to keep the pace. Among the set 

                                                        
17 Jeremy Waldron, ‘It’s All for Your Own Good’, New York Review of Books 
<http://www.nybooks.com/articles/archives/2014/oct/09/cass-sunstein-its-all-your-
own-good> accessed 30 October 2017. 
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of rights which, in his view, derive from a contract between the state 
and the citizenry, the rights of information, to difference, to self-
management and a right to the city are included.18 What he called the 
right to the city is intrinsically linked to a claim for self-government in 
which inhabitants manage the production and shape of urban spaces.  

He wrote that ‘any revolutionary project today, whether 
utopian or realistic, must, if it is to avoid hopeless banality, make the 
re-appropriation of the body, in association with the re-appropriation 
of space, into a non-negotiable part of its agenda.’19 It is an image of 
citizens who experience a sort of awakening, starting to make the city 
their own again. This is, among other things, the basis of the 
revolutionary principle of horizontal subsidiarity, which shall be 
considered later on, with the difference that here the state (and 
government) still has a fundamental role within society. It opens up to 
a revolution within the traditional scheme of the state. It should be 
made clear at this point that turning to a new concept of city based on 
the idea of subsidiarity does not mean every aspect of the traditional 
model of power has to be criticised. Nevertheless, the Aussen, external 
bodies such as local government, remain a fundamental component of 
society. Instead, focus should be diverted to what the people, the 
inhabitants of these spaces, can do; making them aware of their 
capabilities, which, consequently enrich the city and its wider 
community. A necessarily consequent step is considering that such 
awareness requires a certain space which plays a symbolic role of unity 
and good citizenship. An image which evokes this idea is that offered 
by Italo Calvino, the greatest Italian writer:  

The inferno of the living is not something that will be. If 
there is one, it is that which is already here, the inferno that 
we inhabit every day, that we create by being together. 
There are two ways to escape suffering it. The first is easy 
for most: accept the inferno and become such a complete 
part of it that you no longer know it is there. The second is 
risky and requires vigilance and continuous attention: seek 
and learn to recognize who and what, in the midst of 

                                                        
18 The right to the city is a complex concept that lies between the city and the urban 
in Lefebvre’s studies. See, on this point, Mark Purcell, ‘Possible Worlds: Henri 
Lefebvre and the Right to the City’ (2013) 36 Urban Aff Rev 141. 
19 Henri Lefebvre, La production de l’espace (Anthropos 1974). 
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inferno, are not inferno, and help them endure, give them 
space.20 

Yet, the idea of a space for cohabitation must be carefully 
considered. Historically speaking, human beings coexisted firstly with 
the environment and later with one another. The modern city, it may 
be said, is the emblematic image of this coexistence over time. The 
difference is the fact that if the environment is something outside 
human-beings, which has been modified given that primordial 
interaction, with all the species but for sure with more substantial and 
alarming consequences deriving from the human kind, then the city as 
an Aussen has been created by people, not always aware of their 
privilege and responsibilities. The city, in this sense, is a human 
product21 which is too regarded as something separate from human 
interaction and community. Issues like inequalities, injustice and 
gentrification have unfortunately arisen as a product of this.22 The 
awakening of citizens may result in a new model of society. 

Labsus, the Laboratory for Subsidiarity 

The phenomenon of active citizenship is taking place in many areas of 
the world. The example from Italy presented here demonstrates how 
the legal framework has changed and how citizens are reacting to this 
change. Since the Constitutional Reform Act of 2001, the importance 
of ‘active citizenship’ has been recognised at a constitutional level 
through the so-called principle of subsidiarity. Article 118, para. 4, of 
the Italian Constitution reads that:  

The State, regions, metropolitan cities, provinces and 
municipalities shall promote the autonomous initiatives of 
citizens, both as individuals and as members of associations, 

                                                        
20 Italo Calvino, Le citta invisibili (Einaudi 1972) 164. 
21 Recalling the idea of an ideal city by Lefebvre seems to be appropriate. See Henry 
Lefebvre, Le droit à la ville (Editions Anthropos 1968). 
22 Keith Aoki, ‘Race, Space, and Place: the Relation Between Architectural 
Modernism, Postmodernism, Urban Planning and Gentrification’ (1992) 20 
Fordham Urb LJ 699. 
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in carrying out activities of general interest, on the basis of 
the principle of subsidiarity.23 

From a more general perspective, it is worth noting that the 
principle of subsidiarity has a dualistic nature: it can be considered 
both in a vertical sense24 as well as in a horizontal sense.  

Horizontal subsidiarity is at the centre of the revolution the 
Laboratory for Subsidiarity (Labsus)25 is trying to spread around the 
Italian peninsula, and beyond. In 1997, in a well-known essay on the 
need for a shared system of administrative governance, Professor 
Gregorio Arena wrote that the Italian system of public administration 
seemed to be evolving towards a new model based on the principle of 
cooperation rather than on the conflict between citizens and the public 
power.26 Synergy, not antagonism, between the public and private 
spheres should be the new lens through which to look at the power 
relationships of society. What was a mere theoretical idea in 1997, 
which had the backing of some case law,27 has today become a day-
to-day phenomenon. The goal of Labsus is making people aware of 
the fact that they not only have needs but also capabilities which they 
can offer to the community and contribute to finding solutions to 
issues of common interest in alliance with the government. This 

                                                        
23 Constitution of Italy, article 118, para 4, 22 December 1947 
<http://www.refworld.org/docid/3ae6b59cc.html> accessed 19 November 2017. 
24 The general aim of the principle of vertical subsidiarity starts from a situation of 
sharing of powers between several levels of authority. In the case of Italy, this 
sharing is among the state, regions, metropolitan cities, provinces and 
municipalities. According to the principle, power should be exercised at the closest 
level as long as there are economic effectiveness and efficiency. 
25 Labsus is a research center on horizontal subsidiarity created in 2005 by a group 
of professors, scholars and civil society representatives. All the members work on a 
voluntary basis, spending time for values they truly believe in. 
26 Gregorio Arena, ‘Introduzione all’amministrazione condivisa’ (1997) Studi 
Parlamentari e di Politica Costituzionale 117. 
27 Professor Arena pointed out the case of rubbish, highlighting how the public 
administration in those years was not able to manage such a problematic issue 
without a strong cooperation of citizens. For this reason, the administration started 
to focus on communication. The involvement of citizens was essential. See Gregorio 
Arena, ‘Che cosa è la sussidiarietà’, in Lucio Franzese (ed), Il principio di 
sussidiarietà tra politica e amministrazione (Atti del Convegno, Trieste 18 gennaio 
2007).  
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laboratory, which has an online journal, 28  constantly adds to 
knowledge with its scholarship on cases of active citizenship, care of 
common goods and bottom-up initiatives, aimed at giving notice of 
what is going on in Italy. Participation is a key principle of the Italian 
legal framework.29 Breaking down the barriers that hinder effective 
participation is a key mission of Labsus. Indeed, for the citizens to 
effectively get involved it is necessary to have a certain level of 
knowledge regarding, for instance, the capabilities they have, what 
can be possibly done, and what cannot. The emphasis is therefore of 
citizenship education for better civic participation. Th\e collective 
years of experience at Labsus have demonstrated the common 
tendency according to which people with an idea about their city are 
often afraid of starting to realise it because they do not know how to 
do it in accordance with public administration rules, how to engage 
and what is permitted. To help cities and municipalities to make the 
principle of horizontal subsidiarity effective, Labsus has written a 
Regulation on Cooperation Between Citizens and the Public 
Administration for the Care, Renewal and Management of Common 
Urban Goods 30  in cooperation with the City of Bologna. This 
regulation, which is quite simple and brief, has been drafted by a team 
of professors, officers, scholars and citizens, with the aim of 
functioning as a model for all the cities and municipalities interested 
in adopting a set of rules to foster subsidiarity and active citizenship. 
It is a flexible instrument that every city may adapt to its own 
particular characteristics and features. For this reason, after the 
endorsement by the city of Bologna, it has been shared with the 
community. Everyone interested can freely download it at the Labsus 
website. Around 200 Italian cities, including, Pavia, Perugia, Siena, 
Trento, Torino and Verona, have adopted a similar regulation starting 

                                                        
28 <www.labsus.org> 
29 The importance of the principle of participation, among others, is included in the 
well-known Italian law Nuove norme in materia di procedimento amministrativo e 
di diritto di accesso ai documenti amministrativi, N° 241, 1990. 
30 Labsus, ‘Regolamento sulla collaborazione tra cittadini e la pubblica 
amministrazioni per la cura, la rigenerazione e la gestione condivisa dei bene comuni 
urbani’ (Labsus 2016) <http://www.labsus.org/wp-
content/uploads/2016/04/Prototipo-di-Regolamento-Labsus.pdf> accessed 30 
October 2017. 
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from this inspirational proposal and many others are working to 
adopt it soon.  

Meetings with citizens, officers and people from different 
backgrounds have been organised; initiatives and projects31 regarding 
the care of common goods have been supported and promoted by 
Labsus: a revolution appears to be occurring in earnest. That being 
said, many aspects of this aforementioned revolution require further 
study. The path has not been and many difficulties and challenging 
legal questions about horizontal subsidiarity still require attention; 
most notably the provision relating to insurances for active citizens.  

Conclusion 

This brief analysis of the Italian experience reveals how a civic  
awakening brings two inherent risks which must be taken into 
consideration for every city around the world. The first risk, and 
probably the most complex, is the tendency to normatively regulate 
every aspect of a spontaneous activity, such as active citizenship 
initiatives, with the unexpected and unintended result of being caught 
in the net of rules and bureaucracy. Why should we create a top-down 
knotty net of rules and norms which try to define, or even to trap, and 
render formal initiatives ex ante, rather than a bottom-up approach 
which is intrinsically and inherently informal? The strength of the 
regulation proposed by Labsus lies indeed in its flexibility. Put 
differently, a tailored dress created by people, for people would yield 
more positive results. A phenomenon of overregulation, indeed, may 
result in a second form of regulation from the outside making, once 
again, the city fall into the trap of Aussen. A second risk, highlighted 
by Professor Maria Rosaria Marella,32 is linked to active citizenship 
activities. Paradoxically, these spontaneous activities may lead to 
another kind of enclosure 33  within the urban space, favouring 

                                                        
31 Among the projects, a School on the Care of Common Goods (SIBEC, Scuola 
Italiana Beni Comuni) has been created by Labsus in cooperation with Euricse and 
the University of Trento. See more at <http://sibec.eu>. 
32 Maria Rosaria Marella, ‘L’uso dello spazio urbano fra questione proprietaria e 
accesso alla giustizia’ (2017) 2 Questione Giustizia 79. 
33 Nicholas Blomley, ‘Enclosure, Common Right and the Property of the Poor’ 
[2008] 17 Soc Leg Stud 311. 
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homogeneity only inside the community and discouraging the mobility 
and plasticity of these realities. In other worlds, the process of 
involvement of people within the power of shaping the city is twofold: 
if, on the one hand, it is done to improve the entire community, on the 
other, it is somehow linked to the human characteristics of self-seeking 
and autonomy, which is commonly criticised. As long as it does not 
overexpress itself, this self-seeking, in this ideal revolution, has a 
positive nuance. Every step of life, every decision, every revolution, 
after all, may be considered as a risk. The key point is not allowing 
fear distracting from acting, feeling responsible in advance, taking this 
risk. What Hans Jonas calls the courage of responsibility should be 
the guideline towards a balance between this progress and its inherent 
danger.34 

                                                        
34 Hans Jonas, The Imperative of Responsibility: In Search of an Ethics for the 
Technological Age (UCP 1985). 
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The Role of Public Space in the  
Territorial Planning Instruments:  
the Case of Medellín  

MARIA ALEJANDRA 
LONDOÑO-HURTADO* 

This article addresses the notion of public space from two 
intertwined approaches: the legal and the sociological. It 
aims to consider the way these two aspects interact in the 
Territorial Planning Instruments in Medellín, namely the 
Territorial Planning Plan and the BIO 2030 Master Plan, to 
understand how law, power, legal norms and rules shape the 
city and the expressions of rights therein. A theoretical and 
descriptive approach will be made in order to understand the 
way those territorial planning instruments focus on the 
concept of public space, and give the guidelines to organise 
the city of Medellín in a certain way. This article will further 
explore how local authorities become key enablers for the 
fulfilment of human and socioeconomic rights trough the 
provision of accessible public space. 

Introduction 

In recent years, there has been great interest in the subject of public 
space, and with good reason: it has become one of the principal 
elements in the study of the ‘right to the city’, and it is recognised as 
a Sustainable Development Goal set for 2016-2030 by the UN:1 ‘by 
2030, provide universal access to safe, inclusive and accessible, green 
and public spaces, particularly for women and children, older 
persons and persons with disabilities’. In this regard, it is important 

                                                        
* EAFIT University.  
1 United Nations, ‘Sustainable development goals’ 
<http://www.un.org/sustainabledevelopment/sustainable-development-goals/> 
accessed 3 May 2017. 
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to make a brief reference to the concept of right to the city in order 
to understand the role public space has in it and in the territorial 
planning instruments in Medellín.  

In accordance with Lefebvre:  

In these difficult conditions, at the heart of a society which 
cannot completely oppose them and yet obstructs them, 
rights which define civilization … find their way. These 
rights which are not well recognized, progressively become 
customary before being inscribed into formalized codes. 
They would change reality if they entered into social 
practice: right to work, to training and education, to 
health, housing, leisure, to life. Among these rights in the 
making features the right to the city, not to the ancient city, 
but to urban life, to renewed centrality, to places of 
encounter and exchange, to life rhythms and time uses, 
enabling the full and complete usage of these moments and 
places, etc.2 

Similarly, urban sociologist Robert Park claims that the city is ‘man’s 
most consistent and on the whole, his most successful attempt to 
remake the world he lives in more after his heart´s desire. But if the 
city is the world man created, it is the world in which he is hence-
forth condemned to live. Thus, indirectly, and without any clear 
sense of the nature of his task, in making the city man has remade 
himself.’3  

Given this definition of the right to the city it is suggested that 
it is a collective right in which encompasses other claims and 
demands. Also, it should be pointed out that there are mechanisms 
that allows citizens to shape the city according to the requirements 
each society has at a certain point, and public space is one of the 
resources available to have to access the endless possibilities the city 
embodies.4 Additionally, David Harvey classifies the right to the city 
as a human right, and as a common good given the fact that ‘its 

                                                        
2 Henri Lefebvre, La Proclamation de la Commune (Gallimard 1965) 178. 
3 Robert Park, On Social Control and Collective Behavior (Chicago UP 1967). 
4 David Harvey, Rebel Cities (2nd edn, Verso 2013). 
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transformation depends upon the exercise of a collective power to 
reshape the processes of urbanization’.5 

Considering public space as one of the constituent elements of 
the city, it is important to mention that it can be defined according 
to different but intertwined approaches that gives rise to a notion 
that considers public space as a mechanism that allows the fulfilment 
of human and socioeconomic rights. In accordance with the 
foregoing, it is necessary to develop its multifaceted understanding of 
public space. Given its multidimensional nature, it can be defined 
according to the perspective needed in a certain case: for example, 
according to the physical form in which it develops such as free 
space or open space; according to its nature, which is usually related 
to the type of property (public or private); according to the uses that 
are given to it (collective space, common space, shared space), or 
with the kinds of relation that are established within it. All of its 
diverse dimensions are related to one aspect in particular: public 
space is the space of the expression and the social, civil and collective 
representation. It is also the democratic space par excellence.6 

Sociologically, public space is a physical, symbolic and 
political space where relations between the city and its inhabitants 
are materialised. It must seek to assure social mixture by 
guaranteeing its use by different social and cultural groups. 
According to Garriz and Schroder, public space is the place were the 
collective life expresses itself. As the ground of collective life, public 
spaces must turn into coexistence scenarios were no one is forced to 
justify one’s presence, origin, or social condition, but rather become 
a space of social redistribution for the common good. In this way, 
the citizens are able to appropriate the city and live in society. Hence, 
it is the place where power, political and social democratisation 
becomes manifest.7 

                                                        
5 David Harvey, ‘The Right to the City’ [2008] 53 NLR 23-40. 
6 Carmen Bellet-Sanfeliu, El espacio público y la nueva urbanidad: Reflexiones sobre 
el caso de las ciudades intermedias, in JM Llop (ed), Ciudades en re-construcción: 
Necesidades sociales, transformación y mejora de barrios (2008) 207-230G. 

7 EJ Garriz and RV Schroeder, ’Dimensiones del espacio público y su importancia en 
el ámbito urbano’ [2014] 12(2) Revista Científica Guillermo de Ockham 25-30. 
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As can be seen, the concept of public space allows different 
types of definitions according to the perspective that is used to 
illustrate its notion. From a conceptual and legal perspective, 
contrary to the notion existing in common law, civil law countries, 
such as Colombia, Spain and France, the concept of public space is 
often formulated as the formal separation that exists between the 
private and the public property. In Colombia, the main difference 
between these concepts lies in the function that each one of them 
fulfils in society. For instance, the role of the private property usually 
relates to the right to build. Meanwhile, the public property refers to 
spaces that are publicly owned and its destination is often for social 
appropriation.8 In this way, public administration appears as a vital 
actor in the process of assuring those kind of spaces become 
mechanisms of integration among the inhabitants of the city. 

Legally, the concept of public space is often defined by a law 
or a territorial planning instrument. In the case of Colombia, Article 
93 of the Political Constitution clearly establishes that the state must 
ensure ‘the protection of the integrity of public space, and its 
destination for common use, which prevails over particular interest’.9 
It is also defined by Decree 1504/1998 in the following terms: 

… the set of public buildings and the architectural and 
natural elements of the private buildings destined by 
nature, uses or affectation to the satisfaction of collective 
urban needs that transcend the limits of the individual 
interests of the inhabitants. 

The public space includes, among others, the following 
aspects: The goods of public use, that is to say those 
properties of public domain whose use belongs to all the 
inhabitants of the national territory, destined to the 
collective use or enjoyment;  

The architectural, spatial and natural elements of privately 
owned buildings which by their nature, use or affectation 
satisfy public use needs. 

                                                        
8 Jordi Borja, Laberintos urbanos de América Latina (2000) 9-26. 
9 Constitución Política de Colombia, 1991.  
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Hence, according to the mentioned norms, public space is a right the 
citizens have, and that character makes its recognition mandatory by 
the public administration, which must ensure it is intended for 
common use, and it is not appropriated by particular interest, and 
always taking care of the prevalence of the common good over 
private interest. 

Although it is defined with a norm structure that may seem 
limited, it is important to note that the norm includes an important 
reference to the sociological aspect of the concept of public space 
when it mentions that public space ought to be used for the 
satisfaction of collective urban needs that transcend the limits of the 
individual interests of the inhabitants.  

At this point, it is important to note that the link between law 
and space expresses itself through the territorial planning 
instruments and therefore it is clear that legal rules matter to the 
regulation of space, and space matters to nature and form of the 
rules. 

Public space in the Territorial Planning Instruments:  
the case study of Medellín 

Having briefly explained the concept of public space, this second 
part of the article explores its role in the territorial planning 
instruments of Medellín, and how these relate to the fulfilment of 
socioeconomic and human rights.  

Broadly, a Territorial Planning Plan is essentially the social 
pact that citizens have with their territory. It is a technical and 
normative instrument of long-term planning of the city, where 
actions and policies of physical planning of the territory are 
established for coming years. It regulates the use, occupation and 
development of space within the territory, both rural and urban. The 
Planning Instrument includes a consultation stage where the citizens 
are able to make their contributions in order to ensure the final 
result is aligned with city dwellers and answers the social needs of 
the population. The policies and actions that are stipulated in the 
Plan are scheduled to be executed in different stages of urban 
development—short term (4 years), medium term (8 years) and long 
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term (12 or more years)—to ensure it is executed through successive 
periods of public administrations, allowing municipalities to be more 
productive, equitable and sustainable through time. This mechanism 
has existed in Colombia for about twenty years and it is expected 
that each municipality creates one according to the projects they 
expect to develop in a certain period of time. 

It is important to understand the impact that these Territorial 
Planning Instruments have in the way a city is built, considering that 
ultimately urban space is a product of consensus between the 
different actors that intervene in its creation. In the case of Medellín, 
there has been three Territorial Planning Instruments, from the 
period comprised between 1998 to 2017, and each one of those 
instruments has set the legal guidelines to build the city in a certain 
way. 

First stage: Municipal Agreement 092/1999 

This first Territorial Planning Instrument clearly states that quality 
of cities is usually measured by the quality of its public space, 
therefore, this element becomes one of the basis for the application 
of the territorial model of occupation established by the Territorial 
Planning Plan. This particular regulation set the general policies to 
make public space safe and accessible to the citizens, and its main 
objectives were to define the guidelines for the location of public 
health, education, recreation and sport and social security facilities. 

Consequently, the instrument creates a public space system, 
which had two intentions: firstly, to protect the already existent 
public space, and secondly, to create more public space to make it 
the principal link to urban development. This system was intended to 
connect the territory of Medellín city, both urban and rural, through 
a series of collective facilities that covers different basic social needs 
of the human being, such as health, education, recreation, culture, 
social welfare and security. In this regulatory instrument, some of the 
constituent elements of the public space system are defined as parks, 
squares and green areas that constitute public property. It also 
mentions the importance of the pedestrian network of the city, as it 
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allows the connection of the whole territory without requiring 
another means of transport.10  

This particular Planning Instrument refrains from establishing 
concrete measures to create public space in Medellín,  lays the 
foundations for the protection and creation of this element of the 
city, and emphasises guaranteeing fundamental rights such as 
education, health and recreation.  

Second stage: Municipal Agreement 46/2006 

One of the main aspects of the 2006 Instrument was to give priority 
to the different aspects and facets of public space, mainly to its 
generation, consolidation, improvement and social appropriation 
through the fulfilment of fundamental rights. 

Unlike the 1999 Instrument, the 2006 Instrument concretises 
the generation of public space through the creation of a variety of 
spaces consolidated in macroprojects, such as Medellín River Park, 
Urban edge parks, Arví Regional Park, Piedras Blancas park, 
Medellín zoo, Medellín Botanical Garden and Explora park, as well 
as other minor projects like viewpoints, squares and urban parks 
targeted to the most vulnerable areas of the city.  

This Instrument also includes actions and strategic 
interventions on the river's edge, aiming to enrich its environmental 
quality and the existent public space around it for pedestrian 
appropriation, while improving the image of the city to promote for 
investors and visitors. It sets the general criteria that must be used 
for the management of public spaces, that includes protect, improve 
and expand the existent public space ensuring that common use 
prevails over particular interest, allowing collective actions that aims 
towards the maintenance of social, economic, cultural and 
environmental qualities of public space, as well as recover and 

                                                        
10 Acuerdo Municipal 92, Medellín, Colombia, 1999. 
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consolidate public spaces, giving special importance to its social 
appropriation.11 

Third stage: Municipal Agreement 48/2014 

This 2014 Instrument aims at the consolidation of the public space 
system as a mechanism that supports the construction of citizenship 
in the territory through a series of actions that include the creation of 
a model of sustainable mobility that gives priority to pedestrians and 
through the creation of an affordable, coordinated and inclusive 
housing subsystem. 

The public space system intends to protect, improve and 
expand public space, ensuring social inclusion through the 
consolidation of a city system in order to improve the quality of 
already existent public space and help with the reduction of deficit in 
this element. The main goal is to achieve an indicator of effective 
public space of 15m2/inhabitant, seeking to achieve equity in 
territorial areas. The aim to consolidate public space as a structuring 
element of the territory will allow it to turn into a factor of 
enrichment of daily life and into a meeting place for the population.  

This territorial planning instrument sets the criteria for the 
generation of public spaces, and are follows: 

• Analysis of demand for public space in each territory, evaluating 
the specific requirements of inhabitants; 

• Prioritise the sectors with greater deficit of public space. The 
generation of new public areas should contribute to the balance 
of the territory. 

• Ensure that the system of public space allows to fulfil the 
provision of basic public services to the citizens. 

The goal with the consolidation of the public space system is 
for the citizens of Medellín to appropriate and make use of it as an 
open and democratic space that offers the possibility to fulfil social, 
economic and cultural rights therein, allowing the creation of social 

                                                        
11 Acuerdo Municipal 46, Medellín, Colombia, 2006. 
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networks that promote sustainability and appropriation of public 
space. This 2014 Instrument creates the figure of ‘public space 
administration contract’, which is the legal form in which the 
municipality gives the administration of one or more constituent 
elements of public space to a particular person or entity, for the 
purposes of ensuring the conservation, protection and improvement 
of the space.12 

BIO 2030 

BIO 2030 is a strategic territorial plan that set the goals for the 
metropolitan territory by the year 2030. The central purpose of BIO 
2030 is to complement the existing planning instruments of Medellín, 
discussed above, to promote the compact city model; to create a city 
that is respectful to the environment and reduces territorial 
imbalances and social segregation. According to BIO 2030, the 
public space system must be articulated with the environmental 
system and the mobility system, with the objective of becoming the 
guiding axes of the growth of the city, under principles of 
sustainability, equity and efficiency, according to the guidelines set 
out by the Territorial Planning Instruments. 

Regarding the role of public space, this plan recognises the 
importance of building citizenship through social encounter. In order 
to do so, it establishes strategies to encourage the fulfilment of this 
goal, such as the diversification and increase of the space of 
encounter of the inhabitants through the addition of 7,000 hectares 
or public parks to the public space system of the city, along with 
creating mechanisms that will turn public space as the preferential 
place of public encounter. Additionally, it seeks to shape public 
space articulating the natural elements of the city, such as the river 
and the hills and making it compatible with the above mentioned 
mobility system.13  

                                                        
12 Acuerdo Municipal 48, Medellín, Colombia, 2014. 
13 Plan BIO 2030, Medellín, Colombia, 2012. 
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Conclusions 

Cities are constantly evolving, according with the needs the 
population has in a certain period of time. It is a responsibility of the 
public administration to fulfil the demands that society has for 
public space, in order to guarantee the existence of democratic 
spaces that allow the expression of fundamental and socioeconomic 
rights.  

According to the Territorial Planning Instruments of Medellín, 
the importance of public space in the context of the right to the city 
arises from its capacity to turn into a place where fundamental and 
socioeconomic rights are fulfilled. Public spaces must be created 
between different actors of a local community: local governments, 
citizens and private sector, to ensure the collective confluence of all 
sectors of the society.  

On balance, the master plans mentioned above establishes the 
bases that municipal authorities must take into account regarding 
public space when they have to make decisions about how the 
territory of Medellín is going to be organised. The power of 
Territorial Planning Instruments go beyond structuring the city in a 
certain physical way, and have impacted the production of social life. 
Through the consolidation of a public space system in municipal 
legislation over the past twenty years (and other actions established 
in these territorial planning plans) the public administration has 
sought to guarantee, promote and protect human and socioeconomic 
rights to its citizens by removing obstacles that promote segregation 
among the inhabitants through the provision of accessible public 
spaces in order to create a more equal society that provides more 
opportunities for city dwellers. However, despite the great normative 
efforts that are made through Territorial Planning Instruments, there 
is still a long way to go regarding this matter in Medellín. Often, the 
implementation of the specific projects established in the Instruments 
is not done in time or is affected by the political will of the the public 
administration, thus affecting the population as their rights can not 
be guaranteed. 


