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Foreword 

FROM THE EDITORS 

Dear reader, 

You are warmly welcomed to issue 4(1) of the Birkbeck Law Review. 
Belated but lovingly curated, this issue will be our only offering in this 
turbulent year of 2016. It is by accident, although entirely in keeping 
with past editions of this student-run journal, that the articles within 
these pages share a concern for human rights. Nevertheless, 
perspectives from around the globe provided by a diverse selection of 
wonderful authors lend a variety of flavours to this issue. 

Two articles provide an intellectual aperitif to the issue. First, 
Jen Neller outlines the riddle of human rights protections in Europe, 
examining the evolving relationship between the European Union and 
the Council of Europe in this field. With regional integration facing 
multifarious challenges, the author interviews Dr Sonia Morano-Foadi 
from Oxford Brookes University on what her decade of research into 
this topic suggests the future might hold. Following this pragmatic 
conundrum, Paul Baumgardner takes us into philosophical territory 
with his reading of Hegel’s Phenomenology of the Spirit. The author 
examines Hegel’s critique of Greek and Roman ways of life, providing 
a poignant exposition against which contemporary formulations of 
legal rights and personhood can be appraised. 

The first of the three full academic papers that comprise the 
meat of this issue focuses on the Sahel, a region of Africa that spans 
the biogeographic transition from the Sahara in the North to the 
savannas of the South. Aneliese Bernard provides an incisive critique 
of security operations in the area, drawing on her extensive research 
to argue that counterterrorism strategies have been undermined by 
their inadequate consideration of social and humanitarian factors, 
especially regarding the impacts of securitised borders on migratory 
populations.  

Nasredeen Abdulbari then spotlights Sudan and South Sudan 
in his comparative examination of citizenship rights for women. His 
detailed legal analysis of the ability of women to confer citizenship 
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status to their children and alien husbands reveals how legal 
inequality between men and women in this area can lead to 
statelessness and thus to the deprivation of all other rights. A strong 
case is therefore made for prioritising legal equality over deference to 
conservative social attitudes.  

We are then transported to Brazil, where Marcus V A B de 
Matos and Andrea Sepúlveda expose the counter-productivity of 
human rights provisions that leave gaps in protection and that are 
enforced by human rights abusers. Through a case study on witness 
protection in Rio de Janiero, the authors demonstrate an urgent need 
for the critical assessment of government rights policies. 

The issue concludes with a practitioner perspective from Allan 
Briddock, a barrister at 1 Pump Court Chambers, and a review of 
Colin Dayan’s The Law is a White Dog. Resonating with concerns 
raised in issue 3(2), Allan’s article provides expert insight into the 
latest developments in refugee law regarding sexual orientation and 
gender identity. Alexis Alvarez-Nakagawa then provides an overview 
and critique of Dayan’s fascinating publication on the law’s most 
intriguing and unconventional constructions of personhood. 

We hope you will enjoy the rich scholarship that we are proud 
to present to you in this issue. We are grateful for the continued 
support of Patricia Tuitt and the Birkbeck Law School, without 
which this publication would not be possible, and to the array of 
academics and professionals who have contributed their time and 
expertise to the development of specific papers. Many thanks are 
also due to past and present members of the editorial board, whose 
energies and devotion have sustained the project.  

We are always on the lookout for passionate people to join our 
team and are now accepting submissions for publication on a rolling 
basis. For all enquiries and feedback, please get in touch via 
admin@bbklr.org. Please also keep an eye on our website at 
www.bbklr.org and follow us on Facebook and Twitter to keep up 
with all our publication news and exciting developments in the future. 

BBKLR Editorial Board 
December 2016 
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 The Status of Human Rights 
Protection in Europe:  
It’s Complicated 

Jen Neller,  in conversation with Dr Sonia 
Morano-Foadi* 

The 2015 Conservative election manifesto and debates about Brexit 
have brought the status of the European human rights institutions 
and the UK’s relationship with them to the front pages; but within 
the surrounding debates, confusion has abounded. This is 
understandable, not only because of the multitude of acronyms and 
institutions with the word ‘European’ in their title, but also because 
the relationship between these institutions and their relationships 
with their Member States is convoluted and continually evolving.  

Exemplifying this, the long-term project of harmonising 
human rights protections across the region has undergone 
considerable turbulence in recent years. The entry into force of the 
Lisbon Treaty in 2009 paved the way for the European Union to 
accede to the European Convention of Human Rights, which would 
result in the formal coordination of the two regional human rights 
systems. However, after years of painstaking negotiations, the Court 
of Justice of the European Union published Opinion 2/13 on 18 
December 2014, finding that the Draft Accession Agreement as it 
stood was not compatible with the treaties of European Union law.1 
This brought the entire process to a standstill. It is within this 
context that our discussion of European human rights protections 
takes place.  

In the first part of this article, I provide a brief overview of the 
historical development of the two European human rights regimes. 
                                                        
* Jen Neller is a doctoral candidate at Birkbeck University of London. With thanks 

to Devin Frank for additional research.  

Dr Sonia Morano-Foadi is a Reader of Law at Oxford Brookes University. 
1 Opinion 2/13 of the Court (Full Court) of 18 December 2014 
ECLI:EU:C:2014:2454. 
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The relationship between them is then explored, using the case of 
Bosphorus v Ireland to illustrate the potential for disagreement and 
tension between the two courts.2 In this case on decisions of the Irish 
High Court and the Irish Supreme Court in the 1990s, the European 
Court of Justice (ECJ, now the Court of Justice of the European 
Union, CJEU) and the European Court of Human Rights (ECtHR) 
reached contrary conclusions as to the human rights responsibilities 
of EU Member States when they implement European Community 
law. I then outline the accession process so far and the challenges 
presented by Opinion 2/13, explaining how the CJEU’s unwavering 
demand that the autonomy of EU law be upheld in full has presented 
a substantial stumbling block.  

In the final part of the article, I put some questions about the 
status and future development of human rights protections in Europe 
to Dr Sonia Morano-Foadi, a Reader in Law at Oxford Brookes 
University.3 In April 2016, Dr Morano-Foadi and her colleague Dr 
Stelios Andreadakis were among a select collection of experts who, 
over a year after Opinion 2/13, presented their views to the 
European Parliament on how the accession project might best be 
resumed and taken forward. 4  The recommendations that they 
presented were based on an ongoing research project that 
commenced in 2010 and involved interviewing judges from both of 
the European courts on the accession process and the future of 
human rights protections in the region.5 

                                                        
2 Bosphorus Hava Yollari Turizm v Ireland App no 45036/98 (2006) 42 EHRR 1. 
3 The conversation published here occurred in an exchange of emails in May 2016. 
4 Sonia Morano-Foadi and Stelios Andreadakis, ‘The EU Accession to the ECHR 
after Opinion 2/13: Reflections, Solutions and the Way Forward’ (20 April 2016) 
<https://polcms.secure.europarl.europa.eu/cmsdata/upload/2d9afaae-36ec-49ee-
973b-6c3648c0dfd7/EP%20Hearing%20Contribution%20MoranoFoadi%20 
Andreadakis%20April%202016.pdf> accessed 22 July 2016. A full recording of 
the meeting is available from European Parliament News, ‘Committee on 
Constitutional Affairs - meeting 20/04/2016 (AM)’ 
<http://www.europarl.europa.eu/news/en/news-room/20160414IPR23145/ 
Committee-on-Constitutional-Affairs-meeting-20042016-(AM)> accessed 22 July 
2016.  

5 British Academy, Small Research Grants scheme, SG 2011 Round, Reference 
number: SG110947. A number of additional university grants were awarded to the 
research team from 2010 to 2016 to continue topical research. 
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The Accidental Development of Parallel Systems 

The Council of Europe (CoE) and the European Union (EU) are 
entirely different organisations: they were created at different times 
and have different charters and mandates, which are presided over 
by different courts. However, as they have evolved and expanded, 
the area of overlap between them has increased, especially with 
regards to human rights and fundamental freedoms.  

Human rights were at the heart of the CoE from its inception 
in 1949,6 which was the culmination of 10 countries seeking closer 
ties with one another shortly after the Second World War. A year 
later, Member States adopted the European Convention on Human 
Rights (ECHR), a legally binding document which was to be 
presided over by the European Court of Human Rights (ECtHR). 
Today, the 47 Member States of the CoE are bound by the ECHR 
and the judgments of the ECtHR, as well as any additional ECHR 
protocols and CoE conventions that they have ratified.7 

In contrast, economic integration has been the cornerstone of 
the EU’s establishment and evolution. The roots of the union lie in 
the formation of the European Coal and Steel Community between 
six countries8 in 1952, which also established the European Court of 
Justice (ECJ, now known as the Court of Justice of the European 
Union, CJEU). The European Economic Community (EEC) was then 
born in 1958, which the UK joined in 1971. In 1993, the European 
single market was achieved and the EEC transformed into the 
European Union. Due to the focus on economic integration, the 
status of human rights within the EU has emerged in a more ad hoc 
manner than in the CoE, and has grown up as the character of EU 

                                                        
6 Article 3 of the Statue of the Council of Europe states that ‘Every member of the 
Council of Europe must accept the principles of the rule of law and of the 
enjoyment by all persons within its jurisdiction of human rights and fundamental 
freedoms’. 

7 Other CoE conventions include: the Convention on Action against Trafficking in 
Human Beings; the Framework Convention for the Protection of National 
Minorities; the European Convention for the Prevention of Torture and Inhuman 
or Degrading Treatment or Punishment; and the European Social Charter. 

8 France, Germany, Italy, Belgium, Luxembourg and the Netherlands. 
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law has developed. In particular, the centrality of human rights is the 
result not only of treaty developments, but also of ECJ rulings.  

With the ECJ’s assertion of the primacy of Community law in 
1964, 9  national constitutional protections of fundamental rights 
became at risk of being overruled by a body that provided no 
substantial human rights guarantees. For many years, this tension 
was assuaged — but not resolved — by references by the ECJ and 
within EC treaties to the ECHR and the rulings of its court as a 
common standard. Fundamental rights first entered into the EEC 
treaties through the preamble of the Single European Act in 1986, 
and were later included more substantially in the Treaty of 
Amsterdam in 1997, facilitating greater constitutional authority for 
the EU. In case law, the ECJ has explicitly accorded ‘special 
significance’ to the ECHR since the 1991 case of ERT v DEP.10  

In 2000, the Charter of Fundamental Rights of the European 
Union (the Charter) consolidated the rights established in the 
EEC/EU treaties, along with other rights drawn explicitly from the 
constitutional traditions of Member States, the CJEU, the ECHR and 
other international treaties. Finally, the Treaty of Lisbon of 2009 
conferred legally binding status on the Charter, and fundamental 
rights thus became fully incorporated within and central to the EU. 
However, it should be noted that the scope of the Charter is 
narrower than that of the ECHR, as it applies only to actions taken 
by the EU and its Member States in the enactment or fulfilment of 
EU legal obligations. 

It is therefore more through necessity than design that the EU 
has become a human rights body. Its corpus of human rights and 
fundamental freedoms has developed at every stage alongside and in 
confluence with the ECHR, with harmony actively pursued by both 
European courts through dialogue and reference to each other’s 
decisions.11 Indeed, former president of the CJEU Vassilios Skouris 
                                                        
9 Case 6/64, Flaminio Costa v Ente Nazionale per l’Energia Elettrica (ENEL) [1964] 
ECR 1141. 

10 Case C-260/89, Elliniki Radiophonia Tiléorassi AE and Panellinia Omospondia 
Syllogon Prossopikou v Dimotiki Etairia Pliroforissis and Sotirios Kouvelas and 
Nicolaos Avdellas and others [1991] ECR I-02925. 

11 See Sonia Morano-Foadi and Stelios Andreadakis, ‘A Report on the Protection of 
Fundamental Rights in Europe: A Reflection on the Relationship between the 
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has described the ECHR as the ‘beacon that guides’ the EU in its 
mission to protect human rights.12 

However, the existence of these parallel systems has presented 
two main difficulties: firstly, the fact that EU law has not been 
legally bound by the ECHR means that conflicting requirements 
could be placed on Member States, whereby they would have to 
choose between breaching their obligations under EU law or 
violating the ECHR. Secondly, there has always been a tension 
between the EU’s deference to the ECHR as an external source of 
authority on human rights and its determination that EU law should 
be wholly autonomous. The tension between integration and 
autonomy was at the heart of the ECtHR’s ruling in the case of 
Bosphorus, which is discussed in the next section, and continues to 
dominate the struggle for accession, which is discussed thereafter. 

Existing Tensions and the Case for Formal Integration 

In 1990, in the case of M & Co v Federal Republic of Germany, the 
ECtHR established the foundations for a doctrine of ‘equivalent 
protection’, whereby a Member State that has transferred certain 
powers to an international organisation is assumed to be acting in 
adherence with the ECHR so long as that organisation is considered 
to provide comparable protection.13 Such protection was deemed to 
be provided under EEC law due to the oversight of the ECJ.14 In 
Bosphorus the doctrine’s application to the EU was confirmed, but it 
was ruled that the presumption is rebuttable on a case-by-case 
basis.15 Member States therefore remain at risk of prosecution for 

                                                                                                                              
Court of Justice of the European Union and the European Court of Human Rights 
Post Lisbon’ (July 2014) <https://dm.coe.int/CED20140017597> accessed 22 July 
2016, 36. 

12 Council of Europe, ‘Dialogue between Judges’ (2009) <http://echr.coe.int/ 
Documents/Dialogue_2009_ENG.pdf> accessed 25 September 2016. 

13 App no 13258/87 (1990) 64 DR 138. 
14 In Matthews v United Kingdom (1999) 28 EHRR 361, however, the ECtHR saw 
fit to review an EC law on the basis that it was beyond the mandate of the ECJ. 

15 (n 2). See also C Costello, ‘The Bosphorous Ruling of the European Court of 
Human Rights: Fundamental Rights and Blurred Boundaries in Europe’, 6(1) HRL 
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breaches of the ECHR that are directly and unavoidably caused by 
their implementation of EU law. 

The Bosphorus decision provides a clear example of the 
tensions that can emerge between overlapping rights regimes. The 
case concerned a decision by the Irish Ministry of Transportation to 
impound a plane that had been leased by the applicant company. 
The applicant company, based in Turkey, had leased the plane from 
a company in the then Federal Republic of Yugoslavia (FRY). In 
1993 the United Nations Security Council adopted Resolution 820 
(1993), which provided that States should impound, inter alia, all 
aircraft in their territories ‘in which a majority or controlling interest 
is held by a person or undertaking in or operating from the Federal 
Republic of Yugoslavia’, in response to the extreme human rights 
violations that were being perpetrated in the area. That resolution 
was implemented by EU Regulation (EEC) no. 990/93, which came 
into force on 28 April 1993.  

The tension in this case came when the European Court of 
Justice and the European Court of Human Rights formed differing 
options on the same issues and facts. While the case was originally 
heard in the Irish High Court, the Irish Supreme Court referred the 
matter to the European Court of Justice. The ECJ found that Ireland 
had correctly implemented the EU Regulation relating to sanctions 
and that the decision to impound the plane was not disproportionate. 
Specifically, the European Court of Justice formed the opinion that:  

As compared with an objective of general interest so 
fundamental for the international community, which 
consists in putting an end to the state of war in the region 
and to the massive violations of human rights and 
humanitarian international law in the Republic of Bosnia-
Herzegovina, the impounding of the aircraft in question, 
which is owned by an undertaking based in or operating 
from the Federal Republic of Yugoslavia, cannot be 
regarded as inappropriate or disproportionate.16 

                                                                                                                              
Rev (2006) 87; J Callewaert, ‘The European Convention on Human Rights and 
European Union Law: A long way to harmony’ (2009) 6 EHRL Rev 768, 773. 

16 Case C-84/95 Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister for 
Transport, Energy and Communications and others [1996] ECR I-03953, para 26. 
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The applicant company then brought the case to the European 
Court of Human Rights, which ruled in the company’s favour in 
June 2005. Throughout the entirety of the legal proceedings the 
applicant company maintained that there was no breach of sanctions: 
the applicant company was based in Turkey, had leased the plane 
prior to the sanctions coming into effect, had full rights of the use of 
the plane and was even depositing the lease payments to the 
Yugoslavian company into a frozen bank account in Turkey. The 
ECtHR confirmed that the applicant company had a right to conduct 
its business and had suffered significant finical losses due to the 
impounding of the plane.  

In the example of Bosphorus, then, the two courts came to 
different conclusions, even though they agreed on the facts of the 
case and both relied on well-established human rights principles in 
formulating their decisions. The opposing results were therefore due 
to differing interpretations of the issues at stake. While the ECJ 
prioritised the importance of maintaining a sanctions regime that 
was designed to impede a brutal civil war, the ECtHR focused on the 
disproportionate effects that the sanctions regime had inflicted on an 
innocent third party (the applicant company). 

To overcome this impasse, the ECtHR chose to invoke the 
doctrine of equivalent protection (which is now widely referred to as 
the ‘Bosphorus presumption’) in order to recognise that the state had 
acted in accordance with a legitimate general interest in its 
implementation of EU law. However, the presumption does not 
completely absolve EU Member States of their ECHR responsibilities, 
as it is dependent on the provision of adequate protection and is 
rebuttable in cases of ‘manifest deficiency’.17 Thus, 

If such equivalent protection is considered to be provided 
by the organisation, the presumption will be that a State 
has not departed from the requirements of the Convention 
when it does no more than implement legal obligations 
flowing from its membership of the organisation. However, 
any such presumption can be rebutted if, in the 

                                                        
17 See Matthews (n 14). 
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circumstances of a particular case, it is considered that the 
protection of Convention rights was manifestly deficient.18 

What the ECtHR created, then, was a potential justification 
for EU Member States whose actions might otherwise have been 
found to have breached the ECHR. This was controversial due to the 
‘two-tier’ human rights system that this was deemed to create, where 
the ECtHR would apply different standards to EU and non-EU 
Member States. This issue was assuaged by the prospect that the 
presumption could be rebutted, but this perpetuated the risk that EU 
Member States could face contradictory obligations, which would 
cause the credibility of both the CJEU and the ECtHR as human 
rights authorities to be compromised.19 

Article 6(2) of the Treaty of Lisbon sought to resolve this issue 
by stating that the EU shall accede to the ECHR, as this would 
‘complete’ the coverage of ECHR protection and thereby release 
Member States from the possibility of conflicting obligations. Here, 
however, a further challenge arises through the concern that all 
parties to the ECHR should be treated equally. This would most 
likely require the presumption of equivalent protection – even as 
modified by Bosphorus – to be revoked in order to allow for 
meaningful judicial review by the ECtHR.20 Almost seven years later, 
though, the question of how to accede while meeting the 
requirements of both the EU and the CoE institutions remains an 
unsolved riddle. 

The Current Situation and the Path Ahead 

From the outset, it was recognised that the accession of the EU to the 
ECHR was both technically and politically ambitious: technically 
because of the intricacies of EU law, and politically because of the 
number of national and international institutions whose input and 
agreement would be required to achieve such a monumental 
recalibration of the European legal order. In 2012, Protocol 8 to the 

                                                        
18 Bosphorus (n 2) para 156. 
19 Costello (n 15) 88-9. 
20 Morano-Foadi and Andreadakis (n 11) 53-5. 
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Treaty on the Functioning of the European Union established some 
key prerequisites to the Article 6(2) declaration that the EU shall 
accede to the ECHR. In particular, Protocol 8 specifies that an 
accession agreement should ‘make provision for preserving the 
specific characteristics of the Union and Union law’ and should ‘not 
affect the competences of the Union or the powers of its 
institutions’.21 

Subsequently, the Draft Accession Agreement (DAA) is one of 
several documents seeking to establish the terms and conditions by 
which the EU would accede to the ECHR, which have been compiled 
by negotiators from the EU and from each of the CoE’s 47 Member 
States.22 The DAA aims to provide for the Protocol 8 prerequisites 
and to resolve several complex issues, including: ensuring that the 
EU will be treated on an equal footing to other contracting parties; 
determining the participation of the EU in ECHR institutions and 
budgets; safeguarding the exclusive authority of the CJEU to 
interpret EU law and resolve disputes within its domain; ensuring 
that the division of competences between the EU and its member 
states is not affected by accession; and ensuring that the position of 
member states under the ECHR (with respect to any reservations 
they may have made) is not affected by the accession. 

In June 2014, Advocate General Kokott from the CJEU 
delivered an Opinion on the DAA in which she highlighted several 
difficulties but concluded overall that the DAA was compatible with 
EU law. 23  Therefore, the publication of the CJEU’s contrasting 
finding six months later was a considerable shock to all those 
involved. Whereas Kokott had identified specific areas where some 
further provisions were required to fully safeguard the autonomy of 
EU law and to resolve certain procedural questions, the CJEU’s 
Opinion 2/13 was less positive in tone. Opinion 2/13 picked up on 

                                                        
21 Articles 1 and 2 of Protocol No. 8 Relating to Article 6(2) of the Treaty on 
European Union on the Accession of the Union to the European Convention on the 
Protection of Human Rights and Fundamental Freedoms. 

22 ‘Draft Revised Agreement on the Accession of the European Union to the 
Convention for the Protection of Human Rights and Fundamental Freedoms’ 
(Strasbourg, 10 June 2013) <https://www.coe.int/t/dghl/standardsetting/hrpolicy/ 
Accession/Meeting_reports/47_1(2013)008rev2_EN.pdp> accessed 22 July 2016. 

23 View of AG Kokott relating to Opinion 2/13, EU:C:2014:2475. 
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several of the points noted by Kokott but found them to be more 
substantial obstacles, as well as adding some new objections.24 The 
main areas in which non-compliance was found by the CJEU 
pertained to the autonomy of EU law,25 the exclusive jurisdiction of 
the CJEU, the co-respondent mechanism (through which a case may 
be brought against both a Member State and the EU), and 
jurisdiction regarding the EU Common Foreign and Security Policy.26 

Resolving the issues identified by Opinion 2/13 would require 
restarting negotiations between the EU and the CoE to amend the 
DAA. Additional declarations and/or memoranda of understanding 
might also need to be drafted, and it may even be necessary to 
propose further amendments to the ECHR and/or to the EU 
treaties. 27  Such additional amendments are likely to present 
considerable delays to the accession process, as any amendment to 
the ECHR will require the consent of the 47 CoE Member States, 
and, correspondingly, any amendment to the EU treaties will require 
the consent of the 28 EU Member States. Successful accession will 
therefore require a lot of patience and determination from all those 
involved, but the final arrangement should create a robust human 
rights regime across Europe as a result. 

The Status of Human Rights Protections in Europe:  
a Conversation with Dr Sonia Morano-Foadi 

JN: It’s been over a year since the CJEU published Opinion 2/13; 
what was the initial reaction to the Opinion and how has this 
changed? 

                                                        
24 Opinion 2/13 (n 1). 
25 See D Halberstam, ‘It's the Autonomy, Stupid!’ A Modest Defense of Opinion 
2/13 on EU Accession to the ECHR, and the Way Forward’ (2015) 16 German 
Law Journal 105; E Lentsch, ‘From Informal to Institutionalised Dialogue between 
the CJEU and the ECtHR: The Tightrope Walk between the EU’s Autonomy and 
the Coherence of Fundamental Rights Protection in Europe’ (Jean Monet Working 
Paper 12/2016) <http://www.ceje.ch/files/6514/6486/9034/Geneva_JMWP_12-
Lentsch.pdf> accessed 25 September 2016. 

26 Morano-Foadi and Andreadakis (n 11). 
27 ibid. 
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SM-F: We did not anticipate such an outcome: Opinion 2/13 sent 
shockwaves through both the EU and the Council of Europe, as well 
as legal and academic communities around the world. An 
atmosphere of disappointment and pessimism was created across the 
European continent. Today, 16 months later, things look more stable 
as disappointment has been replaced by reflection and distress has 
become pragmatism. 

JN: I understand that your earlier research anticipated that the 
principle of autonomy would be central to Opinion 2/13; why is 
autonomy such a pivotal issue in the accession negotiations? 

SM-F: The CJEU has emphasised in strong terms that the EU is a 
unique legal order with its own constitutional framework, founding 
principles, institutional structure and full set of legal rules. This 
peculiarity has consequences for the procedure and conditions of 
accession to the ECHR. The CJEU Opinion took a very strict 
approach to the accession prerequisites laid down in the Treaties and 
in Protocol 8, especially in relation to the notion of autonomy. The 
origins of the EU concept of autonomy can be traced back to the 
case of Costa v ENEL,28 the seminal decision through which the 
Court finished the job it had started in Van Gend & Loos,29 where it 
had proclaimed that primary law could have direct effect in Member 
States’ legal orders. The CJEU reasoned that direct effect meant little 
if national norms could later set aside integrated European law. 
Therefore, the need for a rule that ensured the primacy of European 
law over national law was established, and it was for this purpose 
that the concept of autonomy was developed.  

While placing the fundamental rights recognised by the 
Charter at the heart of the EU legal structure, the CJEU emphasised 
in Opinion 2/13 that the autonomy enjoyed by EU law in relation to 
the laws of the Member States and in relation to international law 
requires the interpretation of fundamental rights to be guaranteed 
within the framework of the structure and objectives of the EU. One 
point of contention here is the principle of mutual trust between EU 
Member States, which could affect the autonomy of EU law if it 

                                                        
28 Costa (n 9). 
29 Case 26/62 Algemene Transport- en Expeditie Onderneming van Gend en Loos v 
Nederlandse Administratie der Belastingen [1963] ECR 1. 
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were to be interpreted in a manner that is inconsistent with this 
autonomous legal system. The principle of mutual trust allows each 
Member State, save in ‘exceptional circumstances’, to assume that all 
other Member States are in compliance with EU law, especially 
regarding EU fundamental rights. Although such a presumption can 
be rebutted on grounds of public policy or in certain breaches of 
fundamental rights, it is potentially problematic, particularly with 
regard to the area of freedom, security and justice. The CJEU has 
acknowledged the necessity of allowing exceptions to mutual trust 
between EU Member States when, for example, the (absolute) 
protection from refoulement under Article 4 of the Charter is at 
stake. The Court set a high threshold to ‘rebut trust’ by establishing 
the criterion of ‘systemic deficiencies’, even though in the recent 
joined cases of Pál Aranyosi and Robert Căldăraru v 
Generalstaatsanwaltschaft Bremen a more flexible approach 
emerged.30 The principle of mutual trust is just one facet of the issue 
of autonomy which illuminates just how complex the issue is, 
making it extremely difficult to draft an accession agreement that 
fully respects the Protocol 8 prerequisites. 

JN: The issue of sovereignty is one that has been raised in both the 
Brexit campaign and arguments for the UK to distance itself from the 
ECHR (through the repeal of the Human Rights Act 1998 and the 
introduction of a ‘British Bill of Rights’); how do these concerns over 
sovereignty connect with or compare to the EU’s concern over 
autonomy?  

SM-F: The issue of sovereignty used in the Brexit campaign relates to 
competence and to the transfer of powers from the UK, as a Member 
State, to the EU. However, arguments referring to sovereignty have 
been based on false assumptions that entire areas of law are now 
dealt with by the EU alone in its exclusive capacity as legislator. The 
reality is different as the EU only has exclusive competence in limited 
areas such as the customs union, the monetary policy and the 
common commercial policy. The rest is either within the competence 
of the Member State or is shared between the Member States and the 
EU. 

                                                        
30 Joined Cases C-404/15 and C-659/15, Pál Aranyosi and Robert Căldăraru v 
Generalstaatsanwaltschaft Bremen [2016] OJ C 59. 
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In contrast, EU autonomy means that the EU legal order is 
different from the national or the international legal system, with its 
own structure, principles and values that if not respected will 
undermine the whole internal market project. 

JN: What impact do you think that Brexit could have on the project 
of harmonising European human rights protections?  

SM-F: If/when the UK leaves the EU, the whole EU project will be 
slowed down and a chain reaction might occur with other states 
leaving. This will occur in the short term. In the long term, I feel that 
the remaining countries of the EU could proceed towards a more 
integrated Europe, achieving a stronger Union and, subsequently, a 
more robust standard of human rights protections.  

JN: Ultimately, do you think that the accession of the EU to the 
ECHR will simplify or further complicate the provision of human 
rights protections to citizens? Will it have a significant effect on 
human rights protections, or is the accession mostly a bureaucratic 
exercise?  

SM-F: I guess it will be good. Not easy, but a sign of an increased 
understanding that protection of human rights is the route we should 
follow. At the end of the day, EU accession to the ECHR will be 
mainly advantageous to Member States, as citizens under the current 
system can bring a claim involving an EU regulation implemented at 
the national level to the ECHR and the State might be condemned 
even if it had no discretion in its implementation. 

JN: How is the relationship between the two European courts, the 
CJEU and the ECtHR, after Opinion 2/13? Do you think that 
accession will still happen? 

SM-F: Following further empirical work done with CJEU judges my 
colleagues and I believe the relationship is good and has been 
strengthened by an exchange of personnel/judges between the two 
courts which occurred recently. For example, the new Irish judge in 
the Strasbourg Court, Siofra O’Leary, was previously working as a 
referedaire with Judge O’Keeffe at the CJEU. She masters EU law 
very well and it is extremely positive to have someone at the ECHR 
with a strong experience of EU law. At the same time, Dean 
Spielman , the former president of the ECtHR, is now an additional 
judge at the General Court of the CJEU.  
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I believe that accession is still possible, but it will require a 
considerable amount of time and effort before it becomes reality. 
Amendments to the DAA are inevitable if accession is to progress 
and be achieved, and this brings challenges related to reopening the 
DAA to negotiation. 

JN: The accession can be seen as a logical step towards harmonising 
human rights protections across Europe. What might be the next 
step towards this goal? What might the achievement of complete 
harmonisation look like and is such a thing possible? 

SM-F: In an ideal world I would suggest a unique system of human 
rights protection which could bring together the EU and the CoE, as 
in my view a historical error happened at the time of the inception of 
both entities. It was not foreseen how the two entities would evolve 
and that economic integration could not occur separately from 
human rights provisions. And so it would be beneficial to construct a 
unified human rights framework for Europe that was not 
constrained by the political and bureaucratic legacies of either 
organisation. More realistically, though, it is very difficult to predict 
how the harmonisation project will progress, especially in the current 
political climate. Two parallel processes are operating at all levels in 
Europe. The first is characterised by disintegration forces affecting 
both the European architecture and the concept of the nation-state. 
The second, which is less visible, is characterised by an emerging will 
of integration, inclusion and social justice. This originates at the 
grassroots level and could have important transformative effects on 
human rights protections across Europe. 
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 Legal Right and Personhood  
in Hegel’s Phenomenology of Spirit 

PAUL BAUMGARDNER* 

GWF Hegel’s masterwork, Phenomenology of Spirit, is not 
commonly read as a significant work of legal theory. Instead, 
the work is generally studied for its distinctive epistemology 
and the manner in which it links Hegel’s philosophy of 
history to various epochal ways of life. However, under 
further investigation, Hegel’s historical insights allow for a 
remarkable legal critique. A close reading of the passages on 
ancient Greek and Roman laws and political norms 
demonstrates the ways in which Hegel problematises issues 
of legal right and personhood. 

This is a law review article about Georg Wilhelm Friedrich Hegel—a 
German idealist philosopher who lived and taught during the late 
eighteenth and early nineteenth centuries—and his greatest work. 
Some may wonder what significance an old, dead, white German 
idealist philosopher—and a relatively abstruse old, dead, white 
German idealist philosopher at that—has to contemporary legal 
thought. That is completely understandable, especially since readers 
have to flip through hundreds of pages of Hegel’s magnum opus, 
Phenomenology of Spirit, before arriving at explicit references to the 
law, legal institutions or legal subjects. However, and as will be set 
out in this article, Hegel offers valuable insights about the law and 
the role that legal personhood and human rights play in civilisational 
development.  

Hegel’s most incisive legal theoretical work in Phenomenology, 
and the work that I intend to analyse in this article, can be found in 
the passages on ancient Greek and Roman ways of life. In particular, 
I hope to highlight Hegel’s critical opinions about the nature of legal 
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status in ancient Rome—the ‘soulless community’.1 If the Roman 
view of legal personhood is deficient, how so? Why is it that Hegel, 
when writing about the Roman regime, declares that it is ‘ruin and 
devastation which prevail in the world of legal right’?2  

By the conclusion of my clarificatory expedition, I will have 
argued that Hegel is not resigned to legal persons or individuated 
rights, as a superficial reading of Phenomenology may lead one to 
believe. Instead, Hegel’s critiques of both Greek and Roman life 
encourage movement towards a modern political community that 
recognises human rights, through a historically honed, deliberative 
process of cooperation and signification. The advance of Spirit 
through modernity, Hegel hints, also signals the positive 
transformation of rights over successive generations and modi 
vivendi. 

I. The Greek Way of Life 

Much of Hegel’s explicit treatment of law in Phenomenology 
originates from his study of the Romans. However, before jumping 
into the ancient Roman way of life, it is important to rewind to the 
ancient Greek way of life. This is essential for several reasons. Hegel 
tells us that the process of re-signification—or reinterpreting the 
meanings and presuppositions of words and concepts over time—is 
how meaning evolves. Concepts cannot be understood until they are 
put into social and historical perspective and, in so doing, given and 
re-given content.3 Only through a social, historical and contextual 
account can we gain deeper insight. This is undoubtedly the case for 
legal concepts and legal institutions. For Hegel, the development of 
Western law falls under a much larger historical narrative, one in 
which ‘agents seek to affirm for themselves that the structures of 

                                                        
1 GWF Hegel, Phenomenology of Spirit (AV Miller tr, Oxford University Press 
1977) 290. 

2 ibid 294. 
3 ibid 12-13. 
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their own thought and practice really match up with the way things 
are, or have to be’.4  

Hegel’s theory of dialectical development tracks the conceptual 
and historical advancement of Spirit. In Phenomenology of Spirit, we 
encounter different stages, or shapes, of Spirit that evolve over time. 
This historical transformation of Spirit is demonstrated in the 
‘widespread upheaval in various forms of culture’.5 This point is key; 
all formations of Spirit are actually abstracted forms of life. 6 
Throughout Phenomenology, Hegel explains the strengths and 
weaknesses of prior forms of life and formations of Spirit, and he 
also tells us how each formation responds and displaces previous 
formations by supplying new standards. When one formation of 
Spirit, qua way of life, reaches a place where the people participating 
in it grow dissatisfied, new ways of life are generated in order to 
quell the sociopolitical and epistemological discontent. For Hegel, we 
cannot understand the Roman way of life without first 
understanding its function as a conceptual and historical response to 
the antecedent Greek way of life. 

The ancient Greek way of life, Hegel tells us, was committed 
to the principle of social unity. Within Greek antiquity, individual 
Greeks had ‘their life only in the whole’, for ‘what one ultimately is 
to do is given to one by one’s own social and cultural order, and that 
social order itself has a kind of self-certifying nature to it such that it 
appears immediately intelligible to its participants. One’s social roles 
set one’s ends before one.’ 7  The ancient polis pulled Greek 
individuals out of their ‘merely natural existence’ and gave them 
social and moral parts to play within the larger political order.8 
Hegel believes that there was no true sense of individuality within 
this way of life, for the Greeks all completely submitted to, and 
personally identified with, their given social roles. 9  The sole 

                                                        
4 Terry Pinkard, Hegel’s Phenomenology: The Sociality of Reason (Cambridge 
University Press 1996) 20. 

5 Hegel (n 1) 7. 
6 ibid 212, 264. 
7 ibid 272; Pinkard (n 4) 136. 
8 Hegel (n 1) 273. 
9 Pinkard (n 4) 138. 



Birkbeck Law Review Volume 4(1) 

 18 

individuality was that of the polis itself: ‘For the community is a 
nation, is itself an individuality, and essentially is only such for itself 
by other individualities being for it, by excluding them from itself 
and knowing itself to be independent of them.’10  

Turning to Greek law, Hegel explains how the government 
was the instantiation of human law, not divine law, for the Greeks. 
It was the responsibility of the Greek government to wield law so as 
to impose a coherent, unifying, set of political norms on all members 
of the polis. Greek laws reinforced the ‘mores’ and ‘ethics’ of the 
polis.11 ‘The goals of human law’ were tied to the government’s 
ethical responsibility ‘to take the person out of his raw, natural state 
and socialise him, teach him virtue, and provide him with the 
intellectual and social means to lead a communal life’.12 Hegel clearly 
understands legal rights in ancient Greece as being linked to a 
member’s relation to his community.13 Rights were not seen as 
individualised. Legal rights were not recognised as the possession of 
the individual, detached from larger social or political duties. Nor 
were legal rights protected because of their naturalness or their 
embodiment of personal dignity. Instead, legal rights constituted yet 
another powerful tie between members of the community and the 
community itself. Greeks held ‘an identical set of interests and 
liberties’ and the laws represented an ever-present intervention ‘in 
the lives of its members to exhort them to the public service that is 
necessary to hold Greek life together’.14 It was understood in this 
formation of Spirit that both the individual and the community were 
served best by subjecting the individual to the community and 
constructing all manners of legal and political meaning around the 
community. Any individuated sense of political rights, duties, or 
identities was seen as effectively weakening the community, that 
fragile whole that ‘can only maintain itself by suppressing this spirit 
of individualism’.15  

                                                        
10 Hegel (n 1) 288. 
11 Pinkard (n 4) 138. 
12 ibid 141. 
13 Hegel (n 1) 271. 
14 Pinkard (n 4) 113, 146. 
15 Hegel (n 1) 288. 
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II. The Roman Way of Life 

Hegel tells us that, for a variety of reasons, the Greek way of life 
broke down. With the decline of Hellenism came the loss of 
immediately given social identities and the birth of political and legal 
atomism. Hegel correlates this next formation of Spirit with the 
ancient Roman way of life. For the inhabitants of this newly regnant 
way of life, ‘[t]he substance emerges as a formal universality in them, 
no longer dwelling in them as a living Spirit; on the contrary, the 
simple compactness of their individuality has been shattered into a 
multitude of separate atoms.’16 As Hegel analyses this formation of 
Spirit, he is sharply critical of the Romans, and he is so in a way that 
far exceeds the bite of his analysis towards the Greeks. For example, 
Hegel writes:  

The universal unity into which the living immediate unity 
of individuality and substance withdraws is the soulless 
community which has ceased to be the substance—itself 
unconscious—of individuals, and in which they now have 
the value of selves and substances, possessing a separate 
being-for-self. The universal being thus split up into a 
mere multiplicity of individuals, this lifeless Spirit is an 
equality, in which all count the same, i.e. as persons.17  

What is the basis for Hegel’s grim depiction of this way of life? What 
is it about the Roman society that makes it soulless? What does 
Hegel’s language of selves, individuals, persons and equality have to 
do with Roman politics and law? I hope to navigate through some of 
these sticky concerns and, in the process, arrive at the core of Hegel’s 
analysis of the Roman regime of law. 

A good place to start may be the creation of persons as a legal 
category in Roman life. Legal persons were understood as ‘bearers of 
legal rights…in which the individual’s communal self-identity is fully 
exhausted by this legal status’.18 In Roman society, not all humans 
fell under this legal category. For instance, slaves and those without 
property did not possess the same set of rights or protections as legal 

                                                        
16 ibid 289. 
17 ibid 290. 
18 Pinkard (n 4) 147. 
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persons. But what was the motivation behind this regime of law, this 
society-defining category?  

I understand Hegel as believing that there were several causes 
behind the institution of legal personhood. The accountable 
enforcement of legal duties, the promise of large-scale social 
submission, the protection against conflicting social roles, and the 
ease of administrative process all appear to motivate the creation of 
this legal category.19 As the Roman Empire expanded, the category 
of legal personhood was able to assimilate the broadening imperial 
population and also ease governance. The geographical reach of the 
ballooning empire required leaders to deal with questions of 
pluralism. How could such a large swath of land be domesticated, 
united, and made to flourish together? The Romans required a 
substitute for the normative cohesion and ‘necessarily defining ends’ 
of the Greek way of life.20 Legal personhood became one of their 
solutions.  

With legal personhood came a sort of moral and political 
license, a freedom to act in accordance with one’s own values and 
commitments, so long as those actions did not collide with the law. 
Legal personhood also supplied a sense of formal equality before the 
law, as equal citizens of Rome. Although social distinctions persisted, 
property-owning free men did stand equally before the courts of 
Rome. Formal equality thus became an essential tool for the Roman 
government and its subjects to coexist harmoniously. 

According to Hegel, beyond this equal political and legal 
standing, very little connected a citizen to his fellow Roman or to his 
society. The equal legal status granted by the category of legal 
personhood carried with it an empty, formal atomism. Unlike the 
earlier Greek way of life, there was no sense of identification with 
one’s community, or with any particular legal meaning or legal 
purpose. Instead, a Roman was an ‘empty social self’, for no deep 
meaning attached to this identifier, citizen.21 Behind the political and 
legal equality lay a sort of lifelessness, for ‘the right of a person is not 
tied to a richer or more powerful existence of the individual as such, 
                                                        
19 Hegel (n 1) 293. 
20 Pinkard (n 4) 148. 
21 ibid 147. 
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nor again to a universal living Spirit, but rather to the pure One of 
its abstract actuality.’ 22  The license, the freedom, the social 
unrestrainedness that surfaced after the Greek way of life was 
normatively anarchic and organisationally confused. At best, the 
Romans’ regime of law furnished an abstract, jargonistic link 
between all Romans. In the eyes of the law, there was a tie that 
bound. But, as Hegelian scholar Terry Pinkard has noted, Romans 
had ‘no deeper sense of community than the very abstract sense of 
belonging to this community by virtue of legally prescribed 
rules…the individual of the Roman form of life could understand his 
identification with the community, only in the most abstract sort of 
way.’23  

Legal personhood went hand in hand with political stoicism in 
ancient Rome. Because no set of mores or ethics unified the Roman 
world, each independent individual was charged with charting his 
own course. According to Hegel, this led to a political situation 
wherein ‘the individual…withdraws into the certainty of his own 
self’.24 This individual-oriented, self-authenticating, stoical outlook 
became a defining feature of the Roman way of life. Hegel writes, 
‘What was for Stoicism only the abstraction of an intrinsic reality is 
now an actual world. Stoicism is nothing else but the consciousness 
which reduces to its abstract form the principle of legal status, an 
independence that lacks the life of Spirit.’25  

III. Deficiencies 

As we have already begun to detect, Hegel believes that there are 
several glaring problems with the ancient Roman way of life and the 
nature of legal status in Rome. Many of these problems ended up 
giving rise to new ways of life, ways of life that promise to remedy 
the cultural and institutional flaws of the Romans. 

                                                        
22 Hegel (n 1) 290-91. 
23 Pinkard (n 4) 147. 
24 Hegel (n 1) 290. 
25 ibid 291. 
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In Roman life, there was a persistent problem with giving 
content to actions. Hegel tells us that the solution is an external 
source for norms. We need the community to give content to our 
standards.26 Law may have been doing too much work in ancient 
Rome. Romans used the categories of legal personhood and 
citizenship to function as the connective tissue of society, but this 
stretched the terms of belonging too far. In a society with the 
geographic size and membership diversity of the Roman Empire, no 
real connection existed between citizens. 

This problem speaks to one of the central intellectual projects 
of Hegel’s Phenomenology. While looking both at the West’s past 
and present, Hegel wonders how, if all the old, traditional 
authorities are crumbling, we are going to retain our sense of 
community. A robust human identity and agency cannot be 
characterised independent of its surroundings. The Romans’ legal 
infrastructure did not account for this social and historical truth, and 
instead supplied a personalised freedom ‘that follows from simply 
being an “individual” cut free from any social background or any 
determinate set of ends, who is absolutely free to do what he 
pleases’.27 Unfortunately, this free Roman person had before him a 
‘life without direction’.28  

The legal formalism undergirding the Roman way of life 
provided little content to the Empire’s standards for understanding 
authoritative reasons and beliefs. The stoical Roman standards were 
indeterminate, Hegel argues, and this was a cardinal flaw of this 
formation of Spirit. Individuals cannot, as Roman law expected, 
independently provide substance and content to the Empire’s norms. 
Political norms and institutions can have content, but the substance 
needs to be supplied by something other than self-legislation. The 
personally independent way of life will, on its own, becomes riddled 
with normative anarchy, ‘confusion’ and a ‘sheer empty unity of the 
person’.29 This is precisely what happened to the Roman way of life. 

                                                        
26 ibid 261. 
27 Pinkard (n 4) 96. 
28 ibid. 
29 Hegel (n 1) 291. 
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The fact of social embeddedness also needs to be 
acknowledged, by which I mean that only social and historical 
formations are capable of providing lasting and meaningful content 
to political norms. The exalted independence of the Roman legal 
person needs to be replaced with practices of interdependence and 
mutually recognitive relations, and human political and legal 
institutions need to reflect this commitment. The liberation, equality 
and freedom of the Roman legal order were false formalities, for 
Hegel. True freedom requires sociality—‘the glare of publicity and 
participation’—and a process of becoming joined to one’s peers.30  

One last deficiency that Hegel pinpoints in the Roman way of 
life is the sense of alienation bred through Roman legal status. This 
alienation is demonstrated in multiple ways. Firstly, Hegel is 
concerned with the weakness of positive liberty and the frequency of 
public withdrawal in the Roman world. ‘The Roman legal person 
finds that the only form of self-mastery available to him is the stoic 
retreat into oneself.’31 Hegel’s cutting charge against Rome as a 
‘soulless community’ is legitimated by the community’s lack of both 
robust individualism and collectivism. Trumpeting that ‘we are both 
citizens of this state’ is a poor form of mutual recognition or 
collective identity, for there are no deeper connections to a preferred 
way of life or character-giving mores. Instead, normative indifference 
reigns through this regime of individual right. It is not hard to see 
how, coming off the heels of the Greek way of life, Roman life was 
both individually and communally alienating. The Roman 
‘consciousness of right’ was a flimsy construct, imperilled by ‘the loss 
of its reality and its complete inessentiality; and to describe an 
individual as a “person” is an expression of contempt’.32 

IV. Beyond Greece and Rome 

After analysing Spirit’s pendulum swing from totalising 
communitarianism to radical atomism, Hegel ends up…where? 
Because Phenomenology fluctuates between the historical and the 
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theoretical, the descriptive and the prescriptive, Hegel’s final views 
towards the law can easily be misinterpreted. It is important to keep 
in mind how much of Phenomenology was intended as a sort of 
critical intervention into the world that Hegel saw developing 
around him. The philosopher held out the promise of political and 
civic renewal in modernity. As such, neither the Greek nor the 
Roman formations of Spirit deserve complete dismissal, and law per 
se is not the problem.  

Hegel believed that reforms were needed in order to safeguard 
individuals but also hold political communities together. This means 
that our legal systems must borrow from the Greeks and Romans, 
but must also move beyond their ways of life. The Greek way of life 
only produced community rights for community members, and the 
reactive Roman way of life generated contingent individual rights as 
tools for governing and containing the community. A critical 
evaluation of these two formations of Spirit leads us to Hegel’s ideal, 
that community and individual rights are secured for humans qua 
individual selves and for humans qua determinative agents in 
community creation. This legal paragon lies somewhere between 
Greece and Rome, melding the community cohesion of Greek life 
with the legal and political protections of Roman life.  

Hegel did not identify law or legal rights as the stumbling 
blocks of Greek and Roman life. Although Hegel was critical of the 
particular historical instantiations of law and legal persons that 
arose in places like ancient Rome, it is clear that ‘legal rights and 
other institutions remain important weapons in our struggle for 
recognition—bargaining chips in the negotiation for identity’.33 The 
passages on ancient Greece and Rome in Phenomenology highlight 
the symbiotic interplay between history, rights and selves in Hegel’s 
philosophy of history. For Hegel, the historical development of 
rights plays a key role in the construction of selves and, in turn, 
selves identify and construct rights over the course of history. 

Although rights are central to Hegel’s developmental aims for 
modern life, he did not have in mind a form of negative liberty, 
marked by the absence of constraint or limits on itself. Hegel 

                                                        
33 Costas Douzinas and Adam Gearey, Critical Jurisprudence: The Political 
Philosophy of Justice (Hart Publishing 2005) 181. 
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believed that humans require a form of liberty integrated into 
political life, which is subject to rational revision by citizens, thus 
allowing the community to set, recognise and give content to its 
political norms and institutions. The actions of citizens become 
constrained by these norms, which include norms concerning legal 
rights. The norms acquire a determinate content due to their 
continued application, revision and entrenchment over time.  

For the twenty-first century reader of Hegel, it is difficult to 
ignore the complex implications that Phenomenology has for 
contemporary human rights discourse. Although necessarily 
anachronistic—for no clear conception of human rights can be 
excavated either from the Greek or the Roman formations of 
Spirit—I tend to think that this line of legal inquiry is worthwhile. 
Hegel’s critical evaluation of Greece and Rome should be understood 
as both describing and advocating a civilisational move towards a 
modern political community that recognises human rights.34  

Recall that Hegel, in reaction to anti-historicist philosophers 
such as Immanuel Kant, wanted to uncover the historical conditions 
that allow for the possibility of determinate norms. Hegel claimed 
that an understanding of the political norms and institutions of a 
community, including the source and content of those norms and 
institutions, requires an acknowledgement of the fact of social 
embeddedness. Human identity, agency, and laws cannot be 
recognised independent of their grounding social and historical 
surroundings. Nowhere is this fact more salient than in Hegel’s 
understanding of rights in Phenomenology of Spirit. According to 
Douzinas and Gearey, ‘From a Hegelian perspective,…the imperative 
of rights is to be a person and to respect others as persons. The 
interpersonal relation of right recognises self and other for what 
unites them with all others, their abstract humanity. It is a 
recognition of what is universal in every particular.’35  

What we are left with, following passages on the ancient 
Greeks and Romans in Phenomenology, is not a nostalgic desire for 

                                                        
34 Costas Douzinas and Adam Gearey compellingly argue in Critical Jurisprudence 
that Hegelian ‘[r]espect for the rights of others’ comes to entail ‘the recognition of 
their abstract humanity’. Ibid 183. 

35 ibid 184. 
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the unmoored and arbitrary legal rights of the Romans, but legal 
rights, including human rights, as coming through a historically 
honed, deliberative process of cooperation and signification. This 
involves a community exercise of informed discretion and continuing 
reapplication of concepts to new cases, thus furnishing determinate 
content to political norms over time. Hegel envisioned a political 
community in which political norms could be talked about, criticised 
and revised. This historical process, which effectively melds 
community and individual rights during a long-term project of self 
and community creation, is what Hegel was most interested in 
reaching. 

V. Conclusion 

By the conclusion of Phenomenology of Spirit, it is evident that 
G W F Hegel believes that modern societies ought to strain for a 
union of the communal aspects of Greek life with the more 
individualistic aspects of Roman life. This ending requires ‘a 
structure of mutual recognition that allows the members of the 
community to achieve a reconciliation both with each other and with 
themselves as individuals’. 36  But it is a challenge to make this 
conclusion intelligible without first grappling with earlier passages 
on the Greek and Roman formations of Spirit. In these lines, we 
discover the most valuable legal theoretical work of Phenomenology. 
By untangling the contradictions, tensions and defects that Hegel 
spots in these ancient legal regimes, the modern reader avails 
themself of a remarkable legal critique. Hegel problematises issues of 
legal right and personhood, before gesturing to a modern political 
community that recognises rights through a dialectical process of 
individual and communal development. 

In closing, it is worth pondering how many of Hegel’s 
concerns might be levelled against modern legal orders. Reading 
Phenomenology of Spirit more than two hundred years after it was 
first published, I find it appealing to consider the parallels between 
Hegel’s critical analysis of ancient Greece and Rome and possible 
Hegelian criticisms of our current world. Do our political and legal 
                                                        
36 Pinkard (n 4) 224. 
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institutions map onto Hegel’s ideal, or do they better match his 
critiques of the ancients? Although there are numerous historical and 
conceptual differences between the ancient and modern worlds, 
many similarities do exist between the empty legal personhood 
associated with the Roman way of life and the legal personhood 
found in various modern legal systems. But maybe this should not be 
surprising, seeing as the Roman way of life ‘created the possibility of 
the modern world’.37 Reluctantly, I must leave these important tasks 
of tracking, unpacking and resolving Hegelian parallels for another 
day. Dialectic requires time and patience, both from entire societies 
and individual scholars. 

 

                                                        
37 ibid 150. 
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Securitising the Desert: 
An Analysis of Counterterrorism 
Operations Impacts in New Theatres, 
Gaps, Shortcomings and 
Recommendations for Change 

ANELIESE BERNARD* 

Growing extremism and insecurity in the Sahel has shifted 
global security interests towards the region, where 
international efforts to mitigate the propensity for weak 
states to collapse are the core focus for intervention.1 This 
new class of interventionism, defined here as soft 
counterterrorism, where gaps in governance in hostile 
territories are often seen to serve as terrorist havens, is 
quickly shaping the agendas of foreign interventions in the 
region and elsewhere. Through mixed-methodological 
research, this paper conducts a cross-sectorial analysis of 
how counterterrorism and security sector reforms in the 
Sahel have failed to sustainably strengthen Sahelian states by 
centralising government resources, instead of efficiently 
allocating them to needs-based communities, in order to 
bolster these vulnerable groups against poverty and 
extremism. Simultaneously, many of these reforms, through 
attempts at strengthening borders and local militaries, have 
ostensibly created more vulnerability for marginalised 
populations, whose livelihoods are linked to the ability to 
freely move across the region without legal and political 
restraint. 

                                                
*	Aneliese Bernard is a masters graduate of Tufts University’s Fletcher School of 

Law and Diplomacy, where she studied public international law, focusing on 
instruments of criminal and humanitarian law and its impacts on irregular 
migration in and from Sub-Saharan Africa.  

1 Andrea Walther-Puri, ‘Security Sector Assistance in Africa, but Where is the 
Reform?’ in Jessica Piomba (ed), The U.S. Military in Africa: Enhancing Security and 
Development? (First Forum Press 2015). 
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Introduction 

From the perspective of counterterrorism and security sector reform 
analysts, the bulk of missions in the Sahel have taken on two real 
agendas: the first was to develop a nuanced version of 
counterterrorism programming that overlaps with postcolonial 
security sector reforms in the region, which are often modelled on 
programmes conducted in the Middle East-North Africa region. The 
second was to overlay this with humanitarian aid, but not 
necessarily sufficient development programming to create lasting 
resilience in marginalised communities. However what has become 
apparent in this region is that replicating programmes has not 
sufficiently alleviated suffering, nor countered the prevalence of 
violent extremism; the critical gap in programming lies in the 
inherent limitation of these operations to fully acknowledge and 
understand the anthropological, sociological and historical 
underpinnings that lead certain people to resort to violent 
extremisms while others do not. Therefore a comprehensive analysis 
of this should include an examination of the intrinsic Sahelian 
practices of migration for livelihood opportunities and access to 
goods and resources. 

Migration is not a new phenomenon, neither within nor from 
Africa. Three decades ago it was estimated that of the 383 million 
people living in Africa, nearly 35 million—or almost 10% of the 
population—were migratory (permanently or temporarily). 
Furthermore, pastoral and mercantile nomadism have long been 
observed to be the more secure means of obtaining a livelihood in 
Africa.2 This paper examines the socio-dynamics of marginalised 
communities in the Sahel in the context of the prevalence of 
traditionally non-sedentary communities, movements of vulnerable 
communities across Sub-Saharan Africa, and the increasing 
securitisation of migration and ungoverned spaces globally. In this 
post-9/11 era, the programming of development assistance to 
eradicate poverty and inequality cannot occur without a modicum of 
security, so strategies that fall under soft counterterrorism may also 
be viewed as strategic developmental defence, or a securitisation of 

                                                
2 Sergio Ricca, International Migration in Africa: Legal and Administrative Aspects 
(International Labor Office, Geneva 1989) Chapter 1. 
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aid, in this context. Furthermore, the very nature of migration and 
the presence of irregular migrants in a state may be perceived as 
suggestive of state weakness and fragility due to the erosion of state 
borders, as in Libya, Niger, Algeria and Mali in particular. Thus, in 
practice, US-led aid programmes that focus on these ungoverned 
spaces and their shadow communities are often shelved under 
‘security sector reforms’ (SSR).3 This paper focuses on the migration 
issue and juxtaposes it against perceptions of state legitimacy in 
order to understand the securitisation of the border zones. 

Furthermore, development must be seen in the Sahel as an 
important element for reforming institutional security frameworks to 
combat terrorism and insurgencies in individual states as well. This 
is critical in this region since states are incredibly fragile and easily 
susceptible to threats by local insurgencies, political instability and 
environmental shifts.4 Africa’s primary security challenges can be 
largely attributed to the fact that very few states actually boast any 
measure of good governance, and that, furthermore, socioeconomic 
inequality is pervasive throughout the continent.5 What is unique 
about the Sahel, when compared with other unstable regions, is that 
non-state armed groups (NSAGs) that are affiliated with foreign 
terrorist organisations like Al-Qaeda and the Islamic State, are still 
in their nascent stages of leveraging their international networks; 
therefore the human security issues that are often root causes of 
violent extremism can still be minimised through resilient 
development programming. The situation in the region is constantly 
evolving, which makes it more difficult for simple counterterrorism 
operations to properly target terrorist groups and syndicates, and 

                                                
3 Susy Ndaruhutse et al., State-Building, Peace-Building and Service Delivery in Fragile 
and Conflict-Affected States: Literature Review (GSDRC 2011) 
<http://www.gsdrc.org/docs/open/SD34.pdf> accessed 29 February 2016. 

4 For the purposes of this research, the main countries of the Sahel and North Africa 
traversed by migrants are: Senegal, Algeria, Burkina Faso, Chad, Libya, Mali, 
Mauritania, Morocco, Niger, Nigeria and Tunisia. This list can be compared with 
that of UNOCHA’s ‘Sahel Humanitarian Response Plan 2014-2016’, which 
includes the following in their coverage of the Sahel region: Burkina Faso, northern 
Cameroon, Chad, Mali, Mauritania, Niger, northern Nigeria, Senegal and The 
Gambia. <http://www.unocha.org/cap/appeals/sahel-humanitarian-response-plan-
2014-2016> accessed 19 February 2016. 

5 Walter-Puri (n 1) Chapter 1. 



Birkbeck Law Review Volume 4(1) 

32 

similarly makes it easier for these groups to organise and recruit.6 
For example, Boko Haram has been successfully recruiting from 
impoverished communities in the Diffa region in southeast Niger, 
where a community of paid mercenaries has existed for generations, 
willing to join the militia in return for stipends upwards of 
US$3,000.7 As these groups further organise themselves they will 
become more complex and difficult to eradicate through basic 
counterterrorism measures.  

US-led counterterrorism operations in the Sahel have, to date, 
manifested as border control initiatives and military support, with 
very little, if any, countering violent extremism (CVE) support in at-
risk communities. Yet an overlooked element to this type of 
programming is that the institutional hardening of borders affects 
the flow of cross-border criminal networks, transient communities 
and forced migrants alike. State efforts to clamp down on smuggling 
mean that this longstanding activity has changed, as smugglers have 
become increasingly surreptitious and violent in their encounters 
with security forces. 8  And while these security programmes are 
scaled up, many argue that the region lacks migrant and refugee 
protection mechanisms and practices other than the enforcement of 
Refugee Status Determination schemes put in place by the United 
Nations High Commission on Refugees (UNHCR);9 as vulnerable 
and economic migrants flee conflict, environmental devastation and 
institutional failures of the state, they lose protection under the 1951 
Convention on Refugees at a certain point, limiting the ability of 
humanitarian organisations to provide them with assistance and 

                                                
6 ‘Mali: Group merges with Al-Qaeda’ New York Times (4 December 2015) 
<http://www.nytimes.com/2015/12/05/world/africa/mali-group-merges-with-al-
qaeda.html> accessed 23 March 2016. 

7 Interview with Program Manager, Office of Assistance for Africa, Bureau for 
Populations, Refugees and Migration, US Department of State (Washington, DC 30 
December 2015); Scott Menner, ‘Boko Haram’s Regional Cross Border Activities’ 
(Combatting Terrorism Center at West Point 2014) 
<https://www.ctc.usma.edu/posts/boko-harams-regional-cross-border-activities> 
accessed 30 December 2015. 

8 Querine Hanlon and Matthew M Herbert, Border Security Challenges in the Grand 
Maghreb (US Institute for Peace, Washington, DC 2015).  

9 Jeff Crisp, ‘Forced Displacement in Africa: Dimensions, Difficulties, and Policy 
Directions’ (2010) 29(3) Refugee Survey Quarterly 1. 
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rendering them illegal immigrants in the states that they pass 
through.10 As Sharon Pickering has noted: ‘Refugees are not just a 
problem, but a policing problem. Terrorism is not a problem, but a 
counter-terrorism-policing problem. Increasingly the securitisation of 
borders explicitly and implicitly conflates these two ‘policing’ 
problems.’11 And in a region like the Sahel, where borders are seen as 
arbitrary demarcations on the ground and the informal economy is 
prolific, securitisation of these borders increasingly stigmatises any 
form of illicit activity as terrorism and/or activities that financially 
support terrorism.12 

Therein, both regular and irregular migration is now 
increasingly viewed through this anti-terrorism security lens and 
restrictive security measures promote the view of migrants, refugees 
and at risk marginalised communities, as potential threats to the 
national security of a state, rather than as indigent recipients of 
protection.13 Trans-regional organised crime and the smuggling of 
illicit goods (which includes South American cocaine en route to 
Europe and Nigerian methamphetamine across the Sahel 14 ) is 
beginning to foster the perception that migrants are involved in 
criminal activities as well.15 The resulting security frameworks and 
border controls, which fall within counterterrorism programming, 

                                                
10 Interview with Program Analyst in Office of Population and International 
Migration, Bureau for Population, Refugees and Migration, US Department of 
State (Washington, DC 6 January 2016). 

11 Sharon Pickering, ‘Border Terror: Policing, Forced Migration and Terrorism’ 
(2004) 16(3) Global Change, Peace and Security 211, 211. 

12 United Nations Office on Drugs and Crime, ‘Transnational Organized Crime in 
West Africa: A Threat Assessment’ (UNODC 2013) 
<http://www.unodc.org/documents/data-and-
analysis/tocta/West_Africa_TOCTA_2013_EN.pdf> accessed 20 April 2015. 

13 Nizar Messari and Johannes van der Klaauw, ‘Counter-Terrorism Measures and 
Refugee Protection in North Africa’ (2010) 29(4) Refugee Survey Quarterly 83. 

14 Interview with Director, Terrorism Prevention Branch, UN Office on Drugs and 
Crime (Senegal 2 July 2015). 

15 Wolfram Lacher, ‘Organized Crime and Conflict in the Sahel-Sahara Region’ 
(Carnegie Endowment for International Peace, New York 2012) 
<http://carnegieendowment.org/2012/09/13/organized-crime-and-conflict-in-sahel-
sahara-region#> accessed 29 February 2016.  
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therefore inescapably create more liability for a group of people who 
are already incredibly vulnerable.16  

Counterterrorism operations in the Sahel have so far 
demonstrated little success in mitigating the human security 
problems that lead to systemic marginalisation and resource 
insecurity, which are root causes of violent extremism. 17 
Conclusively, irregular migrants create instability for states, 
especially weak ones, so states in the Sahel (with pressure from 
Europe and the US) are enforcing these security measures to stop 
migrants, including criminals, from crossing borders.18 

This paper looks at the phenomenon of migration in the Sahel 
as collocated with security concerns in the region, and drawing on 
an analysis of how security sector reform through counterterrorism 
programming impacts this human experience (in this context, 
migration includes both forced and economic migrants). It then 
provides an analysis of these security programmes and proposes a set 
of recommendations for how programming can be modified to 
incorporate the needs of migrants as well as the state, based on 
research into stakeholder expertise on the subject. Interviews were 
conducted with a range of key informant individuals, including 
community leaders, experts and staff working on humanitarian 
issues in NGOs; the International Committee of the Red Cross; the 
United Nations and other international organisations; individuals 
working for the governments of the United States, France, Spain and 
the European Union; and academic and political experts. The 
research included fifty-five qualitative interviews with key 
informants, conducted in London; Washington, DC; Boston; 

                                                
16 Hanlon and Herbert (n 8). 
17 Douglas S Massey et al., Worlds in Motion: Understanding International Migration at 
the End of the Millennium (Clarendon Press 1998) Chapter 1. While it is often 
suggested that food insecurity and climatic shifts are directly linked to increased 
political violence, research has suggested that there is no direct correlation. Halvard 
Buhaug, Peace Research Institute Oslo, ‘Food Insecurity and Political Violence in 
Sub-Saharan Africa (and the MENA Region)’ (Presentation at EWACC ‘Building 
Bridges’, Nicosia, Cyprus 10 December 2012). 

18 Alan Bryden and Boubacar N’Diaye, ‘Mapping Security Sector Governance in 
Francophone West Africa’ in Bryden and N’Diaye (eds) Security Sector Governance 
in Francophone West Africa: Realities and Opportunities (LIT Verlag 2011). 
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Bamako, Mali; and Dakar, Thiès, Kédouogu and Tambacounda, 
Senegal. 

1. The Impacts of Migration on Regional Stability 

Migration in the Sahel is not new. Pastoralism, seasonal migration, 
southward movement due to loss of grazing, agricultural lands or 
water access, and rural-urban migration have long been integral 
parts of livelihoods in the region. The history and culture of this 
region is linked to the inherent needs of people to migrate, which 
served as the core basis for the conception of the Economic 
Community of West African States (ECOWAS). Interregional 
migration of Sahelians is upwards of 70% (including daily 
labourers), and only 10% of the population is completely sedentary 
(2% of Sahelians immigrate outside of the Sahel).19 Although, at 
present, there are no official international tools that allocate 
humanitarian assistance to migrants who are not refugees under the 
1951 Refugee Convention, many migrants (especially those fleeing 
conflict who have chosen to leave refuge provided by a second state 
or the international community) are incredibly vulnerable and in 
need of humanitarian aid. Therefore, in the context of humanitarian 
and development programming, migration ought to be repositioned 
as a human security concern, and not just an economic one, and 
must be a primary consideration during the design and 
implementation of border and security sector reforms. In this 
context, migration is defined broadly to include all persons who 
make the decision to relocate, based on a hierarchy of decisional 
values (including those who flee due to persecution and conflict, and 
those who move for opportunity and a change of scenery).20 

                                                
19 Livia Styp-Rekowska, ‘Support for Free Movement of Persons and Migration in 
West Africa: Immigration and Border Management Baseline Assessment’ 
(International Organization for Migration, Abuja 2014) 
<http://rodakar.iom.int/oimsenegal/sites/default/files/reports/FMM%20-
%20Immigration%20and%20BM.pdf> accessed 23 March 2016.  

20 Abeje Berhanu, The Rural-Urban Nexus in Migration and Livelihoods Diversification: 
A Case Study of East Esté Wereda and Bahir Dar Town, Amhara Region (Organization 
for Social Science Research in Eastern and Southern Africa 2012) Chapter 2. 
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Aside from regular migration, since the mid-1970s, forced and 
voluntary displacement of vulnerable populations, regional 
instability and environmental crises have provoked three types of 
irregular mobility through the Sahel: Firstly, there are economic 
migrants seeking alternative livelihood opportunities in Europe, the 
Maghreb and West Africa. This includes sub-Saharans and nomadic 
traders from the deserts (such as the Fulanis, Toubous and Tuaregs, 
whose traditional livelihoods of transhumance were impacted by the 
desiccation of the desert), who began mass-migrating towards 
construction and oil sites in Libya and Algeria in the aftermath of 
decolonisation.21 Secondly, there are returned migrants who have 
been deported or evacuated from other countries and who are 
returning to their countries of origin or of their own choosing with 
the intention to migrate again. And thirdly, there are people who are 
forcibly displaced, including refugees, asylum seekers and internally 
displaced persons (IDPs). The latter group has increased in recent 
years as a result of conflict, environmental shifts and globalisation. 
The first wave of movement was initially welcomed in North Africa 
due to their Arab ties; the Fulani, Hausa and Taureg peoples had 
established relationships with their Arab neighbours dating back to 
the days of the silk trade.22 However, the second and third waves 
have been historically at risk of racist oppression within host 
communities, often being stigmatised and differentiated as ‘Black’ 
Africans.23 Gaddafi’s Pan-African campaign in the 2000s, pushed for 
a federation of African states, and ultimately helped to change this 
standard a bit; however, racial divides persisted and since 2011 the 
region has seen increased sectarian and ethnic tensions in states 
throughout the Sahel and North Africa.24  

                                                
21 UN Environment Programme, ‘Livelihood Security: Climate Change, Migration 
and Conflict in the Sahel’ (Geneva 2011) 
<http://postconflict.unep.ch/publications/UNEP_Sahel_EN.pdf> accessed 20 April 
2015. 

22 Interview with Acting Director for Sabha, Libya, Danish Demining Group 
(telephone call, 28 June 2015). 

23 Interview with Migrant Assistance Specialist for West Africa, International 
Organization for Migration (Dakar, 30 June 2015). 

24 UNHCR, ‘2009 Global Trends: Refugees, Asylum-Seekers, Returnees, Internally 
Displaced and Stateless Persons’ (Geneva 2009) 
<http://www.unhcr.org/4c11f0be9.html> accessed 20 April 2015. 
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The presence of non-state actors (forced migrants, labourers, 
nomadic merchants and criminal organisations alike) moving freely 
through the ungoverned spaces of the Sahel creates intelligence gaps 
for security operators. Moreover, the intelligence community is 
currently grappling to fully understand the Sahel and to differentiate 
the ‘bad guys’ from the ‘not-bad guys’.25 Armed groups have long 
held a significant presence in the region, but following the North 
Atlantic Treaty Organization’s (NATO) 2011 intervention in Libya 
and the collapse of the Gaddafi regime, the region became a political 
vacuum where non-state armed groups have thrived.  

Additionally, the sizeable volume of weapons that flooded the 
black markets following Gaddafi’s death have further compounded 
the anarchic situation and stimulated a surge in violence. This was 
most notably seen by the Tuareg intervention in the Mali crisis in 
2012: the Tauregs had controlled the arms cadres of the Gaddafi 
regime, and in the aftermath of the Libyan civil war the leading 
warrior tribes took control of the arsenals and sold them to 
insurgents and cartels in the region.26 This availability of weapons 
has emboldened terrorist groups in the region to attack western 
targets and to splinter from their principal missions and leadership 
(as seen with Ansar-Dine’s and al-Murabitoun’s radical split from 
Al-Qaeda in the Islamic Maghreb). 27  Trade in illicit goods and 
contraband has also increased significantly, with a growing trade in 
narcotics generating large amounts of revenue for these criminal 
organisations and further facilitating the spread of regional 
instability and state insecurity.28 These ungoverned spaces are like 
black holes for security operators, and unaccounted-for migrants 
throughout the region further muddle the situation, confounding 
counterterrorism programmes.  

                                                
25 Interview with Specialist in African Affairs, Congressional Research Services 
(Washington, DC 8 August 2015). 

26 UNHCR (n 24).  
27 US Bureau of counterterrorism, Department of State, ‘Country Reports on 
Terrorism 2013: Africa Overview’ (2014) 
<http://www.state.gov/j/ct/rls/crt/2013/224820.htm> accessed 20 April 2015.  

28 Francesco Strazzari and Simone Tholens, ‘Tesco for Terrorists Reconsidered: 
Arms and Conflict Dynamics in Libya and in the Sahara-Sahel Region’ (2014) 
20(3) European Journal on Criminal Policy and Research 343.  
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1.1 Criminalisation of Irregular Entry and Other  
Border Offences 

Cross-border transnational crime and criminal activities with 
relation to irregular entry and border offences is not a new concept, 
although it has been perceived as spreading exponentially in recent 
years due to increased freedom in the movement of people, goods 
and services with the rapid development of globalisation. However, 
the need to impose extraterritorial jurisdiction in the border zones 
(or now referred to as ‘frontiers’) in order to inhibit illicit activity 
reveals that ‘international borders are not zones of exclusion or 
exception for human rights obligations’.29 Because law enforcement's 
primary concern is the identification of criminal behaviour, law 
enforcement officers are not concerned with sympathising with 
refugees and/or impoverished economic migrants, who may have 
little alternative but to engage with the growing informal economy 
and who may subsequently be criminalised as all informal economic 
gains associated with smuggling and trafficking are criminalised 
under international law and the domestic laws of most states.30 

The UN Convention on Transnational Organized Crime 
(UNTOC, or the Palermo Protocol) is the main international 
instrument in the fight against transnational organised crime: it 
contains the mandate of the UN Office on Drugs and Crime and 
determines its extraterritorial authority to legislate against 
trafficking and smuggling in persons, goods and criminal activity in 
cooperation with member states and regional policing agencies.31 
Currently, most countries have ratified the Palermo Protocol, and 
have enacted domestic legislation to criminalise human trafficking, 

                                                
29 OHCHR, ‘Recommended Principles and Guidelines on Human Rights at 
International Borders’ (Conference Room Paper, A/69/150, Geneva 23 July 2014) 
para 1.  

30 Polly Pallister-Wilkins, ‘The Humanitarian Politics of European Border Policing: 
Frontex and Border Police in Evros’ (2015) 9(1) International Political Sociology 
53. 

31 UNODC, ‘United Nations Convention against Transnational Organized Crime 
and the Protocols thereto’ (Palermo 2000) 
<https://www.unodc.org/unodc/treaties/CTOC/> accessed 29 February 2016. 
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most recently including Niger.32 Niger is the first West African 
country to implement the requisite national law to combat the 
smuggling and trafficking of persons, in accordance with the 
UNTOC; however, given limited state capacity to enforce the 
legislation, the national legislation is unlikely to gain much traction 
in combating human smuggling and trafficking. 33  The protocol 
specifically encourages member states to amend their criminal laws 
to target false travel documentation and illicit use of freight and 
ships for the smuggling of persons, and further to cooperate with 
regards to the socioeconomic factors that encourage smuggling.34  

1.2 The Trafficking and Smuggling Industry 

In the Sahel, broadly speaking, business is about livelihoods; 
therefore the booming industry in smuggling and trafficking is not 
about the bad guys versus the good guys, but rather about basic 
livelihood needs.35 Furthermore, engaging in illicit activity in order 
to obtain some semblance of a livelihood while undertaking a 
migrant journey has been observed as a common occurrence: many 
migrants at some point during their journey find themselves ‘stuck’, 
not being able to afford to pay for the next leg of their journey. 
According to UNODC, some common ways of dealing with this is 
by partaking in the smuggling of other migrants, operating vehicles 
for migrants across the deserts, and trafficking in drugs, sex and 
other illicit goods.36 

                                                
32 US Department of State, ‘Trafficking in Persons Report’ (2011) 
<http://www.state.gov/g/tip/rls/tiprpt/2011/166772.html> accessed 18 November 
2015. 

33 World Politics Review, ‘International Cooperation Needed for Niger Anti-
Trafficking Law to Work’ (editorial, 6 July 2015) 
<http://www.worldpoliticsreview.com/trend-lines/16158/international-cooperation-
needed-for-niger-anti-trafficking-law-to-work> accessed 30 November 2015. 

34 Anne Gallagher and Fiona David, The International Law of Migrant Smuggling 
(Cambridge University Press 2014) 31. 

35 Interview with Counter Trafficking and Migration Specialist, International 
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The business of migration, and therefore the industry that 
surrounds the smuggling (and/or trafficking) of migrants across 
borders in the Sahel, has also become increasingly (and lucratively) 
linked to the activities of non-state armed groups, including several 
designated terrorist groups. Although, the migration industry is not 
new to the region, and these same criminal groups have been 
involved in facilitating this movement of goods and people across the 
Sahel for generations. Furthermore, recent attempts to block 
migration have turned what was once licit activity into illicit activity. 
Despite the criminalisation of cross-border irregular entry, not all 
movement across the region is illegal, and the ECOWAS free trade 
agreement allows for the free and legal passage of humans and goods 
from Banjul, The Gambia to Agadez, Niger. The bulk of human 
trafficking actually takes place on roads from trade towns at Agadez 
or Gao, Mali, towards the North African coastline. 37 

On this route, strict border controls and legal frameworks 
have created a slew of vulnerabilities for migrants traversing the 
desert en route to Europe. Prior to 2011, Libyan law enforcement 
was notorious for the extrajudicial detainment of both 
undocumented migrants and documented labour migrants. From 
2008 to 2010, increased pressure and financial incentives from Italy 
and other EU member states led Gaddafi’s government to conduct a 
series of mass detainments and deportations of migrants and asylum 
seekers. This exacerbated risks to migrants of detention, deportation 
and trafficking along the borders of Tunisia and Niger, where 
humanitarian crises were bubbling in remote villages and local Red 
Cross and International Organization for Migration (IOM) offices 
were forced to build temporary settlements to deal with the growing 
number of people seeking assistance after being forced out of 
Libya.38 Furthermore, this situation enabled local traffickers and 
traders to get involved in what is turning into a booming smuggling 
industry. IOM continues to monitor this phenomenon in Agadez, 
where an estimated 40,000-80,0000 migrants transit annually 

                                                
37 Counter Trafficking and Migration Specialist, IOM (n 35). 
38 Interview with Acting Director for Sabha, Libya, Danish Demining Group 
(telephone call, 28 June 2015). 
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through Niger into Libya, Algeria and Tunisia (a significant increase 
since 2011).39  

Amongst the many vulnerabilities that migrants face while 
journeying through the Sahel, bribery and extortion are some of the 
greatest, because this money represents everything they have. For 
example, Senegalese migrants are typically encouraged by their 
mothers to migrate in search of economic opportunities in Europe or 
elsewhere. In such cases, the mother usually provides her son with 
money saved by the entire family to make the journey; however 
because so much of the family money is given to the son to migrate, 
those who return unsuccessful are shunned by their communities.40 
That said, the revenue generated from bribes often represents a 
considerable portion of a border-control officer’s livelihood in these 
rural outposts, and this money is an injection of currency into 
remote towns and local economies which are often disconnected 
from the centralised state (specifically at entry points like Agadez, 
Dirkou, Sabha and Tamanrasset). Therefore, state officials are often 
complicit in criminal activity in these poorly-governed spaces and are 
reluctant to enforce legislation and border controls concerning the 
circulation of people in these remote areas.41 For example, prior to 
Mali’s 2012 conflict, Al-Qaeda in the Islamic Maghreb (AQIM) 
enjoyed free reign of the north of the country, having systematically 
placed its members and allies in the Malian security and political 
institutions of northern municipalities. Such groups often wield 
substantial political power by allowing the local officials, and 
sometimes even high-ranking members of government, to benefit 
from their illicit activities. The flourishing of organised criminal 
activity here is linked to the limited alternatives for livelihoods that 
produce similar profits—especially in contraband trade and 
smuggling. These trans-regional networks have allowed individuals 

                                                
39 International Organization for Migration, ‘IOM Opens Agadez Transit Centre in 
Niger Desert’ (14 November 2014) <https://www.iom.int/news/iom-opens-agadez-
transit-centre-niger-desert> accessed 20 April 2015. 

40 Interview with Vice President of the Association des Clandestins Rapatries et 
Familles Affectées de Thiaroye sur Mer, (Thiaroye Sur Mer, Senegal) (3August 
2015). 

41 Mohamed Berriane and Hein de Haas, African Migrations Research: Innovative 
Methods and Methodologies (Africa World Press 2012). 
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to convert their wealth into political and military clout in the remote 
parts of the Sahel, where a power vacuum exists and spaces are 
mostly beyond the reach of the weak centralised governments.42 

2. Solving the Problem with Development and  
Security Sector Reforms (SSRs) 

Institutional reforms, including SSRs, are implemented to rid states 
of institutional redundancies and to create more efficient legal, 
economic and security frameworks. The problem with reform in the 
Sahel, though, is that since livelihoods are difficult to obtain in this 
region, any reforms that create unemployment also increase risks 
associated with instability and shadow activity. There are even 
allegations that terrorist groups have been actively recruiting from 
unemployed former soldiers, who have access to military-grade 
weapons and training obtained through US and/or Western-backed 
training programmes. A recent example of this dilemma was seen in 
Cote d’Ivoire in June 2015, where according to Malian intelligence, 
unemployed Malian soldiers who had been released from the army 
during a clean-up campaign were found to be active members of Al-
Qaeda splinter group Ansar Dine.43 Previous security sector reform 
attempts are at risk of backfiring, as the appeal of involvement in 
terrorist and criminal groups gains traction amongst unemployed 
youth, which is why a focus on development and not just military 
capacity and training is critical. A possible model solution, according 
to US Department of State officials, is seen in Nigeria’s pledge to 
employ 10,000 police officers to boost employment and create more 
robust law enforcement.44 This is being hailed as an exemplary SSR 
program because it provides work and livelihood opportunities, 
which are critical in communities where marginalisation facilitates 
extremist activities. 

                                                
42 Lacher (n 15). 
43 Interview with Senior Diplomatic Security Officer, US Embassy in Senegal (Dakar, 
14 July 2015). 

44 Interview with Deputy Director of Center for Strategic Counterterrorism 
Communication at US Department of State (phone call, 26 June 2015). 
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Mitigating the risk of extremism in weak states is 
fundamentally linked to US national interests, in accordance with the 
soft-power paradigm of US foreign policy, which is predicated on the 
concept of using development as a tool to counter terrorism and 
extremism; therefore, SSR with a development focus, like the 
aforementioned Nigeria example, should remain a top priority. It 
comes as no surprise that the countries where AQIM and its 
affiliates have been known to operate can be broadly categorised as 
weak.45 The countries of the Sahel region are amongst the poorest in 
the world and are constantly facing complex security issues, 
including periodic civil war, sectarian violence and threats from 
transnational organised crime; the region is home to several ethnic 
groups with cross-border ties, who often harbour severe grievances 
towards their respective governments, and while extremism does not 
appear to have been embraced by a majority of Sahelians, it likely 
resonates with certain marginalised and disenfranchised 
communities, of which there are many.46 US interest in the region is 
based on the theory that transnational terrorist groups are known to 
use the chaos of failed states to shield themselves from 
counterterrorism efforts. US Representative Michael McCaul, 
Chairman of the House Homeland Security Committee, warned that 
North Africa will be the next frontier of terrorism, as these failing 
states serve as havens for the recruitment, cultivation and training of 
these non-state armed groups.47 This dynamic is endemic in the 
Sahel, where according to the US Department of State, the region has 
seen the emergence of fifty-two insurgent groups since the Cold War 
era, fourteen of which are listed as ‘Foreign Terrorist Organisations’ 
by the US government.48  

                                                
45 Fund for Peace, ‘Fragile States Index 2014’ (2014) 
<http://ffp.statesindex.org/rankings-2014> accessed 21 April 2015). 

46 Carla Humud et al., ‘Al Qaeda-Affiliated Groups: Middle East and Africa’ 
(Congressional Research Service, Washington, DC 10 October 2014) 
<http://fas.org/sgp/crs/mideast/R43756.pdf> accessed 29 February 2016. 

47 Gregory McNeal, ‘Terrorist safe havens in North Africa threaten the United States 
homeland’ (Forbes Magazine, 31 January 2013) 
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48 Thomas Dempsey, ‘Counterterrorism in African Failed States: Challenges and 
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Furthermore, the abundance of irregular migrants, trade 
groups and stateless people increasingly exacerbates the complexities 
faced by these already weak states, creating more risks to state 
legitimacy. The historical interconnectivity of the region poses risks 
of chain reactions between security infrastructures, as seen with 
Libya’s collapse in 2011, and the surge in violent activity that 
followed in Mali, Algeria and Niger. Following these events, the 
flood of IDPs and refugees throughout the region created further 
security confusion for governments grappling to survive the chaos 
that transcended the fragile institutions of these states.  

The weak and decentralised nature of Sahelian states is at the 
root of the problem, and most of these nations (aside from Algeria) 
do not have the institutional capacity to support effective 
counterterrorism programmes on their own. AQIM, Taureg groups 
and al Murabitoun are sometimes even seen by communities as the 
only means of obtaining financial support in remote parts of the 
Sahel, where trade is controlled by local tribes and facilitated by 
armed groups, and international policing is not present. The 
decentralised governments of the Sahel have enabled AQIM and its 
affiliates to act with impunity in many cases, allowing these groups 
to build transnational criminal networks through which they can 
garner a significant income to fund their operations, while providing 
basic goods to communities in return for their complicity or more 
direct participation.49  

An institutional problem associated with SSRs and 
counterterrorism is that there exists no composite understanding of 
the nuanced nature of terrorist groups in the Sahel, or the differences 
between licit and illicit activity in this region in general, which is 
inherently linked to the prevalence and presence of these NSAGs. 
For example, the US intelligence community does not fully 
comprehend why AQIM splintered and what this means for the 
future of the group.50 Furthermore, while the weak states model 
explains the incidence of terrorism in northern Mali and western 

                                                                                                           
2006) <http://www.strategicstudiesinstitute.army.mil/pdffiles/PUB649.pdf> 
accessed 29 February 2016. 

49 UNODC (n 12).  
50 Interview with Specialist in African Affairs (n 25). 
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Tunisia, Algeria serves as a counter-example. This model predicts 
that states with stronger governmental control will have less conflict; 
however, for years prior to the 2011 Arab Spring, Algeria had 
experienced the highest levels of terrorism in North Africa for 
decades,51 despite the fact that it has a strong centralised state, a 
powerful military and relatively widespread control of its territory. 
Although the emphasis for SSR has historically been placed on 
instituting strong centralised governments like Algeria’s, the major 
point highlighted by the Algeria example is that each state must be 
approached individually and tactfully through country-specific 
programming. Currently, SSRs are too generalised to be sufficiently 
adaptable and effectively scalable throughout the region.52 

2.1 Impacts of These Reforms on Vulnerable Populations 

In the past decade, security programming has begun to overshadow 
humanitarian assistance in the Sahel. In this context, irregular 
migration has been managed in four ways, according to the 
International Centre for Migration Policy and Development: (1) 
interception and apprehension; (2) combatting smuggling and 
trafficking networks; (3) management of reception and detention; 
and (4) return and readmission, including reintegration.53 In West 
Africa and the Sahel, migration is a core component of daily life; 
however the official perspective on migration (especially 
undocumented migration and especially in tough economic times) is 
that the presence of migrants inadvertently brings destabilising 
effects to the communities through which they transit, because they 
exemplify the weakness of state institutions and the insecurity of the 

                                                
51 Armed Conflict Location and Event Data Project (ACLED), ‘ACLED Version 6 
1997-2015’ <http://www.acleddata.com/data/version-6-data-1997-2015/> accessed 
26 March 2016.  

52 Interview with Deputy Director, US Department of State, Bureau of African 
Affairs, Counterterrorism Programs (Washington, DC 21 February 2015).  

53 International Centre for Migration Policy Development, ‘Mediterranean Transit 
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borders. 54  Furthermore, migration can exacerbate institutional 
weaknesses and pressures: states struggling to provide basic 
resources to their own people are certainly unable to provide them to 
refugees as well, an issue which is endemic to the entire Sahel region. 
This dynamic compounds the tensions present in resource insecure 
countries.55  

In 2006, several European states pursued bilateral agreements 
with African transit states, encouraging these countries to clamp 
down on migration and provide forced resettlement and assistance 
packages to asylum seekers, returnees and other potential migrants. 
The 2015-2020 European Trust Fund 56  for the G5 Sahel 57  will 
continue to provide border security funds and development 
programming to these states to empower them to use their own 
means to stop migrants and refugees from making the journey to 
Europe. Spain and France have been particularly active in 
encouraging coastal countries such as Mauritania, Morocco and 
Senegal to detain and resettle migrants; however, most countries of 
the Sahel do not have the institutional capacity to provide any 
modicum of security or assistance their own citizens, let alone 
noncitizens.58 Law enforcement and intelligence in Sahelian states are 
not conducted with proper training that would enable state actors to 

                                                
54 Bethany Hastie and François Crépeau, ‘Criminalising Irregular migration: the 
failure of the deterrence model and the need for a human rights-based framework’ 
(2014) 28(3) Journal of Immigration, Asylum and Nationality Law 213. 

55 Anna Jacobs, ‘Sub-Saharan Migration in the Maghreb’ (unpublished thesis, 
University of Virginia, 2010) <https://www.academia.edu/2069382/Sub-
Saharan_Migration_in_the_Maghreb_the_Reality_of_Race_in_Morocco_and_Alger
ia> accessed 1 March 2016. 

56 The EU Trust Fund for the Sahel Regional Action Plan is emphasising a focus on 
development, CVE and youth enfranchisement to stop migration into Europe. EU 
Council Conclusions on the Sahel Regional Action Plan 2015-2020 [2015] OJ 1 
OAFR131/2-6 <http://www.consilium.europa.eu/en/press/press-
releases/2015/04/20-council-conclusions-sahel-regional-plan/> accessed 1 March 
2016.  

57 The G5 Sahel is a newly appointed consortium of the five main Sahel States 
(Niger, Chad, Mali, Burkina Faso and Mauritania) that began in 2014, with the 
objective of monitoring and coordinating humanitarian and security programmes 
in the region. 

58 Interview with Regional Coordinator for Refugees, Bureau for Population 
Refugees and Migration, US Embassy in Senegal (Dakar 14 July 2015). 
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effectively determine the difference between a vulnerable migrant 
and a terrorist. Therefore, by trying to stop illicit trade and criminal 
organisations from crossing the border, patrols are inadvertently 
disrupting traditional economic activity in an already fragile market 
economy.59 Furthermore, in these remote desert outposts, complicity 
with armed groups can be more beneficial to individual officers than 
enforcing the law against them.60  

If resettlement is an option, migrants often find that security 
frameworks and legal documentation requirements are obstacles to 
obtaining a safe and dignified means of living. The more stable states 
like Senegal, Tunisia, Morocco and Nigeria have strict employment 
and land-rights laws that inhibit non-citizens from obtaining legal 
livelihoods. And although each of these states is a signatory to the 
1951 Convention on Refugees, obtaining refugee status is incredibly 
difficult and rarely guarantees access to secure and constant 
employment.61 As states increase their border security in response to 
pressures from Europe to contain migration, migrants are finding it 
more difficult to safeguard their personal security in the region; this 
dynamic has caused more and more migrants from West Africa to 
take the desert route across Mali, Niger and Libya en route to 
Europe, passing through conflict zones where there is little 
government infrastructure to block or restrict their movement, but 
also where the prevalence of non-state armed groups partaking in 
the smuggling industry is widespread (colloquially this is referred to 
as the ‘clandestine route’ by migrants, due to the nature of the route 
and journey).62 Vulnerabilities manifest as violence against civilians, 
human trafficking and death in the desert.63 Consequently, security 
sector reforms can create more systemic vulnerabilities for irregular 

                                                
59 Interview with Border Security Program Manager, US Department of State, Africa 
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60 Interview with Senior Diplomatic Security Officer, US Embassy in Senegal (n 43).  
61 Interview with Senior Protection Officer of the Senegalese Red Cross (Dakar, 23 
July 2015). 

62 Interview with Vice President of the Association des Clandestins Rapatries et 
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migrants and refugees, which are further exacerbated when migrant 
communities are barred from partaking in formal sectors of society. 
Because of state restrictions on migrant participation in the formal 
sector, shadow communities and informal economic activity in 
remote parts of the Sahel are flourishing; since the state is not active 
in these remote outposts, non-state armed groups, criminal 
organisations and migrants are all drawn to them, as seen in border 
towns throughout Niger, Mali and Libya.64 

Although the bulk of commercial flows across the Sahara are 
in licit goods, this trade relies heavily on informal arrangements with 
border and customs controls, which blurs the lines between licit and 
illicit, and further delegitimises fragile state security measures and 
economies. These longstanding commercial networks are built 
around ancient communal and familial relationships and routes that 
often disregard border controls entirely. Not surprisingly, these same 
roads and networks comprise the channels by which irregular 
migrants and non-state armed groups move throughout the region, 
largely undetected.65 Therefore, as border securities expand, cross-
border trade increasingly falls into a grey area between legal and 
illegal economic activity. This dynamic has eroded customs and 
border controls in the region, and corrupted what remains of state-
run law enforcement. 66  For example, Sahrawi networks (the 
population located in the disputed territory of Western Sahara, 
perceived by Morocco as an insurgency) in Mauritania, Mali and 
Algeria, with direct involvement of Polisario officials from Western 
Sahara, divert humanitarian aid southward.67 However, undermining 
these networks through increased security measures will also create 
disruptions to the livelihoods that they support, which, while illicit 
in nature, actually provide basic needs to communities that rely on 
them.68 And if you cut off access to goods (no matter how these 
goods were acquired), people may resort to extreme measures to 
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65 ibid. 
66 Lacher (n 15). 
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Enterprise Institute, February 2014) <http://www.aei.org/publication/polisario-
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obtain them, which is thought to be a root cause of violent 
extremism in general. Security regimes in the Sahel, by the nature of 
the environment in which they operate, are at slight odds with the 
livelihood needs of the communities in the region, where shadow 
economic activity accounts for 35-40% of GDP.69 

3. Counterterrorism Operations 

US fears regarding the propensity for ‘ungoverned spaces’ to serve as 
bastions of regional insecurity are a driving force of the Global War 
on Terror (GWOT), and security experts are convinced that it is in 
these power vacuums in the Sahel that Al-Qaeda affiliates recruit 
and train for extremist causes. 70  Following the events of 11 
September 2001, states worldwide underwent systemic overhauls of 
their border controls and national security. The Sahel states are no 
exception; since 2007, conflicts in Mali, Niger and Mauritania have 
led to a series of crackdowns and more severe enforcement of the 
borders, which has affected not only the flow of insurgent groups 
and cross border criminal networks, but has also negatively affected 
the movement of migrants towards North Africa.  

This section focuses on two of these security operations. First, 
it examines US efforts to combat terrorism in the Sahel region of 
Africa through the Trans-Sahara Counter Terrorism Partnership 
(TSCTP), and its Department of Defence support via Operation 
Enduring Freedom-Trans Sahara and Operation Flintlock. It then 
briefly discusses programming by the Government of France, 
through Operation Barkhane. The analysis considers how these 
military operations affect vulnerable populations and migrants, and 
what this means for future programming under the auspices of the 
GWOT, or Operation Enduring Freedom, which has been on-going 
since 2001.  
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3.1 The American Pivot Towards the Sahel 

In general, US inaction in Africa has mostly been compensated for by 
USAID direct action in the continent and, for the better part of the 
post-Cold War era, US policy towards the Sahel avoided direct 
military activity entirely. But in recent years, the Pentagon has 
pursued an approach, still constrained by political will, of focusing 
on the continent as a whole. In 2002, at the height of Operation 
Enduring Freedom—Afghanistan, the Defence Department’s 
Combined Joint Task Force—Horn of Africa (CJTF-HOA) brought 
a crisis response force of US military and intelligence into the African 
continent, driven by the fear that failed states like Somalia would 
become safe havens for Al-Qaeda fighters. Although the purpose of 
this operation was to target terrorists, due to a lack of defined 
targets in the Horn of Africa the mission changed objectives and 
began performing ‘train and equip’ activities, humanitarian 
assistance and other ancillary agendas.71 In 2007, the US Department 
of Defence underwent a political makeover and US Africa Command 
(AFRICOM) was established as the official US military command for 
the continent, which began operating out of Germany in 2008.72 
AFRICOM has been increasing its use of the CJTF-HOA’s facilities 
in Camp Lemonnier, Djibouti, as the centre of a future constellation 
of smaller facilities across the continent. 73  Operation Enduring 
Freedom—Trans Sahara (OEF-TS), known in the field as Operation 
Juniper Shield, was stood up in 2010 to refocus efforts on the Sahel, 
and the Pentagon has since begun building infrastructure throughout 
the region to establish what seems to be a more permanent fixture to 
support OEF-TS (including a drone base in Agadez, Niger, which is 
the third drone base on the continent and the second in the region).74 
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accessed 1 March 2016. 
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Until recently, national interests had typically been reduced to 
emergency humanitarian responses, with minimal sustainable 
development programming in this backwater of US foreign policy. 
Nowadays, however, development through security has taken centre 
stage via a US agenda firmly rooted in AFRICOM’s mission to 
enhance ‘security, stability, and prosperity’.75  These agendas are 
complex, as demonstrated by the TSCTP, which is exceptional in its 
ability to marshal interagency resources in support of a regional 
security approach that spans the ‘3Ds’—diplomacy, defence and 
development.76 This is all in direct response to terrorism risks in the 
Sahel, which are a new priority for the US due to a confluence of 
threats emanating from the Niger Delta and the Lake Chad Basin.77 

However, the challenge for stakeholders is ensuring that 
security sector reforms are effective in a region that has been 
historically occupied by weak and failing decentralised78 states with 
insufficient control of their respective security apparatuses and 
borders. Additional challenges lie in the need to ensure that US 
national security interests in this region, if any exist, are promoted as 
a priority (this is based on the perception that Americans grew tired 
of war after Iraq and Afghanistan, and so any hard military action 
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elsewhere must be justified as in line with US interests overseas). 
Although most experts believe that Sahelian extremist groups do not 
pose an imminent threat to US security,79 the immediate goals of 
these programmes is to try to diminish local extremism through SSRs 
and development before they get worse. That said, counterterrorism 
programming by the US can only be successful to the extent that the 
target state itself incorporates these programmes into their own 
security strategies and continues to deliver them after the US leaves. 
But where these states are unable to maintain their own security, 
these programmes will fail without a significant amount of foreign 
assistance to guide them. This suggests that counterterrorism 
programming in a region like the Sahel has no clear exit strategy for 
the US in the short term, which raises questions regarding US 
objectives in this region.  

3.2 US Counterterrorism Operations in the Sahel 

Counterterrorism programming officially began operating out of the 
US Department of State in 1972, following the terrorist attacks at 
the Munich Olympics. Anti-terrorism activities have since evolved to 
include military and development initiatives. In Afghanistan and 
Iraq, the US Department of Defence (DoD) introduced 
counterterrorism and counterinsurgency operations that were 
intended to be heavily development focused. They were met with 
minimal success, mostly because they were implemented through the 
military with limited oversight from agencies that actually do 
development. Nevertheless, the US has implemented this strategy in 
other presumed Al-Qaeda-affiliated outposts; henceforth, US foreign 
assistance channelled through the DoD budget increased from 6% to 
20% worldwide between 2002 and 2007.80 
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Rather than establishing direct missions in the Sahara, the US 
European Command developed the Pan-Sahel Initiative (PSI) in 
2002. The PSI was designed to counter the risks posed by weak 
states and their ungoverned spaces, which are believed to be safe-
havens and training camps for terrorists. The PSI was given a budget 
of US$7.75 million to train and equip rapid reaction 
counterterrorism forces in Mali, Chad, Niger and Mauritania.81 The 
programme aimed to assist those states in detecting and responding 
to the suspicious movement of people and goods across and within 
their borders, while supporting the US’s overall mission of the 
GWOT and enhancing security and stability in the region. That said, 
the PSI drew significant criticism for its lack of understanding of the 
root economic and political causes of instability in these states. 
Furthermore, many experts questioned the PSI’s agenda because, 
prior to 2002, there was no mention in any US documents of 
terrorist activity or listed threats in the four states targeted by PSI 
operations. In contrast, for example, Algeria and Tunisia were 
commonly targeted by Groupe Salafiste pour la Prédication et le 
Combat since 1992, today known as Al-Qaeda in the Islamic 
Maghreb, but neither state was a recipient of PSI programming.82  

In 2005, the PSI was superseded by the larger scope of the 
Trans-Sahara Counterterrorism Initiative (TSCTI), and in 2008 it 
was incorporated partially into US Africa Command (AFRICOM) as 
the Trans-Sahara Counterterrorism Partnership (TSCTP). 83  The 
programme has since taken on the more ostensibly holistic approach 
of utilising its US$500 million budget to incorporate development 
assistance and diplomacy into its counterterrorism strategy, on a 
state-by-state level, through the aforementioned ‘3Ds’, the golden 
trinity of US foreign policymaking. The programme’s activities 
include the following: military capacity-building, anti-terrorism 

                                                
81 William Pope, Acting Coordinator for Counterterrorism, US Department of State, 
‘Eliminating Terrorist Sanctuaries: The Role of Security Assistance’ (Washington, 
DC 10 March 2005) <http://2001-2009.state.gov/s/ct/rls/rm/43702.htm> accessed 2 
March 2016.  

82 Michaels (n 71) 74. 
83 Mary Jo Choate, USMC, ‘Trans-Sahara Counterterrorism Initiative: Balance of 
Power?’ (USAWC Strategy Research Project, 30 March 2007) 
<http://pdf.usaid.gov/pdf_docs/PCAAB627.pdf> accessed 26 April 2015. 
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programming in law enforcement, strengthening the intelligence 
sectors and securing critical infrastructure, justice sector capacity 
building for the prosecution of criminals and terrorists, public 
diplomacy and information operations, countering violent extremism 
(CVE) through the promotion of moderation and tolerance in the 
media and education, community engagement and engaging local 
leadership, delivering assistance to marginalised communities, and 
vocational training.84  

The structure of the partnership between USAID, DoS and 
DoD was deliberately designed to be robust, with the bulk of 
funding channelled through the Department of State, while 
operations are intentionally dispersed between multiple agencies. 
However, funding for TSCTP is disaggregated between too many 
funding channels with different mandates, and the majority of active 
programmes through TSCTP have only operationalised the military 
programmes. The actual funding channels break down as follows: 
Department of State funds border control,85 law enforcement and 
military programmes through peacekeeping operations (PKO); 
USAID supports development and CVE programs through 
development assistance funding; and AFRICOM’s OEF-TS budget 
funds bilateral military training programs, which, in practice, fall 
under Operation Flintlock.86 It is worth noting that cross-border 
train-and-equip programming is covered by an independent pool of 
funding, entitled Section 1206, with operational capacity that is not 
included in the TSCTP mandate; however, the majority of DoD 
programming through TSCTP is directed towards these cross-border 

                                                
84 Leslie Anne Warner, ‘The Trans Sahara Counter Terrorism Partnership—Building 
Partner Capacity to Counter Terrorism and Violent Extremism’ (Center for Naval 
Analyses, March 2014) <http://www.cna.org/sites/default/files/research/CRM-
2014-U-007203-Final.pdf> accessed 27 April 2014. 

85 Border control is funded through Nonproliferation, Anti-terrorism, Demining, 
and Related Programs (NADR). Epstein, Tiersky and Lawson, ‘State, Foreign 
Operations and Related Programs: FY2015 Budget and Appropriations’ 
(Congressional Research Services, 8 December 2014) 
<https://www.fas.org/sgp/crs/row/R43569.pdf> accessed 2 April 2016. 

86 US Government Accountability Office, ‘Combatting Terrorism: US Efforts in 
Northwest Africa would be strengthened by Enhanced Program Management’ 
(Report to the Senate Committee on Foreign Relations, GAO-14-518, June 2014) 
<http://www.gao.gov/assets/670/664337.pdf> accessed 2 March 2016.  
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‘train and equip’ activities, even though 1206 programming is not 
authorised to provide military support.87 This funding confusion 
highlights the institutional inefficiencies of the TSCTP. 

3.3 TSCTP’s Limited Development Programming 

In 2008, the DoD transferred $9.5 million to USAID via TSCTP to 
operate a counterterrorism programme in Mali that focused on 
education in Koranic studies in northern villages and job training for 
young men. USAID built an additional fourteen radio stations that 
broadcasted anti-extremist programmes inside Mali.88 However in 
the aftermath of the 2011 events that precipitated the NATO 
intervention in Libya, these counterinsurgency programmes hit an 
impasse in the region. Most programmes have had limited success in 
improving local governance initiatives and social cohesion, yet the 
US government continues to operate them. Currently, USAID’s $61 
million programme ‘Peace through Development’ (PDEVII) operates 
as the official development extension of TSCTP. The programme 
aims to reduce the risk of instability and increase local resilience to 
violent extremism through community-led approaches that focus 
explicitly on young men and women. PDEVII promotes freedom of 
speech at the local level through community-wide radio broadcasts, 
governance building and engaging the youth in remote and 
marginalised communities. 89  For PDEVII to be efficient, further 
development and CVE (or counter narrative) programming is 
necessary in the region to balance out the increasing military 
activity.90 

In 2014, the Department of State contracted the Danish 
Demining Group, an extension of Danish Refugee Council, to 
undertake the TSCTP’s objective to counter violent extremism. The 
programme will be operationalised by 2016, when it will begin 

                                                
87 Interview with Specialist in African Affairs (n 25). 
88 Moseley (n 80). 
89 US Agency for International Development—Africa Bureau, ‘Peace through 
Development, II’ (2014) <http://www.usaid.gov/west-africa-regional/fact-
sheets/peace-through-development-ii-pdev-ii> accessed 25 April 2015.  

90 Interview with Senior Counterterrorism Advisor, US Agency for International 
Development (Washington, DC 22 February 2015). 
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providing development assistance, counter narrative programming 
and conflict resolution training to border communities in Burkina 
Faso, Niger and Mali. This holistic approach to CVE and border 
control aims to alleviate tensions between communities and law 
enforcement by building on local objectives to maximise livelihoods 
through cross-border trade while securing the borders from criminal 
activity. The goal is to create trust between the state and its remote 
communities through a holistic approach to security sector reform, 
which has never previously been achieved in this region.91 Currently, 
none of the development programmes through TSCTP have 
produced any tangible results in the Sahel. 

3.4 Operational Challenges of TSCTP 

The TSCTP is operationalised to mobilise resources from the 
interagency network to support initiatives that counter violent 
extremism in the Sahel and to coordinate the activities of the various 
implementing agencies. 92  The critical issue here is interagency 
coordination, which refers to the activities that take place between 
multiple US government agencies, in this case the Departments of 
Defence, State and Aid. Previously, there was little connection 
between the bulk of security and humanitarian programming in the 
region. Some experts have even suggested that TSCTP is on the 
fence, teetering between losing its authority and being absorbed into 
AFRICOM’s Operation Flintlock, and emerging as the lead in US 
foreign policy in the region.93 To achieve the latter, the diplomacy 
arm of TSCTP needs to be leveraged more effectively in order to 
streamline the leadership of the partnership. Although it is peddled 
as an interagency programme, the majority of its activities are still 
shelved under AFRICOM, and are implemented through military 
contractors who are not authorised to respond to the interagency 
network.94 Because of this organisational mismanagement, non-US 

                                                
91 Danish Demining Group, ‘Concept Note: Armed Violent Resistance in the Sahel’ 
(Abidjan 2015); Interview with West Africa Regional Manager, Danish Demining 
Group (phone call, 23 June 2015). 

92 Carson (n 79). 
93 Interview with, Africa Policy Analyst, Congressional Research Services (phone 
call, 1 July 2015). 

94 Warner (n 84).  
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government officials are conducting the bulk of operations through 
TSCTP without any oversight from the Departments of State and 
Aid.  

Further challenges are observed by how the core mandate of 
the TSCTP was to dovetail these interagency responses, with a heavy 
emphasis on counter-narrative programming to reduce religious 
radicalisation in marginalised populations. However, by design the 
TSCTP actually has a narrow focus on CVE with limited operational 
programming in democratic institution building and livelihood 
development.95 Furthermore, the impact of interagency programming 
is limited where each US agency has different priorities in different 
countries in the region, and especially where these do not fall under 
the programme’s mandate. For example, the TSCTP is not 
operational in Nigeria, where the extremist group Boko Haram are 
primarily active, despite Chad and Cameroon recently being added 
to the scope of the project in response to increased violence by the 
group.  

In theory, the TSCTP’s goals are to ‘enhance the indigenous 
capacities of governments in the pan-Sahel … to confront the 
challenges posed by terrorist organisations in the trans-Sahara  and 
to facilitate cooperation between those countries and the United 
States’.96 However, in practice, it is noticeable that the TSCTP has 
been promoting principles that encourage sectarian behaviour, 
allowing states to crack down on ethnic minorities, Muslim groups 
and political opposition. In these cases, the TSCTP and its related 
programmes have created enemies for the US and its partners in the 
Sahel region where they did not previously exist.97 Furthermore, this 
foreign policy agenda has allegedly begun to inspire radicalism by 
discrediting moderate African Muslim leaders in local communities 
and fomenting political instability in key states like Mali, Niger and 
Chad. Several African governments have even used the objectives of 

                                                
95 Interview with Border Security Program Manager (n 59). 
96 US Department of State, ‘Programs and Initiatives’ (Bureau of Counterterrorism) 
<http://www.state.gov/j/ct/programs/> accessed 30 April 2015.  

97 David Gutelius, ‘US Creates African Enemies Where None were Before’ (Christian 
Science Monitor, 11 July 2003) <http://www.csmonitor.com/2003/0711/p11s01-
coop.html> accessed 6 April 2015. 
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the GWOT coercively against legitimate opposition groups. For 
example Mauritania’s President Maaouiya Ould Taya used these 
western claims of terrorist threats to persecute his political 
opponents. This backfired and fuelled instability in the country, 
which led to an attempted military coup in 2003.98 

These policies, when loosely implemented, allow leaders and 
security forces to indiscriminately target Muslim community leaders 
and marginalise these communities based on preconceived sectarian 
notions of terrorist affiliations.99 For example, although programmes 
in Nigeria do not fall under the scope of TSCTP, the country is one 
of the largest recipients of antiterrorism assistance programming. 
The Nigerian government used these funds to crack down on Boko 
Haram in 2009, which set off a chain of events that led to the scaling 
up of violence in northeast Nigeria in 2013. 100  Additionally, 
increasing public awareness of religious extremism throughout the 
Sahel has bolstered communities to engage in previously unseen 
xenophobic activities and practices, creating a growing sense of fear 
and paranoia in major urban centres, according to the Senegalese 
Red Cross.101 

More challenges surfaced in 2008, when the US Government 
Accountability Office (GAO) issued a scathing audit of the TSCTP, 
highlighting both the partnership’s inability to build a 
comprehensive integrated strategy to guide operations on the 
ground, as well as the lack of leadership.102 Additionally, a cohesive 
list of goals for the programme was never produced since each 
agency had drafted their own objectives for the programme; and this 

                                                
98 IRIN News, ‘West Africa: Economic Aid is Needed to Combat Terrorism in Sahel, 
Not Just Military Training—ICG’ (Dakar, 1 April 2005) 
<http://www.irinnews.org/report/53703/west-africa-economic-aid-is-needed-to-
combat-terrorism-in-sahel-not-just-military-training-icg> accessed 27 April 2015.  

99 Gutelius (n 97).  
100 Interview with Africa Director of the US Department of State, Bureau of 
Democracy, Human Rights and Labor (Washington, DC 20 February 2015). 

101 Interview with Senior Protection Officer of the Senegalese Red Cross (n 61). 
102 Government Accountability Office, ‘Combatting Terrorism: US Efforts in 
Northwest Africa would be Strengthened by Enhanced Program Management’ 
(GAO-14-518, 24 June 2014) <http://www.gao.gov/products/GAO-14-518> 
accessed 21 April 2015. 
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state of affairs continues to today. A 2011 follow-up audit found 
that the TSCTP was still lacking transparency in how it 
operationalised over half of its $288 million budget, without 
facilitating any resilient systemic changes in the region.103 

That said, what makes the TSCTP unique and advantageous is 
that it requires the facilitation of multilateral and multiagency 
partnerships across the region, which steers the US away from its 
tendency to intervene unilaterally. This can be seen through France’s 
continued request for intelligence support from AFRICOM and 
NATO, via Operation Barkhane,104 and the engagement of TSCTP 
with the G5 Sahel, ECOWAS and other partner consortiums.105 In 
sum, TSCTP is experiencing the bureaucratic challenges that any 
large-scale project might expect to endure. However, a critical gap 
exists where the programme lacks direction and personnel with 
comprehensive knowledge of the region. Improved expertise on 
terrorist groups in Africa must be a top priority for this programme 
to work. Boko Haram, AQIM and al-Murabitoun, like Al-Shabaab 
in Somalia, have uncertain futures as the groups are splintering and 
reorganising along nationalistic and religious lines. The US should 
leverage these uncertainties, but because experts lack sufficient 
understanding of these extremist groups, counterterrorism 
programming is operationally limited at present. 

3.5 France’s Operation Serval and Barkhane 

The US won a short reprieve from being the top target of Islamist 
terrorist groups in the Sahel/West Africa region when France 
intervened in Mali in 2013 through Operation Serval. In January 
2012, following former Libyan leader Muammar Gaddafi’s ousting 
and the flood of weapons into Mali, Taureg tribesmen of the 

                                                
103 ibid. 
104 Operation Barkhane is the French military operation in the Sahel to counter 
terrorism in the region. The mission grew out of the French military’s responses to 
the Taureg occupation of Northern Mali (2013), which were entitled Operation 
Serval and Operation Epervier in Chad (1986).  

105 Ministere de la Défense, République Française, ‘Operation Barkhane’ (30 
November 2015) <http://www.defense.gouv.fr/operations/sahel/dossier-de-
presentation-de-l-operation-barkhane/operation-barkhane> accessed 2 March 
2016.  
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National Movement for the Liberation of Azawad (MNLA) began a 
rebellion against the government in the capital, Bamako. By June, 
this national insurgency had evolved into an open battle for sectarian 
independence of northern Mali between the MNLA and the terrorist 
groups Ansar Dine and the Mouvement pour l’Unicité et le Jihad en 
Afrique de l’Ouest (MUJAO). Following the December 2012 United 
Nations Security Council Resolution 2085106 and an official request 
by the government of Mali, France began a military intervention in 
the north of the country. Three of the five main Islamist leaders were 
subsequently killed during France’s operation, while the remaining 
two, Mokhtar Belmokhtar and Iyad ag Ghali, fled to Libya and 
Algeria respectively, therein dispersing the insurgency.107 

Operation Serval demonstrated France’s capacity to operate 
small field, highly capable forces tailored towards the specific needs 
and objectives of the conflict and with the organisational means to 
deal with quickly evolving situations on the ground. Furthermore, 
Serval’s brigades were equipped with individuals who had subject 
matter expertise and intelligence training on the cultural context in 
Mali, and the foresight to conduct training and interoperating 
military missions with other Sahelian and West African security 
forces. This flexible and robust engagement serves as an example of 
how a technologically sophisticated army should organise and field 
an expeditionary force. Operation Serval was a model example for a 
short-term lightweight intervention that utilised constrained 
resources, which forced the army to adopt structures well suited for 
limited operations. That said, the operation also highlighted the 
limitations of French military capacity to conduct deterrence and 
conventional warfare, given insufficient resources and ground forces 
to be able to conduct a traditional (or conventional) military 
engagement in Mali. By May 2013, France had drawn down 
Operation Serval, leaving only a small mixed combat group in the 
Gao region, called Groupement Tactique Interarmes Desert (GTIA 

                                                
106 UN Security Council, ‘Resolution 2085 (2012)’ (S/RES/2085, 20 December 
2012) <http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2085(2012)> 
accessed 2 March 2016. 

107 UN Security Council, ‘Resolution 1267 (1999)’ (S/RES/1267, 15 October 1999) 
<http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
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Desert), which was mandated to support the UN Mission in Mali 
(MINUSMA), the ECOWAS mission (AFISMA), the EU mission 
(EUTM Mali) and the government of Mali’s forces in carrying on the 
battle against the northern insurgency.108 

Following Serval’s drawdown, Operation Barkhane began as 
France’s long-term counterinsurgency operation in the region on 1 
August 2014. Barkhane operates from a single command post in 
N’Djamena, Chad, and boasts the intended goals of supporting the 
armed forces of the G5 Sahel countries in their actions against 
terrorists and non-state armed groups, and in preventing the 
reconstitution of terrorist sanctuaries in Sahelian ungoverned 
spaces.109 The operation includes a base in Mali of 1,000 troops, an 
intelligence centre in Niger, a special forces centre in Burkina Faso, 
operational bases to support deployment from Cote d’Ivoire, Senegal 
and Gabon, and 3,000 soldiers deployed to support the G5 Sahel 
member state militaries in train and equip missions and bilateral 
joint actions.  

It comes as no surprise given France’s social, historical and 
political interests that the country has held a consistent security 
footprint in the Sahel-Sahara region since decolonisation. However, 
critics of Operation Barkhane have suggested that France’s military 
presence has not galvanised states to build up their own militaries. 
Furthermore, religious radicalisation cannot be prevented through 
military means alone, and Operation Barkhane does not include any 
programming that hones in on countering violent extremism through 
development in the region, in contrast to the American model for the 
TSCTP.110 Operation Barkhane is an example of the use of hard 
power in Africa in order to solve security crises, whereas the TSCTP 
attempts to utilise a robust consortium of soft-power diplomacy 

                                                
108 Michael Shurkin, ‘France’s War in Mali: Lessons for an Expeditionary Army’ 
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109 Ministre de la Défense (n 105). 
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through a development-focused counterinsurgency operation to do 
the same thing. It should also be noted that while the intervention is 
being touted by Europe as the paradigm for future programming in 
the region, there are no European countries that currently have the 
financial capacity to engage in the Global War on Terror in the same 
capacity as the US does. Future operations like Serval will most 
likely be forced to leverage multilateral relationships with NATO 
and the US in order to be sustainable in the long term.111 

4. No Exit Strategy 

There is no clean exit strategy for counterterrorism operations, and 
as they replace traditional methods of intervention, the US footprint 
overseas is guaranteed to expand in relation to both intelligence and 
military capacities, alongside a decreasing emphasis on humanitarian 
relief. The current US military response to the emergence of religious 
insurgent groups is proving to be counterproductive in some 
respects, and some argue that it is actually fuelling the rise of Islamic 
militancy in the Sahel/Maghreb region.  

Experts claim that it is economic assistance that is needed in 
order to mitigate the propensity of these weak states to fail and 
become hotbeds for terrorist activity; but the issue is not actually 
always terrorism.112 Counterterrorism programmes have been known 
to undermine community development and local governance 
initiatives at times. For example in Mali, the focus on AQIM and 
MUJAO as the primary threats in the north have overshadowed 
other problems that are endemic to the region, where the crisis lies 
much more in corruption and bad governance than in credible 
threats from non-state armed groups. Counterterrorism 
programming has at times actually caused institutional erosion at 
this local level.  

This critique does not account for the impact of these security 
programmes on migrants, who are constantly subjected to 
detainment and forced resettlement in the Sahel; as security 
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programmes uproot insurgencies, they also impact vulnerable 
communities whose livelihoods are disrupted by border restraints, 
and in the case of TSCTP the programmes that are being offered to 
mitigate the rise in extremism will also be used to restrict 
migration.113 What is worrisome is that the TSCTP is touted by the 
US and its partners as the paradigm of future counterterrorism 
programming elsewhere, but unless it evolves to focus more on 
development it will continue to serve as a lacklustre programme in 
these complex settings, where AFRICOM takes the lead. In sum, in 
order for the TSCTP to be successful, it needs a centralised 
leadership that can leverage the multi-agency components, a long-
term commitment from the US government and its allies, and a 
heavy emphasis on development. 

Conclusion 

The Bush and Obama administrations set aside a significant 
amount of funding for counterterrorism programmes in Africa; 
however, the spending trajectories were calculated in five-year 
increments without any forethought into what the environment 
would look like in the future. Likewise, American embassies in the 
region have little capability to actually implement these programmes 
in coordination with local governments, who do not have the 
institutional capacity to implement these reforms without a heavy 
hand of assistance and oversight from the United States and/or other 
partner regimes (including other states, international organisations 
and non-governmental organisations). Additionally, local 
governments in these Francophone countries tend to see the US 
presence in the region as both temporary and non-essential, in 
contrast to France’s. Essentially, the US position in the region is 
unclear: American-run programmes boast unclear agendas that must 

                                                
113 International Crisis Group, ‘Mali: Security, Dialogue and Meaningful Reform’ 
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be streamlined and purged of their bureaucratic nuances, so that 
regional partners can efficiently and effectively engage them. 

Moreover, experts are not completely convinced that TSCTP 
will be successful unless it undergoes institutional management 
reforms.114 That said, the same experts still argue that it is the model 
for future counterterrorism operations elsewhere, as long as it asserts 
a sustainable civilian development component and does not become 
solely a military training activity with a robust supply programme 
that supports increased military capacity in weak centralised states 
(similar to Operation Flintlock).115  

Ultimately, Western states boast very minimal understanding 
of how to combat violent extremism in general. Fighting terrorism is 
irregular warfare, and therefore counterterrorism programmes need 
to be constantly evolving in order to sufficiently approach the 
changing dynamics that occur in these unconventional war zones.116 

This shift from traditional interventionist policy to soft-
counterterrorism will continue to endure many challenges in the near 
future, the majority of which will be bureaucratic. However, the 
underlying idea behind the Trans-Saharan Counter Terrorism 
Partnership is still the best way to sustain the Global War on Terror 
and to promote democracy and development in weak states around 
the world. Finally, the most effective approach for encouraging 
sustainable development and mitigating the risk of emerging 
extremism in marginalised communities is through nuanced methods 
of development and humanitarian assistance that rely on counter 
narrative programming and desensitisation campaigns, which are 
driven by anthropological and sociological expertise of the targeted 
community. Until this agenda is incorporated into development and 
CVE programming, it should be expected that these initiatives will 
not successfully counter threats. 
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Women and Citizenship in  
Sudan and South Sudan:  
A Comparative Analysis 

NASREDEEN ABDULBARI* 

Incompatibilities between national laws, on the one hand, 
and international law, human rights rules and principles of 
citizenship with regard to women, their children (who are 
born to a foreign father) and alien husbands, on the other, 
are not uncommon in many countries in Africa and 
elsewhere. This article comparatively analyses the right of 
women to acquire citizenship on an equal basis to men in 
Sudan and South Sudan. It touches on their equally 
important right to pass on their citizenship to their alien 
husbands or their children who are born to an alien father. 
The article further analyses some of the detrimental 
consequences of depriving women of their full citizenship 
rights on their enjoyment of their rights, in addition to 
particular difficulties they face in human-made or natural 
disaster situations. As deprivation of citizenship is a form of 
humiliation with deleterious legal, social and political 
consequences on women, their children and their alien 
husbands, it is necessary that Sudan take steps to ensure that 
Sudanese nationality law is compatible with the Interim 
Constitution of Sudan 2005 and international law. Reform 
efforts should not only be focused on laws, but should also 
target outdated views and cultures. 
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Introduction 

As everywhere else in the world, women represent approximately 
50% of the total population in Sudan and South Sudan. Like their 
male counterparts, they need and should indeed have the right to 
fully belong to political communities, to enjoy their natural or God-
given rights. Citizenship, as Hannah Arendt succinctly puts it, is the 
‘right to have rights’. 1  Her statement is in line with the legal 
definition (as opposed to social sciences’ definition) of citizenship, 
which is focused on the relationship between the state and the 
individual as a foundation of other rights.2 Citizenship is legally 
defined as ‘… a legal bond having as its basis a social fact of 
attachment, a genuine connection of existence, interest, and 
sentiment, together with the existence of reciprocal rights and 
duties’.3 

Article 1(3) of the Charter of the United Nations (‘UN 
Charter’) sets out the importance of respect for human rights and 
fundamental freedoms for all without discrimination as to sex, race, 
language, or religion.4 This includes equal respect for women’s rights 
in all countries, including Sudan and South Sudan. Full citizenship 
rights for women, as this article will argue, is a necessary component 
for the recognition of respect for human rights and the rights of 
women, more generally. 

Full citizenship rights, in their political dimension, give women 
a sense of dignity because the recognition of women’s right to equal 
citizenship, as well as its transmission, is always an indication of 
recognising the equal dignity of men and women. Depriving women 

                                                        
1 Hannah Arendt, The Origins of Totalitarianism (1951) 294-295 in John Helis, 
‘Hannah Arendt and Human Dignity: Theoretical Foundations and Constitutional 
Protection of Human Rights’ (September 2008) 1(3) Journal of Politics and Law 
73, 74. 

2 Bronwen Manby, Citizenship Law in Africa: A Comparative Study (Open Society 
Foundations 2010) ix 
<http://www.opensocietyfoundations.org/sites/default/files/citizenship-
africa_20101118.pdf> accessed 19 April 2015. 

3 Nottebohm Case (Liechtenstein v Guatemala); Second Phase, International Court 
of Justice (ICJ), 6 April 
1955<http://www.refworld.org/docid/3ae6b7248.html>accessed 31 March 2016. 

4 1 UNTS XVI.  
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of their ability to transmit their citizenship to their husbands and 
children (male or female) because of their sex is discrimination in 
citizenship law; it is against their dignity and is, in fact, a reflection 
of the general effect of unjust laws on women. Whether it denies 
them their right to transmit their citizenship or restricts it, it is unjust 
and, indeed, offends human dignity. 5  In this context, women 
themselves are not, generally, denied or deprived of citizenship 
through this discrimination, except where they lose citizenship 
automatically if they marry a foreigner, as we will discuss later. Thus, 
discrimination in citizenship law itself is not the root of women’s 
exclusion in terms of exercising political and other rights—though it 
is symptomatic of the view that women do not have equal rights 
with men in many ways. 

Citizenship, in the words of Naila Kabeer, is ‘…a powerful 
word with connotations of respect, rights, and dignity’.6 In addition, 
citizenship, as a foundation of rights, is necessary for women to be 
present and to participate in decision-making institutions, and 
therefore to take part in decision-making processes on an equal basis 
to men. In all societies, it is hard to ignore the significant role that 
citizenship plays in politically empowering individuals, be they men 
or women. Political empowerment (political participation in 
elections and government) is always necessary for the full realisation 
of human potential, and there are no acceptable reasons why that 
does not or should not include women. But political empowerment 
requires a genuine form of citizenship in its legal sense, to which 
Arendt refers in her above-mentioned statement.  

History, in some situations, demonstrates that those who are 
politically empowered (men for the purpose of this article) will not 
uphold the natural and inalienable rights of the disempowered 
(women in this case), which displays the centrality of the right to 
belong, that is citizenship, in a political community, which alone can 
guarantee for women, as for men, the right to have rights.7 Women 
                                                        
5 UN General Assembly, ‘Declaration on the Elimination of Discrimination against 
Women’ (adopted 7 November 1967) A/RES/2263(XXII) 
<http://www.refworld.org/docid/3b00f05938.html> accessed 6 May 2015. 

6 Naila Kabeer, ‘Citizenship, Affiliation and Exclusion: Perspectives from the South’ 
(2002) 33(2) Institute of Development Studies Bulletin 12,12. 

7 Helis (n 1) 74.  
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would not be able to achieve freedom without citizenship, because 
freedom as a political concept is the ‘…quintessence of the city-state 
and of citizenship’. 8  However, among the many advantages of 
equality in citizenship, access to justice, especially in conflict-ridden 
countries, is the most conspicuous example of how important 
citizenship rights are as far as women and their children (who are 
born to a foreign father) and their alien spouses are concerned.  

Discrimination with regard to the granting of citizenship, 
which may result in a denial of citizenship, prevents women from 
having access to justice not only before domestic justice institutions, 
including informal non-legalistic ones, but also before international 
justice institutions, especially when the so-called diplomatic 
protection actions9 are brought by states before the International 
Court of Justice.  

In situations where children cannot acquire nationality from 
their fathers,10 recognition of women’s ability to confer, without 
unnecessary or unreasonable conditions, their citizenship on their 
children, regardless of their father’s nationality, is necessary to avoid 
statelessness and its deleterious effects. Laws that prevent women 
from doing so are one of the main reasons for child statelessness in 
many countries.11 

                                                        
8 Hannah Arendt, ‘What is Freedom?’ in Hannah Arendt, Between Past and Future: 
Six Exercises in Political Thought (Viking Press 1961). 

9 Please see Art 1 of the Draft Articles on Diplomatic Protection 2006. 
10 A United Nations High Commissioner for Refugees document illustrates that 
those situations ‘…can occur (i) where the father is stateless; (ii) where the laws of 
the father’s country do not permit him to confer nationality in certain 
circumstances, such as when the child is born abroad; (iii) where a father is 
unknown or not married to the mother at the time of birth; (iv) where a father has 
been unable to fulfill administrative steps to confer his nationality or acquire proof 
of nationality for his children, because, for example, he died, has been forcibly 
separated from his family, or cannot fulfill onerous documentation or other 
requirements; or (v) where a father has been unwilling to fulfill administrative steps 
to confer his nationality or acquire proof of nationality for his children, for 
example if he has abandoned the family.’ UNCHR, ‘Background Note on Gender 
Equality, Nationality Laws and Statelessness 2014’, 
<http://www.unhcr.org/4f5886306.pdf> accessed 18 June 2016. 

11 ibid. 
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In short, denial of citizenship leads, inter alia, to 
disenfranchisement and violations of other basic human rights and 
freedoms. It, furthermore, places women and their children and alien 
husbands in a subordinate ‘second class’ position in society, 
undermines access to all other rights, directly affects the ability of 
women to pass on their citizenship to their children and alien 
husbands, prevents them from political participation and 
representation, and eventually leads to marginalisation and social 
exclusion.12 

Employing the central international law theories of equality 
and nondiscrimination, this article critically examines the right of 
women to acquire citizenship and pass it on to their alien husbands 
and children who are born to an alien father. In this context, it 
critiques the citizenship laws of Sudan and South Sudan in light of 
general international law and human rights principles and rules, and 
citizenship-related, women-specific conventions. The article firstly 
analyses the roots of discriminations in the two Sudans. It then 
highlights the relevant provisions in international law and discusses 
in detail the nationality laws in relation to women in Sudan and 
South Sudan. This article then discusses some situations where 
women, their children or alien husbands find themselves susceptible 
to discrimination. The final part concludes the article and makes 
suggestions in regard to improving citizenship law in Sudan and 
South Sudan. 

Roots of Discrimination 

Prior to the emergence of the modern conception of citizenship, and 
during the pre-Christian eras of ancient Sudanese kingdoms in North 
Sudan, women had enormous political power. As in many other 
places in the world at that time, North Sudan was a matriarchal 
society. A Nubian woman, Kandake or Candace, became a queen 
that ruled one of Africa’s ancient kingdoms in North Sudan. 
Subsequently, women had access to privileges through their ability to 

                                                        
12 Please see ‘My Nationality is a Right for Me and My Family: Nationality 
Campaign in Lebanon Jinsiyati’ <https://nationalitycampaign.wordpress.com/> 
accessed 17 April 2015. 
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enable their male counterparts to have access to power including the 
highest position in those kingdoms; it was through the female line of 
relationship that men were able to take the position of king. For 
example, a man who married a daughter of the king would be able 
to see one of his sons reign over his mother’s kingdom. At this time 
women were the path to power. They had influence over their sons 
who ruled; however, they were not in their own right eligible to 
become queens and rule their societies.13 Such traditions did show 
that people in ancient Sudanese kingdoms appreciated that women 
are the custodians of every society’s culture, and perhaps it was 
because of that appreciation that the children of the daughters of a 
king, regardless of their father’s origins, were the ones who took 
over the leadership of the kingdoms.  

Apart from that recognition, however, history shows that 
women in Sudan have always been treated as secondary or second-
class members of their societies. Discrimination against women in 
the two Sudans is rooted in tribal traditions as well as in religious 
systems. In Sudan, in particular, the formal state laws that directly 
impact women’s lives are but a reflection of religious and cultural 
practices that are disadvantageous to women as far as their 
citizenship and other rights are concerned.14 In some areas or tribes 
in the two Sudans, religious laws provide more civil rights to women 
than traditional laws, although, realistically speaking, differentiating 
between the two sets of laws is not always easy, as the norms of the 
former are inherently interpreted or understood in light of those of 
the latter.15 For instance, under the principles and rules of Sudanese 
Islamic law, men are allowed to marry up to four women,16 and in 

                                                        
13 For more information about the role of Kandake in the ancient Nubian 
Kingdoms, please read Dietrich Wildung, Sudan: Ancient Kingdoms of the Nile 
(Flammarion 1997) 302. 

14 The most significant example of such laws is the Personal Matters Law of 1991 
and to some extent the Sudanese Nationality Act of 1994 (as amended in 2011). 

15 Religions, as we know, are abstract principles, the implementation of which 
requires some interaction with the traditions and customs of the society where 
those abstract principles are applied. The implemented or interpreted form or 
forms of any religion reflect to a wide extent the way of life of those who 
implement or interpret it.  

16 S 51(d) of the 1991 Personal Matters Act. 
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Christianity, abiding Christians marry only one,17 while traditional 
laws in both Sudan and South Sudan, in areas where people follow 
African traditions and embrace local religions, allow men to marry 
as many wives as they wish and/or can financially support.18  

It is a tradition today in the Shaggiya tribe in North Sudan not 
to allow a woman to inherit land because they believe the land will 
eventually become the property of her husband who might be from 
another family or tribe.19 In other parts of Sudan and in South Sudan, 
customary laws still to a large extent give women fewer rights than 
men. Tribal traditions differ in their generosity to women in terms of 
civil rights and this has created a legal pluralism in the two countries, 
usually with no option for women other than to be respectful of the 
traditions of their tribes or regions. While Islamic law is open to 
reform through reinterpretation or the process of ijtihad, traditions, 
customs and local belief systems are normally hard to change or 
develop in the short term.20  

During the colonial period, those who were not of European 
descent in colonial Africa were, in general, excluded from full 
citizenship rights: there was a distinction between nationality in the 
sense of a person’s legal membership of a state, and citizenship in the 
sense of full political rights, which is not permissible today. In 
Europe itself, women nationals of the colonial powers also did not 
have full citizenship rights and the right to vote until the early years 
of the twentieth century; as adults, their nationality was often 
dependent on that of their husbands and they were usually unable to 
transmit their nationality to their children of a foreign father. These 
forms of discrimination were often carried over into the new laws of 

                                                        
17 Most Christian theologians argue that in Matthew 19:3-9 and referring to Genesis 
2:24 Jesus explicitly states a man should have only one wife: ‘Have ye not read, 
that he which made them at the beginning made them male and female, And said, 
For this cause shall a man leave father and mother, and shall cleave to his wife: and 
they twain shall be one flesh?’ 

18 Liv Tønnessen, ‘Gendered Citizenship in Sudan: Competing Debates on Family 
Law among Northern and Southern Elites in Khartoum’ (2008) 13(4) Journal of 
North African Studies 455. 

19 Interview with Attorney Wail Elatta and Attorney Saif Eldin Mustafa, (Fairfax, 
Virginia, 23 April 2015).  

20 Tønnessen (n 18). 
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the post-colonial states, which borrowed from the models of the 
European colonial powers. 

The Sudanese state, since independence, has tried as much as 
possible to respect or tolerate the existence of diverse legal systems, 
largely traditional, with regard to family law and other sensitive 
areas. For example, respect or tolerance of traditional laws is a 
continuation of a British policy that aimed to obtain the support and 
collaboration of native administration systems across Sudan to 
maintain order and stability. Inadvertently, the adoption and 
maintenance of that policy have contributed to making suppressive 
and oppressive traditional laws more established in Sudan and South 
Sudan—they have derived legitimacy from the state, in addition to 
the legitimacy that they already had within their particular 
communities. The influence of traditional, religious and colonial 
discrimination against women is still prevalent today. That influence 
in Sudan is most obviously demonstrated by family laws and, to 
some extent, the citizenship law. The 2011 nationality law of South 
Sudan, by contrast, as we will see, has avoided incompatibility with 
global nondiscrimination principles. 

To summarise, as laws usually are a reflection of societal 
notions, it is not surprising that religious practices, customs and 
traditions, in addition to colonial era concepts of citizenship, shape 
and direct the way legislators sometimes think and as a result lay 
down laws that violate women’s rights, in general, and their right to 
full citizenship rights, in particular. The following sections focus on 
citizenship-related violations and their effects. 

International Law 

International law, in general, and human rights rules in particular, 
prohibit gender discrimination in recognising individuals’ rights to 
citizenship or the granting of nationality certificates and documents 
that prove it.21 The most important of those conventions is the 

                                                        
21 For example, see the Art 9(1) of the Convention on the Elimination of all Forms 
of Discrimination against Women (CEDAW) (adopted 18 December 1979, entered 
into force 3 September 1981) UN Doc A/34/46. 
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Convention on Elimination of all Forms of Discrimination against 
Women (CEDAW). 22  This convention, which contains the most 
obvious and inclusive prohibitions on gender discrimination, 
provides that ‘States Parties shall grant women equal rights to obtain, 
change, or maintain their nationality…’.23 

Over and above CEDAW, the International Covenant on Civil 
and Political Rights24 prohibits discrimination on a gender basis. It 
enjoins all states parties to the Covenant to respect all rights 
recognised in the convention and to guarantee such rights for all 
individuals subject to their jurisdictions or within their territories 
without discrimination on the basis of race, colour, language, 
religion, political or non-political opinion, national or social origin, 
wealth or any other discriminatory ground.25 The provisions of this 
article are reiterated in more specific terms in the Convention on 
Nationality of Married Women (1957) and the Montevideo 
Convention on the Nationality of Women (1933). 

The African Charter on Human and Peoples’ Rights26 does not 
provide for the right to nationality. This defect was addressed by 
including detailed and strong nondiscrimination requirements aiming 
at achieving full equality in acquiring citizenship in the Protocol to 
the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa (alternatively and more famously known as the 
Protocol on the Rights of Women in Africa), which provides that:  

(g) a woman shall have the right to retain her nationality 
or to acquire the nationality of her husband; (h) a woman 
and a man shall have equal rights with respect to the 
nationality of their children except where this is contrary 

                                                        
22 ibid. 
23 Art 9(1). 
24 (adopted 19 December 1966, entered into force 23 March 1976) 999 UNTS 171. 
25 Art 2(1). 
26 African [Banjul] Charter on Human and Peoples' Rights (adopted 27 June 1981, 
entered into force 21 October 1986) OAU Doc CAB/LEG/67/3 rev 5, 21 ILM 58 
(1982). 
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to a provision in national legislation or is contrary to 
national security interests.27 

The Protocol, however, is defective or problematic when it 
comes to men’s rights to acquire citizenship through marriage. It 
does not provide for men to have the right to acquire the nationality 
of their wives (i.e. for women to have the right to transmit their 
nationality to their husbands) and, in addition, it allows for 
exceptions in national legislation for national security in the 
transmission of citizenship to children—which, basically, means that 
discrimination is allowed. In this, it falls short of the much better 
provisions in CEDAW.28 

Thus, international law requires all states to ensure that their 
national legislation complies with universally recognised citizenship 
rules. Discrimination violates the general rules of international law 
that prohibit any differentiation between men and women when it 
comes to rights and duties. It also violates the express provisions of 
international conventions that address the issue of citizenship. These 
violations take place when state constitutions and/or laws are not 
compatible with the general principles and rules of international law 
that govern citizenship.  

Citizenship Law in Sudan 

In Sudan, constitutional provisions are consistent with international 
law, but the detailed statutory rules and regulations of acquiring and 
passing on nationality are inconsistent with those constitutional 
provisions and are therefore incompatible with international law. An 

                                                        
27 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa (adopted 13 September 2000, entered into force 25 November 
2005) OAU Doc CAB/LEG/66.6, reprinted in 1 African Human Rights Law 
Journal 40, Art 9. 

28 The reason why the Protocol is so problematic in this respect is basically 
opposition from the Arab states to equal rights. Please see Fareda Banda, ‘Protocol 
to the African Charter on the Rights of Women in Africa’ in Malcolm Evans and 
Rachel Murray (eds), The African Charter on Human and Peoples’ Rights: The 
System in Practice 1986-2006 (2nd edn, Cambridge University Press 2011). 
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example is Article 7 of the Interim Constitution of Sudan 2005,29 
which recognises citizenship as the basis for fundamental rights and 
freedoms. The Article does not draw any distinction between men 
and women in their ability to acquire citizenship and pass it on to 
their children and alien spouses. It provides that ‘citizenship shall be 
the basis for equal rights and duties for all Sudanese’ and that ‘every 
person born to a Sudanese mother or father shall have an inalienable 
right to enjoy Sudanese nationality and citizenship’.30 

The Constitution does not provide that citizens by birth lose 
their Sudanese citizenship if they obtain a nationality of another state. 
Nor does it expressly require aliens to give up the citizenship of their 
previous country or countries to become Sudanese citizens. In fact, 
the Constitution conspicuously provides that a Sudanese national 
may acquire the nationality of another state. This provision clearly 
applies to Sudanese nationals by birth, and, in the absence of an 
express prohibition of dual citizenship, one could assume that 
naturalised citizens are also included by this provision. 

The advantages or benefits of Article 7, as stated above, to 
women are numerous. First, the Article recognises the principle of 
equality in enjoying rights for all citizens, regardless of their sex or 
type of citizenship, be it by birth or by naturalisation. Second, 
women under this Article could confer their citizenship on their 
children who are born to an alien father. Third, Sudanese women 
would be able to retain their Sudanese nationality even if they 
acquire another citizenship by marriage, if the law of her alien 
husband’s country does not prohibit dual citizenship.31 

Before the Sudanese Nationality Act of 1994 was amended in 
2005, Sudanese law did not allow Sudanese women to confer their 
citizenship on their children who are born to an alien father. In 2005, 
the Sudan National Assembly amended the Act to partially allow 

                                                        
29 The Interim Constitution 2005 was passed after the conclusion of the 
Comprehensive Peace Agreement <http://www.refworld.org/pdfid/4ba749762.pdf> 
accessed 18 April 2015. 

30  ibid, art 7(2). 
31 In situations where the law of the husband’s country does not allow dual 
citizenship, a Sudanese woman who is married to an alien may lose her Sudanese 
nationality if she wants to acquire the citizenship of her spouse by marriage. 
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women to pass on their citizenship to their children. Nevertheless, 
when one reads Section 4 of the Act (which was amended again in 
2011),32 the discrepancies between the Constitution and the law are 
obvious. Subsections (1) and (3), which are relevant here, 
respectively read: 

(1) In respect of persons born before the coming into force 
of this Act, a person shall be a Sudanese by birth if he 
satisfies the following conditions: 

(a) if he has already acquired Sudanese nationality by birth; 

(b) (i) if he was born in Sudan or his father was born in 
Sudan; 

(ii) if he is residing in Sudan at the time of coming into 
force of this Act and he and his ancestors from the father’s 
side were residing in Sudan since 1/1/1956. 

(c) if neither the person nor his father were born in Sudan, 
he may, if he satisfies the requirements of para. (b)(ii), 
apply to the Minister to grant him Sudanese nationality by 
birth. 

… 

(3) A person born to a mother who is Sudanese by birth 
shall be entitled to Sudanese Nationality by birth 
whenever he applies for it. 

Another section of the Act that deals with women is Section 8, 
which provides that: 

The Minister [of Justice] may grant a certificate of 
nationality by naturalisation to any foreign woman who 

                                                        
32 The Act was first issued as a provisional decree and then passed into law on 2 
May 1994. In 2005, it was amended. The amendments were passed by the 
National Assembly on 27 June 2005 and signed by President of the Republic on 6 
July 2005. The National Assembly again amended the law in 2011, in the 
aftermath of South Sudan’s secession. The amendments included ss 6, 7, 10, 11 and 
18. The Assembly added a section after s 15 of the law. It passed the new 
amendments on 19 July 2011, and the Council of the States approved them on 26 
July 2011.  
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applies in the prescribed form and proves to the Minister 
that: 

(a) She is the wife of a Sudanese national according to the 
provisions of the laws of Sudan;33 

(b) She has resided in Sudan with her Sudanese husband 
for two years at least from the date of the application, 
provided that the President of the Republic may, upon the 
recommendation of the Minister, exempt her from the 
provisions of this paragraph if she has resided in Sudan 
with her husband for two years at least from the date of 
application. 

As I commented in 2011,  

The continuing gender discrimination (in that a child of a 
Sudanese woman has to apply for nationality and does not 
obtain it automatically) … contradicts the provisions of 
the Interim National Constitution and international norms. 
Nevertheless, children born to Sudanese mothers and alien 
fathers are partially enfranchised by the 2005 amendment 
to the 1994 Act. The 1994 Act now stipulates that such 
children born to Sudanese mothers are entitled to obtain 
Sudanese nationality by descent whenever they submit an 
application to the competent authorities. This is the first 
Sudanese nationality act ever to give this right to children 
born to alien fathers. This is an improvement on pre-2005 
situation but is still discriminatory, because children of 
Sudanese fathers acquire nationality automatically while 
those of Sudanese mother do not. It is also unclear 
whether or not this amendment could be applied 

                                                        
33 Sudanese law provides for civil marriages for non-Muslims, and the legal 
provisions that govern and organise marriage and divorce do not apply to them. 
Marriage between a Muslim man and a non-Muslim woman is allowed, while a 
Muslim woman is not allowed to marry a non-Muslim man, unless the latter 
converts to Islam. Provided that these restrictions are observed, in mixed marriages 
the national law of each spouse determines how the contract is drawn up. After the 
contract is entered into, issues related to property rights and child custody are 
regulated by the laws of the husband’s country, the laws of Sudan in this case. The 
non-Sudanese woman has the same legal marital rights as a Sudanese woman with 
the exception of inheritance entitlements. 
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retrospectively to allow those who were born previously to 
apply to be recognised as citizens.34  

Although the Child Act 2004 (repealed)35 conspicuously provides 
that ‘every child born to a Sudanese mother or father shall have a 
prerogative Sudanese citizenship and nationality’,36 the Child Act of 
2010 does contain a similar article. It generally provides in Chapter 
II under ‘General Principles’ that the state shall guarantee all rights 
of children, especially, among other rights, their right to nationality 
without mentioning the word ‘father’ or ‘mother’.37 It should be 
noted, too, that the right is put under general guiding principles of 
the Act, which shall, according to the Act, be the basic principles in 
the enforcement of its provisions. In fact, the Act literally repeats 
Article 5(d) of the 2004 Act, which also contained that principle in 
Chapter Two, on ‘Protection of Children: General principles’. 

In practice, the Constitutional Court has recently reaffirmed in 
Iman Hasan Benjamin v Sudan Government38 the right of children 
born to a Sudanese mother and an alien father to obtain Sudanese 
citizenship. In that case, the appellant requested that the Court 
declare Section 10(2) of the Sudanese nationality law, which has 
stripped all South Sudanese from their previous Sudanese citizenship, 
unconstitutional. The Court has referred to Section 4(3) of the 
Sudanese Nationality Act as the basis on which Iman could acquire 

                                                        
34 Nasredeen Abdulbari,  ‘Citizenship Rules in Sudan and Post-Secession Problems’ 
(2011) 55(2) Journal of African Law 157, 164-5. 

35Provisional Decree, Child Act 2004 (Sudan) 
<http://www.law.yale.edu/rcw/rcw/jurisdictions/afn/sudan/Sudan_ChildAct.pdf> 
accessed 18 April 2015. 

36 General Principle 5(D). The introduction to s 5 states that ‘… the following 
general principles and regulations shall be the basic principles in the enforcement of 
the provisions of this Act …’. 

37 General Principle 5(2)(e). The Act provides that in the implementation of the Act, 
guidance should be found in the Sudan Interim Constitution of 2005; the 
international agreements and protocols that Sudan has ratified; and the decisions, 
policies and directives that shall be laid down by the National Council for Child 
Welfare, which is established by the Act 
itself<http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/85969/96608/F24740441
5/SDN85969%20Arabic.pdf> (in Arabic) accessed 18 April 2015. 

38  Iman Hasan Benjamin v Government of Sudan [2014] case no. 150/2012 
(unpublished). 
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Sudanese citizenship. Iman was born to a mother from the Daju tribe 
(a native Darfuri tribe) and a father from the Bari tribe (a native 
South Sudanese tribe). She and her mother were both born in 
Alhasahisa in central Sudan. Approximately seven months before 
South Sudan’s secession, her father died in Khartoum. In July 2012, 
Iman was in the process of applying for college, but she could not 
complete and submit her application because she needed a national 
identification number, the acquisition of which required a nationality 
certificate. She applied for a nationality certificate, based on her 
father’s Sudanese citizenship at the time of his death. The Civil 
Registry rejected her application on the basis that, after South 
Sudan’s secession, her father had lost his Sudanese nationality by 
virtue of Section 10(2) of the nationality law, and therefore she could 
not obtain Sudanese citizenship depending on her father. She missed 
the deadline for applying to Sudanese higher education institutions, 
which was 18 July 2012. Whether Section 10(2) is constitutional is 
beyond the scope of this article, but what is relevant is the 
reassertion that Iman was eligible to become Sudanese based on her 
mother’s nationality. The problem that arose however was that Iman 
is a de jure South Sudanese, as both the Court and the Civil Registry 
have argued in their respective decisions that her father was from 
South Sudan. 

Although the Act was amended for the second time in 2011, 
the amendment did not remove such discrimination from the section 
on women’s ability to confer their citizenship on their children.  

The 2011 amendment related to the automatic loss of 
Sudanese nationality for a person who acquires ‘de jure or de facto’ 
South Sudanese nationality. It is worth noting here that if a Sudanese 
man acquires South Sudanese citizenship through marriage or any 
other ground, he would automatically lose his Sudanese citizenship, 
and the same applies to Sudanese women who might acquire South 
Sudanese citizenship. The Sudanese nationality law prohibits dual 
citizenship with South Sudan, while allowing it with other nations.39 
In theory, the law does not require actual acquisition of South 
Sudanese citizenship; de jure acquisition of South Sudanese 
nationality, i.e. eligibility to acquire it, suffices. While this de jure 

                                                        
39 S 10(2). 
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acquisition rule clearly applies to those who are perceived to be 
South Sudanese because of their tribe or ethnic group, its application 
to Sudanese women or men who marry a South Sudanese national is 
not so clear. 

Sudan does not stand out alone in having a gender-biased 
nationality law. As of 8 March 2015, 27 states,40 mostly in the 
Middle East, North Africa and Sub-Saharan Africa, do not permit 
women fully or partially to confer their citizenship to their 
children. 41  This non-permission takes one of three forms: non-
permission with limited or no exceptions to mitigate statelessness, 
non-permission with some safeguards to prevent the occurrence of 
statelessness, and non-permission with additional safeguards to 
ensure that statelessness arises in very few circumstances.42 A simple 
reform of the Sudanese law would make the law fully compatible 
with international law on nationality and statelessness.  

Furthermore, the Act does not contain any provisions on aliens 
married to Sudanese women, as is the case regarding alien women 
married to Sudanese men. In practice, a Sudanese woman would not 
be able to pass on her Sudanese nationality to her alien husband. 
This is consistent with what is provided for in the laws of many 
African43 and Middle Eastern countries or with what is actually 
practiced in those countries. For instance, in Cote d’Ivoire and the 
Democratic Republic of the Congo (DRC), in constitution or law 
drafting processes, law-makers were forced to provide for 
complicated provisions to make acquisition of citizenship difficult 
for foreign men marrying female DRC citizens. Today, the law in 
DRC, extraordinarily, stipulates that both the Council of Ministers 
and the National Assembly must respectively approve and consider 

                                                        
40 These are Bahamas, Bahrain, Barbados, Brunei Darussalam, Burundi, Iran, Iraq, 
Jordon, Kuwait, Lebanon, Liberia (has pledged to reform the law which is 
inconsistent with its constitutional provision), Libya, Malaysia, Mauritania, Nepal, 
Oman, Qatar, Saudi Arabia, Sierra Leone, Somalia, Sudan, Suriname, Swaziland, 
Syria, Togo and the United Arab Emirates.  

41 (n 10). 
42 ibid. 
43 Please see Table 3, ‘Right to pass citizenship to a spouse’ in Manby (n 2) 49. 
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any application by an alien man for acquiring DRC citizenship by 
marriage.44 

Why foreign men are, in particular, prevented from acquiring 
citizenship through a female citizen in those two countries is 
connected to prevalent abuses by some male aliens of generous laws 
to acquire citizenship through marriage. However, the appropriate 
response to such abuses is not to lay down discriminatory laws, but 
to punish those who are convicted of violating the law for the 
purposes of obtaining immigration benefits. In this context, the 
United States is an excellent example. Under the immigration laws of 
the United States, both women and men, are permitted to pass on 
their citizenship to their alien spouses. The only exception is when 
the marriage is sham, i.e. fraudulently entered into solely for the 
purposes of obtaining US citizenship or evading the immigration 
law.45 In terms of its wording, the United States Immigration and 
Nationality Act 1952 (amended several times by many amending 
laws) does not have specific chapters, sections or provisions for 
women in this regard. The sections that deal with the issue of 
citizenship conferral to alien husbands are general and apply to men 
and women equally. 

As for acquisition of citizenship based on ancestors’ residency, 
i.e. the residency of great-grandparents, the current Sudanese Act 
gives individuals the right to claim Sudanese citizenship only if their 
ancestors from the father’s side were Sudanese, provided that the 
petitioner was residing in Sudan when the 1994 Nationality Act was 
passed, which is a form of discrimination prohibited by several 
international conventions.  

Throughout history, women have always shouldered the 
greatest portion of oppression in any society where there existed 
oppression, and they have always paid the highest price for any 
social imbalances, where discriminatory situations usually become 
the norm.  

Many arguments have been/are made across the world by 
those who still defend discrimination against women to justify the 

                                                        
44 Manby (n 2) 47. 
45 S 319 US Immigration and Nationality Act 1952 [8 USC 1430]. 
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non-recognition of women’s rights or the violation of such rights, 
especially her right to pass on her nationality to her children and 
husband without discrimination (despite the flawed nature of such 
arguments). 46  Dealing specifically with oppression and 
discrimination against women, it is useful to draw on the work of 
Mustafa Hejazi, a Lebanese author, who wrote that:47 

Wherever suppression and exploitation have existed, the 
greatest forms of them have affected women, and wherever 
there is a need to humiliate a creature, women are the ones 
that are selected. However, the truth is that the nature of 
women has nothing to do with this suppression. The 
biological and anatomic differences between men and 
women do not justify lessening women and do not provide 
any natural support for the oppression that is inflicted on 
them. The biological reality goes completely to the 
opposite direction, as women’s immune system is better 
than that of men, and their hereditary biological 
construction is stronger. Their nerve palsy balance with 
which they are born is not less than that of men in any 
situation. The difference lies in the position that is given or 
accorded to either of them, and the opportunities that 
develop these characteristics in men while blur or destroy 
them in women… 

Discrimination does not only make women susceptible to 
exploitation and humiliation, but it also deprives them of legal 
benefits that come with having the right of nationality recognised 
and protected. These benefits are two-fold: at the domestic level, 
those who are citizens of a specific state, enjoy rights such as the 
right to vote, the right to be elected to public positions, education, 
permanent residency, ownership of property, free travel, employment, 
and many others, which are as significant to women as they are to 

                                                        
46 Gila Stopler, ‘Countenancing the Oppression of Women: How Liberals Tolerate 
Religious and Cultural Practices that Discriminate against Women’ (2003) 12 
Columbia Journal of Gender & Law 154; see also Marilyn French, The War 
against Women (Reprint edn, Ballantine Books 1993). 

47 Mustafa Hejazi, Social Backwardness: An Introduction to the Psychology of the 
Suppressed Human Being (9th edn, the Arab Cultural Center 2005) 200-201 (in 
Arabic, the citation is the author’s translation). 
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men in their daily lives. At the international level, holders of a 
specific state’s nationality enjoy different types of protections that 
international law enjoins and entitles states to provide to their 
citizens. For instance, if a woman has been humiliated or treated in a 
way that is not consistent with human dignity and a state wants to 
bring an action before the International Court of Justice or any other 
international tribunal, that state should prove that it has a 
nationality connection to that woman.48 Otherwise, the state against 
whom the action is brought would be able to object to the action 
based on a lack of nationality relationship, which is one of the so-
called preliminary objections in diplomatic protection actions.49 Any 
of the preliminary objections prevent international courts from 
discussing the substantive matters of the case. 

Citizenship Law in South Sudan 

On 7 July 2011, the Government of South Sudan passed a 
nationality law, the Nationality Act, 2011, in preparation for South 
Sudan’s declaration of independence from Sudan.50 Sections 8 and 13 
of the Act deal with women’s acquisition of nationality and their 
ability to pass it on to their alien husbands, respectively. It is 
impressive that the new nation has adopted a law that is more 
generous than the Sudanese Nationality Act, which makes it one of 
the African nations whose nationality laws are consistent with 
international law with regard to women. Section 8, which deals with 
eligibility requirements, provides in Subsection (1)(a) that a person 
born before and after the entry into force of the Act shall be 
considered a South Sudanese national by birth if any of such 
person’s parents, grandparents or great-grandparents, on the male or 
female line, were born in South Sudan. 

                                                        
48 For example, see Ahmadou Sadio Diallo, (Republic of Guinea v Democratic 
Republic of the Congo) [2007]  Preliminary objections, ICJ GL No. 103, ICJ Rep 
582, ICGJ 52 (ICJ 2007), 24 May 2007. 

49 ibid (n 9). 
50 The Nationality Act, 2011 [South Sudan] (7 July 
2011)<http://www.refworld.org/docid/4e94318f2.html> accessed 19 April 2015. 
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Section 8(3) deals with children of naturalised South Sudanese 
citizens, in addition to persons whose parents are South Sudanese by 
birth, who are born after the coming into effect of the Act. It 
stipulates that they are South Sudanese nationals by birth if their 
father or mother was a South Sudanese by birth or naturalisation at 
the time of the birth of such a person. 

With regard to married women, the Act grants aliens who are 
married to a South Sudanese national, male or female, the right to 
become a South Sudanese national with certain—and to some extent 
reasonable—conditions. First, the Act stipulates that the Minister of 
Justice must approve the application, which, according to the Act, 
should be submitted in accordance with the procedures set forth in 
the regulations. Second, the person should be a lawful husband or 
wife, i.e. the marriage should be entered into according to the law of 
South Sudan. Third, the husband or the wife should have lived with 
their spouse in South Sudan for a continuous period of not less than 
five years before the date of his or her application.51 

Once the application of an alien wife or husband for 
naturalisation is approved, the person becomes a naturalised South 
Sudanese citizen, and in consistency with modern conceptions of 
citizenship, the South Sudanese Act does not require renunciation of 
the nationality of the naturalised citizen’s previous country.52 The 
law therefore does not only recognise the right of aliens who are 
married to South Sudanese citizens to become citizens themselves, 
but it also recognises the dual nationality principle as far as they are 
concerned. This is one of the most apparent examples of how the 
South Sudanese law is progressive in relation to women’s full right to 
nationality.  

Another characteristic of the South Sudanese Nationality Act, 
which is similar to the Sudanese Nationality Act, is that the Act gives 
the President of the Republic the power to exempt any person 
married to a South Sudanese national from the satisfaction of the 

                                                        
51 S 13.  
52 Before South Sudan’s independence in 2011, the Sudan People’s Liberation 
Movement/Army adopted the New Sudan Nationality Act, which required in s 9 
that an alien could be granted the New Sudan nationality on the condition that he 
renounces his previous nationality. 
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requirements stipulated under Section 8. This power-of-the-
president-to-exempt section with regard to citizenship, in general, 
and the citizenship of married aliens, in particular, is common in the 
laws of many countries on the African continent. 

Ostensibly, the provisions of the citizenship law of South 
Sudan do not discriminate against women when it comes to 
acquiring, retaining or passing on citizenship to alien husbands or to 
children born to such husbands. Compared to the law of Sudan, the 
South Sudanese law is much more progressive as far as the right of 
South Sudanese women to pass on their nationality to their husbands 
and children is concerned. The very first draft of the law contained 
provisions that were discriminatory against women in this regard. 
The United Nations High Commissioner for Refugees and other 
human rights organisations provided some excellent suggestions and 
comments on the first draft of the law. It is clear those comments 
and suggestions have all been accepted by the South Sudan 
Legislative Assembly and incorporated into the law. 

The Nationality Act of South Sudan reflects Article 45 of the 
Transitional Constitution of South Sudan 2011 (as amended in 
2013), which deals with citizenship in South Sudan. Article 45 of the 
Transitional Constitution of South Sudan itself resembles Article 7 of 
the Interim Constitution of Sudan in a couple of ways. Sub-articles 
45(1), 45(2), 45(4) and 45(5) make the same provisions as sub-
articles 7(2), 7(1), 7(3) and 7(4) of the Interim Constitution of Sudan. 
It seems the provisions of the former have been taken verbatim from 
the provisions of the latter. Article 45 of the South Sudanese 
constitution, however, adds two interesting provisions that do not 
appear in Article 7 of the Sudanese constitution. The first reaffirms 
the right of every citizen to enjoy all the rights guaranteed by the 
Constitution, and the second, which is more relevant to women’s 
rights to citizenship, provides that aliens may acquire the nationality 
of South Sudan by naturalisation in accordance with the law of 
South Sudan. This second sub-article enables South Sudanese women 
to pass on their citizenship to their alien husbands. The statutory law 
in this regard, as we have seen earlier, requires the satisfaction of 
certain conditions, which are reasonable and common in the laws of 
many other countries in Africa and around the world. 

During the five decades of war between North Sudan and 
South Sudan, South Sudanese women suffered in different ways, 
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especially when they moved to other places searching for safety, 
protection and opportunities. The provisions of this Act and indeed 
those of the constitution recognise their struggles and respect their 
dignity, and will certainly help them achieve their full potential, if 
the law is put into practice. As many of them married non-South 
Sudanese citizens, including Sudanese men, their children and their 
alien husbands would not face problems obtaining South Sudanese 
citizenship under the provision of the South Sudan Nationality Act 
of 2011.  

Citizenship Law Reform in Other African Countries 

The Sudanese Nationality Act could simply follow the provisions of 
the South Sudan Act to be compatible with the Interim Constitution 
of Sudan and international law. Changing the Act, or adopting a 
totally new one, is the easiest, fastest and most cost effective way to 
harmonise the law with the Constitution and with international law. 
In Kenya, for instance, a new law, the Kenyan Citizenship and 
Immigration Act,53 was adopted in 2011 to ensure that the statutory 
laws complied with the 2010 Constitution. 54  Although the law 
requires a relatively long period of time for a foreigner married to a 
Kenyan to become a citizen, it recognises the right of women to pass 
on their nationality to their alien husbands. 55  However, as the 
experiences of some African countries demonstrate, litigation by 
individuals and human rights organisations is, in some contexts, an 
effective method for bringing about change. A benchmark case in 
this regard is the Unity Dow case decided by the High Court and 
subsequently the Court of Appeal in Botswana in 1993. In that case, 
Unity Dow, a Motswana lawyer married to an American, was 
prevented from passing her nationality on to her husband, Peter 
Nathan Dow, and two of her children, Tumisang and Natasha, who 
were born after she officially married an alien husband. Interestingly, 
                                                        
53 The Kenya Citizenship and Immigration Act 2011, (30 August 2011) 
<http://www.refworld.org/docid/4fd9a3082.html> accessed 20 April 2015. 

54 Adopted in 
2010<http://www.kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=Const2010
> accessed 19 April 2015. 

55 (n 53) s 11 on Citizenship by Marriage. 
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the law allowed her to pass on her citizenship to one of her children, 
Cheshe, who was born out of wedlock. In 1984, the Botswana 
Citizenship Act of 1982 (which provided for any person born in 
Botswana to be a citizen on a jus soli basis) was amended. The new 
amendment provided that a person would become a citizen at birth 
only if, irrespective of where he or she was born, his or her father (or 
his or her mother if he or she was born out of wedlock) was a citizen 
of Botswana. It allowed women married to nationals of Botswana to 
apply for naturalisation on preferential terms. However, alien men 
married to Motswana women were not given the same right.56 Dow 
decided to challenge the constitutionality of the discriminatory 
sections of the Citizenship Act on the grounds that they violated the 
bill of rights. In 1991 and 1992, the High Court decided in favour of 
Dow. In later stages of the case, the Court of Appeal also decided the 
case in favour of Dow. The Court of Appeal stated that: 

[T]he time that women were treated as chattels or were 
there to obey the whims and wishes of males is long past 
and it would be offensive to modern thinking and the 
spirit of the Constitution to find that the Constitution was 
deliberately framed to permit discrimination on the 
ground of sex.57 

Decisions on cases about the constitutionality of a section or 
sections of a law go far beyond their particular parties and times in 
terms of their impact. Thus, the consequences of the Unity Dow case 
decision were not only in relation to Unity Dow and her family. The 
decision of the Appeal Court resulted in a major amendment to the 
citizenship law in Botswana that now allows an alien man married to 
a female Motswana citizen and their children born as a result of their 
marriage to become citizens of Botswana, provided that the alien 
man also meets some other requirements under the citizenship law of 
Botswana. The case is now mentioned among and cited by human 
rights lawyers and litigants as an example of how litigation could 
support the cause of achieving equality in citizenship.  
                                                        
56 Botswana Citizenship Act 1982 (as amended in 1984) ss 4, 5 and 13, in Manby (n 
2) 48. 

57 Unity Dow v Attorney-General, (High Court of Botswana, Misca. 124/1990, June 
1991), (2001) AHRLR 99 (BwCA 1992) <http://www.law-
lib.utoronto.ca/diana/fulltext/dow1.htm> accessed 19 April 2015. 
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Other Situations 

Discrimination with regard to acquiring citizenship through the wife 
or the husband or from the mother or the father is not the only 
example of incompatibility between domestic laws and the 
international legal norms of citizenship. There are other situations 
where women find themselves prone to losing or not being able to 
acquire citizenship. 

Marriage, Divorce and Change of Nationality 

The first of those is the situation of women who get married, 
divorced or whose husband’s nationality changes during marriage, if 
they are married to alien husbands. Historically speaking, this was 
due to the ‘dependent nationality’ or the ‘unity of nationality of 
spouses’ principle, which became prevalent and acceptable in many 
nations at the beginning of the twentieth century. According to the 
principle, a woman who marries an alien man automatically acquires 
his nationality and loses her previous country’s nationality. In this 
regard, two justifications have been made as a rationale for this 
principle: the first is that all members of a family should have the 
same nationality (unity of nationality), and the second is that 
important decisions affecting the family are made by the man and 
that women do not actually make such decisions.58 This principle is 
obviously based on an out-dated, and in some places obsolete, 
patriarchal position that a woman’s legal status is acquired from or 
through a man’s status (first her father or brother and later her 
husband). The patriarchal position is based on the arguments that 
are made against women’s equality to men, which I have referred to 
in the beginning of this article. In addition, the principle has two 
other out-dated bases, which are loyalty and identity. It was a 
prevalent notion that nationality entailed loyalty and that a woman 
who married an alien man would have divided loyalties and would 
therefore be put in a conflictual or intolerable situation, something 
that would cause problems for her. The principle also had to do with 
the conception of citizenship itself, which was related to a person’s 

                                                        
58 United Nations, Division for the Advancement of Women, ‘Women 2000 and 
Beyond: Women, Nationality, and Citizenship’  (June 2003) 
<http://www.un.org/womenwatch/daw/public/jun03e.pdf> accessed 7 May 2015. 
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identity: the old or traditional relationship between the person and 
the state. In this context, loyalty to the state is the counterpart of the 
state’s duty to protect its citizens. In many states and societies, it was 
assumed that a married woman’s primary location, as it is the case in 
various societies today, is in the private sphere, within the home, and 
under the protection of her husband. There was no recognition of 
her need of a separate public identity and legal relationship.59 While 
these were the foundations upon which this particular form of 
discrimination against women was based, national laws today 
should reflect the current realities of life, as women have their 
independent legal personalities. In addition, citizenship is now a legal 
relationship between the individual and the state, and personal 
identity is no longer or should no longer be the determinative factor 
in the existence or nonexistence of that relationship. 

The United Nations has adopted a convention to specifically 
address this situation—the 1957 Convention on the Nationality of 
Married Women.60 While this convention is still in force, technically 
speaking, it has been superseded by CEDAW, which has much 
stronger rights on equality since the former Convention presumes 
that discrimination will continue. But the 1957 Convention is 
interesting, historically speaking. It expressly provides that the 
celebration or dissolution of a marriage between a woman and an 
alien man or the change of nationality by the husband during 
marriage does not automatically affect the nationality of the wife.61 
As women sometimes have difficulties retaining their nationality 
when the nationality of their husband changes, the Convention gives 
them the right to do so. It states that ‘…neither the voluntary 
acquisition of the nationality of another State nor the renunciation of 
its nationality by one of its nationals shall prevent the retention of its 
nationality by the wife of such national’.62 Except in situations where 
the exigencies of national security and policy require otherwise, 
States are obligated under the Convention to put specially privileged 
naturalisation procedures in place for alien wives of their nationals 

                                                        
59 ibid. 
60 Convention on the Nationality of Married Women (entered into force 11 August 
1958) 309 UNTS 65.  

61 ibid Art 1. 
62 ibid Art 2. 
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to request or acquire nationality.63 In consistency with the provisions 
of this Convention, the citizenship laws of the two Sudans do not 
contain provisions that deprive women of their citizenship if they get 
married to alien men. In addition, they contain provisions that 
enable women to acquire Sudanese and South Sudanese nationalities, 
respectively, if they are married to Sudanese or South Sudanese 
nationals.  

In many countries, there are judicial practices and legislation 
under which alien wives have the right to request or acquire the 
nationality of their husbands as a matter of right, i.e. not as a matter 
of privilege. The Convention prevents states parties from construing 
any of the provisions of the Convention as affecting such practices or 
legislation. Doing so would be contrary to the spirit and primary 
purpose of the Convention.64 

It should be noted here, once again, that CEDAW, to which 
Sudan is not a party, puts an obligation on all states to ‘take all 
appropriate measures to eliminate discrimination against women in 
all matters relating to marriage and family relations’. 65  The 
Convention has a specific Article on nationality, which provides that: 

1. States Parties shall grant women equal rights with men 
to acquire, change or retain their nationality. They shall 
ensure in particular that neither marriage to an alien nor 
change of nationality by the husband during marriage 
shall automatically change the nationality of the wife, 
render her stateless or force upon her the nationality of her 
husband. 

2. States Parties shall grant women equal rights with men 
with respect to the nationality of their children.66 

Joining CEDAW is necessary for Sudan to affirm its 
commitment to making equality between women and men, in general, 
a reality. South Sudan, which acceded to the Convention in 

                                                        
63 ibid Art 3. 
64 ibid Art 3(2). 
65 ibid Art 16. 
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September 2014, should ensure that its provisions are fully 
incorporated into its relevant laws. 

Access to Documents 

The second situation under which women lose or might lose their 
nationality or might not be able to obtain it at all is when they 
become displaced or refugees during man-made or natural disasters 
such as wars and earthquakes. Loss of documents is one of the direct 
ramifications of such disasters. Although both men and women are 
negatively impacted by the loss of documents, especially citizenship 
ones, women usually suffer more than men, especially under legal 
systems where laws are not consistent with the principles of human 
rights and nationality acquisition. The provisions of the Sudanese 
nationality law that require a male line of relationship for women to 
acquire or re-acquire nationality certificates and other related 
documents create special problems or hurdles for women that they 
might never be able to overcome. In countries where there are wars, 
as has been the situation in Sudan and South Sudan, men usually 
join the warring parties, while women and their children flee to the 
camps of internally displaced persons or cross the nearest 
international borders in search of security and protection. Their male 
relatives may be killed or they may themselves become refugees in 
other countries. 

As full enjoyment of fundamental freedoms, rights and 
protection is one of the benefits of citizenship, disenfranchisement 
and lack of legal protection are some of the serious problems that 
internally displaced persons (IDPs) and refugees face. There are two 
major reasons behind this: the first is that they are seen as strangers 
by the locals; and the second is their inability to re-obtain their 
nationality and identification documents. The second problem is 
more obvious in countries that do not have advanced and proper 
registers for their citizens. South Sudan is understandably an obvious 
example of the second problem. When IDPs move from rural areas 
to urban areas, it might be the first time many of them apply for 
nationality and identification documents. Here women face double 
discrimination from the laws of the country and from the host 
communities that see them as strangers. 
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The African continent, which witnesses one of the highest rates 
of displacement in the world because of armed conflicts, has paid the 
issue of document loss during conflicts substantial attention. That 
attention is reflected by the adoption of the Convention for the 
Protection and Assistance of Internally Displaced Persons in Africa, 
which is the first regional convention that tries to address the issue of 
displacement comprehensively. 67  According to the Convention, 
African States are required to create and maintain updated registers 
for all internally displaced persons within their jurisdiction or areas 
under their effective control. The Convention states that, in doing so, 
states can collaborate with international organisations and 
humanitarian agencies.68 In reality, international relief organisations 
might be better positioned (especially where there are tribal or 
regional conflicts that are normally characterised by polarisations) to 
access IDP areas and can therefore assist governments in carrying out 
the obligations placed on them by the Convention. In addition, 
recognising the significance of documents in enjoying rights, the 
Convention requires states to issue all IDPs with relevant documents 
necessary for the enjoyment and exercise of their rights. It names 
passports, personal identification documents, civil certificates and 
marriage certificates.69 In this regard, it gives women, men and 
separated and unaccompanied children an equal right to obtain such 
documents and to have such documentation issued in their own 
names. 70  It also prohibits the imposition of any unreasonable 
conditions, such as requiring return to one’s area of habitual 
residence in order to obtain the previously mentioned or other 
required documents. The Convention goes farther by providing that 
the failure to issue IDPs with documents should not, in any way, 
impair the exercise or enjoyment of their human rights.71 This article 
is particularly significant, as it reminds African governments that 
documents are merely a means and that human dignity should be 
respected and protected regardless of evidence that proves citizenship. 
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The African Union Convention on IDPs reflects, reiterates and 
turns into law the guiding principles of the United Nations on 
Internal Displacement. 72  The turning into law of those guiding 
principles is consistent with the mission of the African Union, which 
aims at maintaining human rights and ending discrimination on any 
ground, especially on a gender basis. A direct incorporation by 
Sudan and South Sudan of the provisions of the Convention would 
certainly greatly contribute to improving the situation of IDPs and 
refugees, in general, and those of them who are women, in particular, 
as the two nations have one of the highest rates of IDPs, and Sudan, 
in addition, hosts thousands of refugees from neighbouring countries, 
especially Eritrea and Ethiopia.  

Conclusions 

The discriminatory provisions that are prevalent as far as nationality 
is concerned do not only reflect defects in the laws of the countries 
that apply them, but also deeper social problems that result in 
inequality between men and women. There is always a proportionate 
relationship between inequality and persecution. Depriving or 
preventing women from attaining their full natural right to 
citizenship is, no doubt, in and of itself a form of humiliation. As a 
result of such deprivation or prevention, women may be unable to 
have access to vital rights and freedoms domestically and 
internationally. The detrimental effects do not only affect women, 
but also include their children (in some situations) and their alien 
husbands. 

This deprivation, which takes place through discrimination, 
does not only reflect arbitrary practices, but also standpoints and 
views that are upheld by men, and formalised and defended by the 
law in the context of social exclusion of women in male-dominated 
or patriarchal societies, despite the fact that all scientific theories and 
arguments, as well as a variety of current realities of life, prove those 
standpoints and views wrong. 

                                                        
72 OCHA, ‘Guiding Principles on Internal Displacement’ (1998) UN Doc 
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Unlike the Sudanese nationality law, the South Sudan 
Nationality Act of 2011 is consistent with the national constitution 
(2011 Constitution of South Sudan, as amended in 2013) as far as 
women and their acquisition of citizenship are concerned. In this 
regard, it is compatible with international law, as it recognises the 
rights of women to both acquire citizenship and pass on their 
citizenship to their children and alien spouses. The law, therefore, 
would enable women to obtain citizenship in situations where 
women face special problems obtaining or re-obtaining citizenship 
documents, as they do not need to establish a relationship to a male 
relative, who might not be available and may never be available. The 
Sudanese law needs to be reformed in this respect so that women can 
acquire nationality without having to rely on their male relatives. 

The 2005 amendment to the Sudanese Nationality Act ended a 
previous legal discrimination against Sudanese women by allowing 
them to confer their nationality on their children who are born to 
alien fathers. However, the children do not acquire nationality 
automatically as they have to submit an application to the competent 
authorities, which is still a partial form of discrimination. In addition, 
the current law does not allow Sudanese women to pass on their 
citizenship to their alien husbands, which is incompatible with the 
1957 Convention and human rights principles of equality, in general. 
In the case of children born to a Sudanese father, nationality is 
obtained automatically, while in the case of children born to a 
Sudanese mother and an alien father, nationality is not so acquired. 

The African Union Convention for the Protection and 
Assistance of IDPs in Africa is unique in that it legalises the guiding 
principles of the United Nations on IDPs. Its focus on nationality 
and identification documents helps protect the displaced, in general, 
but as women usually make up the vast majority of IDPs, the 
Convention is protecting women and their dependents, in particular. 
Both Sudan and South Sudan should incorporate the provisions of 
the Conventions into their laws if IDPs are to fully benefit from the 
assistance and protection that they are entitled to. In this context, 
Sudan should join the Convention and South Sudan should 
incorporate its provisions into its laws, since it is already a party to 
the Convention. 

The Sudan Nationality Act of 1994 should be amended so that 
its provisions become fully consistent with the international legal 
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regime of citizenship vis-à-vis women and thus end discrimination 
against women and their children and alien spouses. This 
amendment could simply happen by changing the law. Alternatively, 
individuals, with assistance from civil society organisations or 
human rights lawyers, could also resort to courts since the Interim 
Constitution entitles women to full equality in citizenship rights. As 
happened in Botswana, litigation might lead to fundamental changes 
when laws are declared unconstitutional. On the other hand, the 
Sudanese government must join all the conventions that were 
specifically designed to end discrimination against women, especially 
discrimination with regard to citizenship. 

As this article demonstrates, deprivation of the right to 
nationality is, in point of fact, deprivation of all rights, the most 
significant of which is the right to protection before domestic and 
international justice institutions. In this regard, the efforts of the 
state to end discrimination against women should go far beyond 
simply amending the nationality law; it should adopt and implement 
policies that aim at changing obsolete and outdated views and 
arguments still upheld by both men and women that women are 
inherently weak, naturally impotent and historically unequal to men. 
It might take a long time for such policies to produce the desirable 
effect or bring about fundamental change, especially in conservative 
societies, such as the Sudanese one, but law, as an effective social 
change instrument, could certainly play a crucial and maybe decisive 
role in precipitating it. 
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Human Rights in the Lion’s Den: 
Law, Politics, Policy and Witness 
Protection in Rio de Janeiro 

MARCUS VAB DE MATOS AND  
ANDREA SEPÚLVEDA* 

This article is a case study in which we want to put to the test 
the very notion that human rights can be improved by 
government policy. To achieve this goal we will examine the 
problematic relationship between human rights and public 
policy that emerged in the implementation of the Witness and 
Victims Protection Programme (PROVITA) in Rio de Janeiro 
between 2010 and 2011. We argue that only when we take a 
critical perspective of human rights discourse and use it to 
turn government institutions against themselves, can we ever 
make any serious advance in protecting human rights. We 
will put this theory to the test by analysing one case: the case 
of ‘Daniel’, which tested witness protection policies in Rio de 
Janeiro to its limits. Such limits are usually borderline places 
between statutes, administrative law, public policies, police 
institutions, NGOs and political parties. In the Brazilian 
context, they also revolve around a subtle and dangerous 
relationship between organised crime and government 
security forces. Emergency situations, as the study will 
illustrate, may go beyond political agreements, shortening 
negotiations, crossing borders between the legal and illegal, 
and expanding policy through an almost dialectic tension. 
There is very limited information about this kind of policy 
(witness protection), and this justifies the need for research 
and the analysis of case-related evidence. 
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Introduction 

In this article we discuss the Programa de Proteção a Vítimas e 
Testemunhas Ameaçadas de Morte [Witness and Victims Protection 
Programme] (PROVITA) in Rio de Janeiro, and its implementation 
in public policy that was in place from 2010 to 2011, with a focus 
on the ‘Daniel’ case that tested decision makers to the limit and 
created the environment for new solutions.1 Our objective is to 
analyse the close, risky and often contradictory relationship between 
the stark reality of having a widely corrupt police force that often 
acts as a human rights violator on the one hand, and a weakened 
human rights governmental structure built to deal with precisely 
those human rights violations on the other. This scenario is 
worsened by the circumstance that the very implementation of the 
PROVITA depends largely on the police. 

This scenario would be sufficiently challenging by itself, as it 
puts to the test the manner of implementation—and effectiveness—
of human rights as a public policy with the aim of protecting the 
rights to life and personal security of the person. However, in Brazil, 
one could add additional layers of contradictions leading to 
increased difficulties in the implementation of such human rights 
public policy. Legislation, for example, was not thought out in a 
systematic manner, which would have been more conducive to 
bridging some of the gaps arising from the coexistence of statutes 
with clashing rules and purposes—those established under a 
neoliberal state institutional framework,2 sharing the space with 
some welfare oriented ones.3 As a result of such non-systematic 
legislation, any public official attempting to implement the witness 
protection programme in line with a human rights public policy 

                                                
1 Information contained in this paper is in accordance to Brazilian Federal Statute 
N. 9.807/1999, therefore all confidential data will be treated accordingly. Names 
and places have been changed to make that possible. 

2 David Harvey, A Brief History of Neoliberalism (Oxford University Press 2007). 
3 Boaventura de Sousa Santos and César A Rodríguez-Garavito, Law and 
Globalization from Below: Towards a Cosmopolitan Legality (Cambridge University 
Press 2005) 236. 
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would be faced with considerable constraints arising from legally 
established controls on governmental spending.4 However essential 
those measures are,5 the protection of life and security of the person 
should be strongly considered to permit some leeway to allow 
effective compliance with human rights legislation.6 

These contradictions emerge strongly in the disparity between 
the lack of resources of government agencies in the Executive 
branch, and the broader federal legislative structure built by 
Brazilian Administrative Law and its Federal Constitution.7 This lack 
is then, not only of financial resources, but also of procedural 
measures and infra-legislative guidance at the State and Municipal 
(local government) levels. We will be looking at these broader 
national challenges for the Brazilian Federation by focusing on how 
they emerged at the State level in Rio de Janeiro.  

This article focuses on the Secretaria Estadual de Assistência 
Social e Direitos Humanos [State Secretary of Social Assistance and 
Human Rights] (SEASDH), and we hope our case study will 
highlight the need to improve SEASDH’s infrastructure design, 

                                                
4 Take, for example, the ‘Lei de Responsabilidade Fiscal’ [the Fiscal Responsibility 
Act] (LFR)—which is formally known as the Complementary Statute No. 101 and 
the Federal Statute No. 8,666/1999, which establishes bidding and auction 
procedures for governmental contracts. 

5 To clarify, we are not arguing against measures for the protection of governmental 
financial health. 

6 The relevant human rights statute in this case is the Federal Statute No. 9,807 of 
1999, which establishes rules for the implementation of PROVITA in Brazil. It is 
worth noting that Article 70 establishes quite resource demanding obligations on 
the state, in order to effectively protect threatened individuals and their families, 
such as putting in place home security strategies, including security gadgets; secure 
transfers to new places of residence, or to places of work; monthly financial 
allowances for subsistence needs when the person is prohibited from securing a 
livelihood through work; social, psychological and medical assistance; and support 
for any civil and administrative commitments. 

7 Here its perhaps interesting to note that, although Brazilian legislation generally 
follows the model of civil law systems, it is peculiar in terms of how administrative 
law is enacted: there is no ‘code’ of administrative law, as one would expect. 
Administrative law at state and local levels follows the Federal Statute No. 
9,784/1999. To understand a bit more about this issue, see: Marçal Justen Filho, 
Curso de direito administrativo (Editora Revista dos Tribunais 2013). 
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administration and staff allocation for PROVITA and other 
protection programmes.  

Our method is what one can call ‘participatory observation’—
following, for example, Jose Vargas,8 where the observer is located 
inside the observed ‘group’ or community. Or, as we might say in 
this case, when the observer is ‘caught’ by an apparatus: a network 
of power relations determined by government bodies, police officers, 
NGOs, realpolitik, the media, and people threatened with death.9 
This method, which is directly applied by anthropologists in 
ethnographic studies, ‘requires that researchers simultaneously 
observe and participate (as much as possible) in the social action 
they are attempting to document’.10 At the same time, we concede 
the methodological contradiction of attempting to maintain enough 
intellectual distance from our object of study—as if that would 
enable us to undertake a critical analysis of it—and describing events 
in which we took part.  

However, there seems to be no other way of addressing this 
issue. There is an insurmountable lack of information and scholarly 
debate on witness protection policies and programmes globally.11 
This is probably for the most obvious reasons: fear that giving out 
information on the programmes might expose the network of 
protection and put at risk the witnesses under protection. On the 
other hand, one might ask if this is perhaps not the reason for the 
lack of public engagement and improvement in budget and policies 

                                                
8 José Vargas, Sociologia, (1st edn, Porto Editora 2002) 119-20. 
9 Giorgio Agamben, ‘What Is an Apparatus?’ and Other Essays (Stanford University 
Press 2009). 

10 Lynne Hume and Jane Mulcock, Anthropologists in the Field: Cases in Participant 
Observation (Columbia University Press 2004) vi. 

11 Any research on the topic will lead to the discovery of a few related and non-
related studies about different programmes. Most of these studies focus on criminal 
justice issues, rather than human rights or public policy. See, for example: Scottish 
Office, Towards a Just Conclusion: Vulnerable and Intimidated Witnesses in Scottish 
Criminal and Civil Cases (Scottish Office 1998). For other examples, see Nicholas R 
Fyfe, Protecting Intimidated Witnesses (Ashgate 2001); and Mitch Morrissey and 
Steven R Siegel, ‘Denver District Attorney’s Office Witness Protection Program’ 
(2015) Prosecutor, Journal of the National District Attorneys Association, 1 
January 2015 <https://www.highbeam.com/doc/1G1-436332394.html> accessed 27 
October 2016.  
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of these programmes.12 Here we are looking to fill this gap in the 
academic debate by bringing forward a case study on the topic. 

After all, the protection of people whose lives are threatened 
due to collaboration with the judicial system should be considered as 
one of the most basic and important roles of the state (or 
government). This statement is commonplace in international law— 
where it could be understood to arise from the International 
Covenant on Civil and Political Rights (ICCPR)—as it is in the 
Brazilian 1988 Federal Constitution (article 144). This notion is 
based, firstly, on a shared body of principles, according to which the 
protection of life and individual fundamental rights is supposed to be 
granted by member states. 13  Secondly, it derives from the very 
principle that proposes that ‘public security’ in Brazil, as well as 
individuals’ physical safety, is a ‘duty of the state, right and 
responsibility of all’.14 

Nevertheless, the concept of protection may vary depending on 
the gravity, nature and objects of risk and protection—who or what 
is under threat—especially depending on the availability of public 
policy and resources of protection programmes. In Brazil, the federal 
Union, as well as most of the federate States, have several different 
ways of protecting people under threat: from simply monitoring 
witnesses’ situations, to a change of identity and removal from their 
original place of residence in extremely serious situations. Although 
witness protection is considered an essential and integral policy, 
legislation and law making are hard to develop because they apply to 
several different federate political levels and public bodies and are 
frequently inadequate, as we will see further. But before we look at 
policy, police and the violation of human rights, we should perhaps 
say a little more about the theory behind our study. 

                                                
12 Brazil is no exception in this case. There are very few studies on the topic. For an 
interesting study on PROVITA, see Cássia Maria Rosato, ‘Subjetividades 
Ameaçadas: Mudança de Nome de Testemunhas Protegidas’ (2013) Estudos de 
Psicologia<http://www.redalyc.org/articulo.oa?id=26128209012> accessed 27 
October 2016. 

13 United Nations International Covenant on Civil and Political Rights (adopted 19 
December 1966, entered into force 23 March 1976) 999 UNTS 171, Art 7. 

14 Brasil Constituição Federal, Art. 144. 
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We are fully aware that human rights have been transformed 
from a rebellious and seditious discourse into a discourse for 
government and state legitimacy. As Costas Douzinas puts it: theory 
and action on human rights have been officially given to 
‘triumphalist journalists’, ‘bored diplomats’ and ‘wealthy 
international jurists’. 15  Following Conor Gearty, we agree that 
human rights and democracy are the ‘two big ethical ideas to emerge 
victorious from the short twentieth century’, and that they ‘do not 
naturally fit together’.16 Sometimes democratic ways of choosing 
representative government and their ways of investing money in 
public policies—through administrative law and bureaucratic 
procedure—‘inevitably’ clash with human rights, not only on the 
practical, but also on the theoretical level. 17  It is from these 
theoretical perspectives that we will put human rights practices to 
the test. 

Our research therefore examines human rights from a critical 
perspective. Considering these difficulties—factual, administrative 
and legal—does it make a difference for the effectiveness of the 
implementation of PROVITA that those in charge of it were 
personally committed to the human rights cause and thus compelled 
to act within such a difficult environment in a near ‘rebellious’ 
manner?18 In more general terms, is it relevant for the success of 
human rights public policies that ‘human rights militants’ join the 
bureaucratic machine of the government and, moved by a very 
peculiar and fragile political scenario, short-circuit them, and then 
make them turn, finally, in another direction, towards better human 
rights compliance? Is it then possible to make ‘human rights’ again a 
rebellious discourse (and practice)? Or does bureaucratic 
procedure—by the means of realpolitik and administrative law—
always ‘neutralise’ human rights, turning them into fragile and low-

                                                
15 Costas Douzinas, The End of Human Rights: Critical Thought at the Turn of the 
Century (Bloomsbury 2000) 7. 

16 CA Gearty, ‘Spolis for which Victor? Human Rights within the Democratic State’ 
in CA Gearty and Costas Douzinas (eds), The Cambridge Companion to Human 
Rights Law (Cambridge University Press 2012) 214-15. 

17 ibid 216. 
18 Douzinas 345. 
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cost policies in the same way a legal positivist interpretation of law 
tries to manage the ‘language of Rights’?19  

It seems that, when SEASDH took responsibility for 
PROVITA, it became clear that they did not have the infrastructure, 
staff and financial resources necessary to adequately handle human 
rights emergency cases. And it also became clear that it was 
impossible for the same team of people to handle all the bureaucratic 
procedures, the necessary political negotiation and the emergencies 
because they had become a new powerful player in the ‘witness 
protection’ game: the more cases they solved, the more cases would 
be sent to them. However, one case would make them challenge the 
whole bureaucracy by turning abstract hypothetical subjects of 
protection into a concrete, urgent, problem-solving request on an 
individual’s behalf.  

By creating a creative institutional space for challenging the 
context and the limitations (both in budget and personnel) that they 
were dealing with, SEASDH officers were able to plan and think of 
possible practices to solve those challenges—although, as we will see, 
those plans never really took off.  

It might be the case that the implementation of human rights 
public policies, particularly those challenging ones such as 
PROVITA, must be pushed forward through windows of 
opportunities created by interested and committed officers willing to 
transform insurmountable problems into notable advances. This 
would amount to a method that departs from the constant and slow 
incremental process that notoriously permeates social policies in 
Brazil.  

However, before we can put this assertion to the test, we will 
explain the context in which these challenges emerge. After that we 
will focus on the legal framework and institutional design of 
PROVITA, and finally, we will look at the case of ‘Daniel’ and how 
it re-shaped human rights policies. 

                                                
19 ibid. 
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Rio de Janeiro ‘Is not for Beginners’: 
Political Parties, Administrative Law, Drugs,  
Guns, Militias and (Possibly) Human Rights 

We begin with a brief contextual outline of Rio de Janeiro security 
and human rights policies. The state of Rio de Janeiro was—and still 
is in many ways—a place of extremes.20 Not only a place where 
extreme poverty meets extreme wealth in a national context; it is 
also a place where a kind of globalised economics made it possible to 
buy drugs and weapons of war—either Russian, European or North 
American—on an extremely pervasive scale. During the 1990s, the 
combination of drug and gun dealing with extreme poverty turned 
Rio’s many slums into places owned by criminal factions with highly 
technological warfare—AK-47, AR-15, grenade-launcher and anti-
aircraft guns were commonplace in the teenage vocabulary in many 
slums.21 That was a cause and, at the same time, a result of police 
and state corruption, which had become intertwined with drug and 
gun dealing activity.22 In many cases, this state of affairs resulted in 
an even worse problem: the organisation of so called ‘milicias’, 
where police officers would lay ‘siege’ to entire communities, impose 
their own taxation and force votes for politicians of their choice, 
organising themselves as huge ‘Mafias’.23 

We are not going to present detailed data on this because it has 
already become commonplace for those familiar with the Brazilian 
and Latin American context. It is the case that what we are 
describing has become so well known that the stories of those who 

                                                
20 Zuenir Ventura, Cidade partida (Companhia das Letras 1994). 
21 Maria Alves and Philip Evanson, Living in the Crossfire: Favela Residents, Drug 
Dealers, and Police Violence in Rio de Janeiro (Temple University Press 2011). 

22 Diogo Azevedo Lyra, Relatório Rio: Violência Policial E Insegurança Pública 
(Justiça Global 2004). For an English translation, see 
<http://www.observatoriodeseguranca.org/files/rio_report1.pdf> accessed 7 
November 2017.  

23 For a better understanding of the problem, see: ‘Relatório Final da Comissão 
Parlamentar de Inquérito destinada a Investigar a Ação de Milícias no Âmbito do 
Estado do Rio de Janeiro’ (Resolução No. 433/2008). 
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live these experiences are retold through fiction24—like Luiz Eduardo 
Soares’ books, 25  Fernando Meirelles’ City of God film and José 
Padilha’s two major Elite Squad movies, 26  which are now 
(problematically) considered to be evidence of this present 
situation.27 Instead we are going to focus on the institutional and 
political choices that made it possible for the witness protection 
programme (PROVITA) to become what it is now—including many 
choices made through accident, experience or ‘necessity’.28  

But one should note that the sources we use to explain the 
situation in Rio de Janeiro, this situation did not emerge 
immediately. It was the result of historical processes and cumulative 
factors that resulted in the growth of urban populations and the 

                                                
24 We are following here both the methods of Law and Film, and Law and 
Literature, developed in Critical Legal Studies since the 1970s; and also the visual 
culture scholars – such as Bauldrillard, Paul Virilo, MacLuhan, etc – who would 
claim that the ‘real’ is now (on postmodern conditions) completely determined by 
its relation to a ‘hyper-reality’(which is constructed by fiction). 

25 For the intricate links between drug and weapons dealing, and police corruption, 
see: Luiz Eduardo Soares, André Batista, and Rodrigo Pimentel, Elite Squad 
(Weinstein Books 2008). For the following consequences of how that opened up 
the possibility for the organisation of so-called ‘milicias’, see: Luiz Eduardo Soares 
et al., Elite da Tropa 2 (Nova Fronteira, n.d.). 

26 Elite Squad [DVD] (2007). The famous Captain Nascimento character says in Elite 
Squad that the police were ‘badly trained and badly paid. And people like that 
should not go out in the streets carrying guns’.  

27 To understand the depth of the relationship between José Padilha’s movies and 
the problematic contribution of police officers to make the films ‘realistic’, see: 
Marcus VAB de Matos, ‘Direito e Estado de Exceção: Dispositivos, Arquétipos e 
Semelhanças nas Imagens de Tortura e Vigilância do Cinema Contemporâneo. 
(Dissertation, Universidade Federal do Rio de Janeiro, UFRJ 2011) 
<http://www.direito.ufrj.br/ppgd/index.php/dissertacoes/41-autor-marcus-vinicius-
araujo-batista-de-matos-direito-e-estado-de-excecao-dispositivos-arquetipos-e-
semelhancas-nas-imagens-de-tortura-e-vigilancia-do-cinema-contemporaneo> 
accessed 27 October 2016. 

28 According to Paula Kapp, ‘by the end of November 2010, militias had control of 
41.5 % of the 1,006 slums in Rio de Janeiro, compared with 55.9% controlled by 
drug factions, and 2.6% controlled by the State Government UPP—Pacifying Police 
Unit’. ‘O Programa de Proteção a Vítimas e Testemunhas Ameaçadas—PROVITA: 
Indicativos de Análise na Perspectiva Dos Direitos Humanos’ in Cadernos de 
Direitos Humanos (SEASDH 2011). For further information, see Núcleo de 
Pesquisas das Violências da Universidade Estadual do Rio de Janeiro—UERJ 
<http://www.ims.uerj.br/nupevi/> accessed 27 October 2016. 
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deepening of inequality.29 These factors include the growth of the 
economy, the availability of welfare policies for the redistribution of 
income,30 and, specifically, the ideas, ideologies and understanding 
of politicians and political parties of what the role of public security 
policies and police forces were in this context.31  

Since the neoliberal reforms of the 1990s, federate states are 
faced with two major challenges in administrative law, which have 
affected the whole public administration. One is the Lei de 
Responsabilidade Fiscal [the Fiscal Responsibility Act] (LFR)—
which is formally the Complementary Statute No. 101. The second 
is the Federal Statute No. 8,666/1999, which establishes bidding and 
auction procedures. They are both considered very effective in terms 
of establishing limits to government expenditure on personnel and 
supplies, but they both imposed very strict procedures and 
bureaucratic measures that slowed decision-making and policy 
implementation—especially when considering public security and 
human rights policies.  

For our case, is important to say that the Fiscal Responsibility 
Statute (LRF) establishes that federate states cannot spend more than 
60% of their revenue on personnel costs. That leaves little choice for 
federate state governments dealing with the need to hire personnel 
but to sign partnership contracts with companies or NGOs—who 
will, in the end, hire their own staff to work for that branch of 
public service, without causing an ‘official’ increase of government 
staff. This is despite the fact that public officers—which includes the 
whole police force (military and civil), firefighters, teachers, judicial 
analysts, judges and technical staff—in the executive secretariat was 
mostly composed of political supporters, and very few could be 
considered technicians or specialists in their own field. 

                                                
29 Gilberto Freyre, The Masters and the Slaves: A Study in the Development of Brazilian 
Civilization. (University of California Press 1986). 

30 Carlos Lessa, O Rio de Todos os Brasis: Uma Reflexão Em Busca de Auto-estima 
(Editora Record 2001). 

31 Surprisingly enough, the amount of investment in the state and local level doesn’t 
seem to change from one state to another in relation to the supposed difference in 
ideology between different political parties in the political scenario. In this sense, 
see Iris Gomes dos Santos et al., ‘A Política de Segurança Pública No Brasil: Uma 
Análise Dos Gastos Estaduais (1999-2010)’ (2015) 21(1) Opinião Pública 105. 
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That was the case in 2010 when, facing re-election, Governor 
Sergio Cabral, a member of the Partido do Movimento Democrático 
Brasileiro [Brazilian Democratic Movement Party] (PMDB), 
appointed a ‘technician’ to be the state secretary of human rights and 
social assistance, the head of SEASDH. In the government party 
coalition, SEASDH was supposed to be offered to a member of 
Partido dos Trabalhadores [Worker’s Party] (PT) in Rio de Janeiro. 
However, due to the election rules, all party members who ran for 
election in parliament—at any level—had to leave their positions 
inside the executive branch. Therefore, Cabral chose Ricardo 
Henriques, a member of the PT who was not one of the names in the 
Rio de Janeiro party coalition. Henriques then risked making the 
political situation even more fragile by deciding to appoint Pedro 
Strozenberg as his undersecretary of human rights—who was then 
close to Marcelo Freixo (state MP, leader of the opposition to 
Cabral’s government) from the Partido Socialismo e Liberdade 
[Socialism and Freedom Party] (PSOL), and also a well-known 
lawyer and head of an important human rights NGO. Strozenberg 
then chose very interesting cabinet personnel, mostly composed of 
university specialists or experienced technicians from NGOs—most 
of them experiencing their first time in ‘government’, and maybe 
naïve and amateur, as critics would put it. Inside this cabinet, he 
created the Superintendência de Defesa e Promoção de Direitos 
Humanos [Superintendence of Defence and Promotion of Human 
Rights] (SDPDH), an office responsible for dealing with the most 
serious violations of human rights and administering programmes to 
face a broad number of issues: witness, child and human rights 
activists protection programmes (including PROVITA); human 
trafficking and slavery; refugees; right to memory; torture; and the 
design of a new human rights state council and plan. As one of their 
first measures, they made propositions for research and monitoring 
of human rights data that had, so far, never been produced in Rio—
one of those being Paula Kapp’s article in the ‘Human Rights Notes 
Project’.32 

This strange, creative and interesting experience in SEASDH 
lasted only until the elections—almost six months. After being re-

                                                
32 Kapp (n 28). 
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elected, Cabral dismissed Henriques and gave back the head of 
SEASDH for nomination by the PT. The party then appointed 
Rodrigo Neves, party leader in the state assembly, to SEASDH. 
Neves, who is both a historical friend and political rival of Marcelo 
Freixo, chose Antonio Carlos Biscaia—former MP and retired public 
prosecutor and national secretary of public security—as his 
undersecretary of human rights. As this was a considerably radical 
change, the dismissal of a great number of personnel was expected. 
Nevertheless, many technicians were retained and were given 
important roles in the structure of SEASDH during the Biscaia 
administration. And—most importantly for the objectives of this 
article—Biscaia maintained the structure of the Superintendence of 
Defence and Promotion of Human Rights (SDPDH) and appointed a 
public defender (or public lawyer)—a ‘career state official’—to head 
it.33 This was the condition necessary to sustain, develop and make 
several improvements to the SDPDH, as well as to its programmes 
and objectives.  

In addition to the political differences at the party level, the 
complex management of human rights policies and particularly 
witness protection programmes also require an institutional 
collaboration between different governmental agencies of the three 
powers (executive, legislative and judiciary) and across the three 
levels of the federation. Implementing and developing protection 
programmes was, on the national level, the responsibility of the 
presidency of the republic, under the (now extinct) Secretaria de 
Direitos Humanos [Secretariat of Human Rights] (SDH), the 
Secretaria Nacional de Segurança Pública [National Secretariat of 
Public Security] (SENASP), the Força Nacional de Segurança 
[National Security Force], and its co-related government bodies on 
the federate state level. 

In the state of Rio de Janeiro, public security and protection 
programmes were under the joint responsibility of the Secretaria de 
Segurança Pública [State Secretariat of Public Security] (SESEG), as 

                                                
33 This was Andrea Sepúlveda, one of the authors of this paper. Andrea has been in 
office since 14 March 2011, and is still there after the change of secretariat due to 
elections. She is now the head of the secretariat of human rights, as undersecretary 
of SEASDH. 
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well as the SEASDH. The first is responsible for commanding and 
selecting agents and officers to provide police and security measures 
to witness protection programmes, and the latter is to manage, 
coordinate, monitor and propose political decisions for life 
protection programmes.  

Although the challenges of implementing human rights and 
witness protection programmes in these contexts are immense, and 
there are currently lots (hundreds) of necessary improvements still to 
be made to them, we want to take account of what has been done in 
the period of 2010–11. Underlying this attempt is an idea that, even 
though many of the improvements that are mentioned here are not 
in place anymore—either due to changes in the federal government 
or due to the economic crises that hit the state at time of writing—if 
only we can manage to register the lessons learned, these experiences 
can be valuable in the future.34  

But to make sense of how a case changed the scenario that was 
presented before us, we should first take a look at the structure and 
functions of the Witness and Victims Protection Programme between 
2010 and 2011, and only then, move on to analysing our case. To 
do that we will begin by observing the legal framework of PROVITA 
and then pointing to the inadequacy of the programme in dealing 
with emergencies. 

                                                
34 Here we are not being naïve about this: on the contrary, we are adopting a 
position that one could consider to be an strategic kind of ‘optimism’: if we can 
register these experiences and reflect on our own failures and (small and transitory) 
successes, perhaps the results of this effort will last.  

For a similar use of the idea of optimism, see Costas Douzinas, ‘Welcome to the Age 
of Resistance’, (Open Democracy, 1 March 2014) 
<http://www.opendemocracy.net/can-europe-make-it/costas-douzinas/welcome-to-
age-of-resistance> accessed 7 November 2016. 
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The Witness and Victims Protection Programme  
(PROVITA) in Rio de Janeiro between 2010 and 2011  

and the Proposition of a New ‘Emergency Solve’ 
Programme (SEAPPA) 

There are three major federal acts that we have to bear in mind 
when addressing this issue, all of which share a common human 
rights approach to the protection of life and security of the person, 
and consequent interest in imposing a concern for the dignity of the 
human person on programmes that otherwise and elsewhere could 
be considered as merely pertaining to public security.  

PROVITA was created by Federal Statute No. 9,807 on 13 
July 1999, focusing on establishing protection to victims and 
witnesses who choose to ‘voluntarily collaborate with police 
investigation or criminal procedure’.35 Besides that, Enactment No. 
3,518, from 20 June 2000, established rules, norms and procedures 
of security and secrecy to PROVITA and created the Protection 
Programme for Special Convicts (SPDE) for the protection of the 
indicted and convicted.36 According to this enactment, the protection 
to people threatened with death would consist of a complex set 
group of programmes and policies, where PROVITA and SPDE 
would be joined by the Protection Programme for Children 
Threatened with Death (PPCAAM) and the Protection Programme 
for Human Rights Defenders (PPDDH). Also, we have to consider 
Enactment No. 4,671 from 10 April 2003, which approved the 

                                                
35 Brasil, LEI No. 9,807, 13 July 1999 
<http://www.planalto.gov.br/ccivil_03/leis/L9807.htm> accessed 7 November  
2016. 

36 SPDE is particularly important as it complements PROVITA. The first (although 
it only exists in the federal level) is responsible for the protection of people after 
they are convicted or arrested. PROVITA specifically rules out witnesses under 
those situations. See art 2, s 2 of LEI No. 9,807, 13 July 1999: ‘Estão excluídos da 
proteção os indivíduos cuja personalidade ou conduta seja incompatível com as 
restrições de comportamento exigidas pelo programa, os condenados que estejam 
cumprindo pena e os indiciados ou acusados sob prisão cautelar em qualquer de 
suas modalidades. Tal exclusão não trará prejuízo a eventual prestação de medidas 
de preservação da integridade física desses indivíduos por parte dos órgãos de 
segurança pública.’ 
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internal rules of the programme and determined the number of 
personnel and roles they had to develop for the protection 
programme to work properly inside the Secretariat of Human 
Rights. However, that only applied at the national level. The idea 
behind these statutes and regulations is that state government bodies 
should follow and become responsible for implementing their own 
protection programmes over the years. To do that, they could count 
on financial support from the union or the federal government.37 

Rio de Janeiro was the first federate state to create its 
PROVITA,38 by state Statute No. 3,168/1999. However, as in most 
federate states, the effective implementation of the programme was 
achieved by a series of ‘administrative contractual agreements’ (or 
partnerships) between three actors: first, at the federal level, the 
SDH/PR, which invested almost 80% of the financial resources 
required to keep the programme running, would make a contractual 
agreement with a federate state body (in Rio, during 2010–11, this 
was SEASDH); then, SEASDH would provide the additional 20% of 
financial support for the programme, and propose a similar 
agreement—however, with much more difficult regulations and strict 
legislation—to an NGO. In addition to these three levels of financial 
administration (that includes the federal level); the state has also 
organised itself into three different levels of implementation of the 
programme: the political, executive, and technical levels.  

PROVITA’s political decision-making is the responsibility of a 
deliberative council (Conselho Deliberativo do PROVITA—
CONDEL), a multi-sectorial body composed of several public 
institutions, particularly from the administration of justice and the 
NGO under contractual agreement with the government. It is the 
task of the CONDEL to decide whether a victim or a witness of a 

                                                
37 Accoding to Paula Kapp, in 2010, 17 states had joined the National System of 
Protection: Acre, Amazonas, Bahia, Ceará, Distrito Federal, Espírito Santo, Goiás, 
Maranhão, Mato Grosso do Sul, Minas Gerais, Pará, Paraná, Pernambuco, Rio de 
Janeiro, Rio Grande do Sul, Santa Catarina e São Paulo. Witnesses who asked for 
protection, even in states that do not have PROVITA at the state level, would be 
supported by the federal programme. The only state that had a different 
programme was Rio Grande do Sul, which ran its own protection programme 
(Kapp (n 28) 4-5. 

38 ibid 14. 



Birkbeck Law Review Volume 4(1) 

112 

crime should enter the programme; this takes place during classified 
meetings into which not even the interested person is allowed. In 
addition, the CONDEL is mandated to make decisions on the 
improvement of the policy itself. The existence of this multi-
institutional council is further justified by the need to establish a 
‘checks and balances’ mechanism in which the rights of the person 
ought to be protected by each of the members, which are 
representatives of myriad institutions. 

At the other end of the spectrum stands the NGO, whose main 
responsibility is to hire technical staff that will closely monitor the 
wellbeing and the needs of witnesses and victims. It is also worth 
noting that the NGOs engaged in the protection programmes are 
usually those dedicated to human rights activism, thus reinforcing 
the human rights character of the protection programme. The team 
of professionals hired by the organisation—usually a lawyer, a 
psychologist and a social worker—also undertakes the difficult task 
of continuously assessing the risk of threat to and the level of 
autonomy enjoyed by those under protection. This is of utmost 
importance, especially because people under threat ought to be given 
a chance to design an entirely new plan of life.   

Finally, the state governmental human rights body closely 
monitors the regular execution of the programme by the NGO, both 
financially and technically. This includes demanding regular 
expenses reports in a quite complicated way—NGOs must, for 
example, declare how much they spend and present receipts under 
formal requisition, so that their commercial network of suppliers are 
not exposed to the whole bureaucratic process—and updates on the 
wellbeing of the programme’s beneficiaries.  

This tripartite system, as described above, has been developed 
mostly on a pragmatic basis. As one would expect, especially due to 
the complexities involved in protecting human lives, there have been 
and there continue to be myriad problems in the daily execution of 
PROVITA. 

Despite its de facto existence, the CONDEL has only very 
recently been established in a formal manner—by State Executive 
Order No. 43,047, approved on 22 July 2011. In any case, it was 
not functioning properly, as the meetings were attended only by 
representatives of a few organs, namely (and usually) the SEASDH, 
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the Public Prosecutors Office, the Bar Association and the NGO.  
After its formal establishment, all other public organs have 
nominated representatives and the meetings have gained 
considerable momentum, with great benefits to the debate on the 
protection policy. There is no doubt, however, that the CONDEL is 
still in its infancy, as there is still room for improvement in both its 
functioning and its effectiveness. 

Moreover, there are problems related to the timing of the 
inclusion of victims and witnesses in the programme, leading to the 
very unfortunate existence of a waiting list. It is of course 
unacceptable for a protection programme such as PROVITA that 
potentially threatened people are left waiting and remain in danger. 
Albeit unacceptable, this is explained by a number of factors. The 
procedure for entering in PROVITA starts with a request from a 
public prosecutor, the legal professional mandated by law to 
commence the criminal prosecution procedure. The regulation of 
PROVITA states that, apart from the existence of the death threat, 
the person needs to have been a witness or a non-fatal victim of a 
crime and this condition implies that he or she must contribute to 
securing a successful prosecution. Thus the public prosecutor, due to 
his or her legal mandate, is in a position to assess whether the 
witness or victim will be important for solving the crime. No person 
will therefore enter the programme without the request of such a 
professional. 

With the request, the person is then referred, usually by 
SEASDH or the president of the CONDEL, to the team of technical 
professionals hired by the NGO, who will assess the social, 
psychological, and other conditions of the person and close family 
and the risk involved. They will then issue a technical opinion. A 
formal procedure is formed and taken to the CONDEL, where the 
procedure is handed to one of the members of the council, on a 
rolling basis, for voting. This member will then write his or her 
vote—favourable or not—and take it to the next meeting of the 
CONDEL, when all votes are taken. Only then is the person able to 
enter the programme, which, as one can conclude, may easily take 
two months. 

The SEASDH’s monitoring of administrative contracts with 
the federal government and the NGO is also has its difficulties. As 
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mentioned above, there are several rules designed to guarantee the 
appropriate application of public resources. Therefore, correctly 
executing the contracts is sometimes nothing short of a Herculean 
task and an entire team of agile and specialised financial 
administrators would ideally be necessary to prevent delays and 
ensure the regular application of resources. At the moment, such 
contracts endure over a long period, through various sectors of 
different organs and professionals who check their compatibility 
with several norms,39 but who are not familiar with the particulars 
of the protection programmes and therefore do not understand the 
need for a flexible outlook when applying rules in extreme 
situations. It is thus absolutely necessary that legislation is reformed 
with the purpose of making extraordinary concessions for urgent 
situations such as those faced by prospective subjects of the 
protection programmes. 

Delays in the application of resources and in the decision-
making of the CONDEL have a deleterious impact on the efficiency 
of the entire system of protection, precisely because people under 
threat cannot wait for administrative procedures to take their due 
course. This is especially the case where there is an immediate 
vulnerability caused by recent threats.  

It is self-evident that measures ought to be taken to prevent 
delays. It is common sense that a threatened person should not wait 
more than 15 days, which is a perfectly reasonable timespan for 
procedures to develop. However, even 15 days is too much time for 
someone who is threatened by a potential murderer, therefore there 
must be an emergency system in place that deals with such cases and 
provides a minimum level of protection even before a formal risk 
and compatibility assessment. 

The ‘Daniel’ case is a dramatic example of how difficult it is to 
respond to the palpable risk of a threat and possibly imminent death 
with all such difficulties in place. There will be no references under 

                                                
39 Standard agreement, contract procedures and monitoring demands a thorough 
analysis from at least 10 people, including public officers from different 
government branches, and not counting among those the financial administrative 
staff from the NGO. Accordingly to State Resolution No. 217/2011, from the State 
Civil Secretariat, public officials may take up to 45 days to analyse that data.  
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this section of the paper: only testimony. This is a case where we, the 
authors of this article, will change our role with those of witnesses: 
we will only be able to report on what we have seen—such as in an 
ethnographical work. In addition, we will be putting to test not only 
the legal framework we have described, but also our theoretical 
assumptions on the topic.  

The ‘Daniel’ Case: On How Emergency and Necessity 
Shapes Human Rights Inside and Outside Legal 

Boundaries 

Late on a Friday afternoon, the phone of SDPDH rang several times, 
as three different NGOs were calling with the same news: a well-
known journalist and his family were going to be executed by a drug 
dealer in Babylon favela (slum)40—a territory almost completely 
controlled by ‘Comando Vermelho’ (Red Command), a dangerous 
drug-dealing faction. After contacting Daniel—our journalist—
SEASDH officers decided that he might be included under the 
protection of PROVITA or PPDDH, and that they needed to take 
him to a safer place, where he and his family could wait for the 
security procedures to take their course. However, even facing death, 
Daniel refused to leave the slum with the police: he did not trust 
them and said he would only leave accompanied by specialised 
human rights personnel from SEASDH. So, as promised by recent 
agreements with SESEG, the human rights department contacted 
CORE for the first time since the agreement. This was a specialised 
police task unit that was then supposed to answer for all protection, 
guard and transportation of witnesses cases in Rio—a recent 
improvement to protection programmes at that time. That would 
have made the case easier—or not, as we will point out later—but 
reality is always harder than theory.41 

                                                
40 The name of the favela (slum) has been changed to protect all involved and abide 
by the rules of the programme. 

41 On CORE, see for example Governo do Rio de Janeiro, ‘CORE Oferece Curso 
para Agentes do Comando Operações Táticas (COT) da Polícia Federal’ 
<http://www.policiacivil.rj.gov.br/exibir.asp?id=15160> accessed 27 October 2016. 
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CORE had only a few light combat car units, which were 
being used in an operation in another city, and, due to rush hour 
traffic, could not be immediately counted on. Daniel kept calling, 
saying that he might not last for another hour. So SEASDH officers 
decided to act: they asked CORE for one ‘trusted contact’ within the 
local police station near the Babylon favela, and after making 
contact with Inspector Hananias, they went off with their own car to 
the police station. There, Inspector Hananias had already summoned 
his own task force from the civil police and had also requested 
support from the military police quarters nearby—which he, himself, 
did not seem to fully trust.  

SEASDH officers kept waiting for CORE, and calling 
regularly, but traffic was too jammed. Daniel also kept calling, 
crying and begging to be rescued, with his family, from inside the 
favela. After half an hour had passed, SEASDH and Hananias asked 
the military police unit if they knew how to find the place inside the 
favela and how to get out. Without consulting their superiors—who 
would probably have called them off—SEASDH officers decided to 
take the risk and ‘invade’ the favela with the police. This happened 
at around 8 pm. It was agreed with the police that two cars from the 
military police with around 10 heavily armed soldiers would lead the 
way, alongside one car from the civil police—led by trusted 
Inspector Hananias—and that the SEASDH car should follow.  

On the way, several armed drug dealers (with machine guns) 
were seen; however, not a single shot was fired. There were even 
motorcycles circling the rescue force from a distance, with armed 
riders. There was some delay due to the time it took for the cars to 
park because there are no roads inside the favela. In order to find the 
hiding place of Daniel and his family, a code was set—a red shirt 
hanging by the window. By the time the family was inside the 
SEASDH car, another car had dropped by: four men came out, three 
of them armed, and shook hands with the military police officers, 
whom they seemed to know very well, and started asking to ask 
questions. Inspector Hananias and his four fellow policemen from 
the civil police were visibly disturbed. Understanding that they were 
now under siege, SEASDH officers had to get out of their car and 
also shake hands with the armed men. Bizarrely, the men asked to go 
along with the task force back to the police station—which was very 
surprising, and the cars went back with the three rescued members 
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of the family and the gang members. In hindsight, one can see that 
the possible corrupt relationship between the drug dealers and the 
military police was probably the reason why nobody was shot—and 
if they had waited for CORE, an escalation to armed conflict would 
probably have taken place.  

Daniel’s statement on why he was being threatened took place 
in the police station. However, his story was inconsistent. Officers 
from SEASDH decided then to apply the regular witness safety 
procedure: send away the local police and take Daniel and his 
family, guarded by CORE, to a safer neighbourhood that CORE 
would also leave so that only SEASDH would know the safe place of 
the family. During that time, SEASDH personnel were trying to 
figure out how to host the family—who had no other relatives in the 
state—within the time necessary for them be inserted into one of the 
available protection programmes. A text was sent and presented in 
emergency terms to the head of SEASDH’s financial department, 
asking for immediate money to hire a ‘safe place’ for at least two 
weeks, plus money for food—and that was all they got.  

SEASDH officers decided that, having no other options, they 
would have to ‘cheat’ the system (and the market) by moving the 
family from place to place every five days, telling hotels and hostels 
that they were people being placed in some kind of social assistance 
programme and that—more seriously—all expenses would be paid in 
three days (when, in fact, they knew that it might take at least three 
months for the emergency money granted to be transferred in 
payment).  

In the end, the case in itself did not lead to anything: the family 
did not want to join any protection programme, and also decided 
not to collaborate with any investigations. They decided to leave the 
state with what was left of their own resources. Before that, 
SEASDH officers attempted to obtain more information on the case 
and, in doing so, found out that there were serious issues involving 
political funding in the favela where Daniel was based. It involved 
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the direct intervention of drug dealers, local community leaders, 
politicians, and federal funding.42  

However, the concrete and immediate threats dealt with made 
clear that there was an urgent need for financial resources for 
emergency measures. After that, the state government granted—
first—R$ 20,000,00 (to be used every four months) to the SSDPDH 
protection programmes. That began to be used and requested on a 
regular basis—either by PROVITA, PPCAAM, PPDDH, and then 
during many other emergency situations where it seemed necessary 
to take someone to a safer place until legal measures were processed. 

Conclusions 

This quite dramatic narrative shows how urgent changes were 
needed in the entire system of protection in the state of Rio de 
Janeiro, and, more generally, in Brazil. Firstly, it is clear that one 
cannot implement any protection programme without establishing a 
close relationship—based on trust and highly specialised personnel—
with the security forces. Moreover, it is necessary that the different 
protection programmes be interconnected in an efficient manner. 
This would allow threatened people who are at the boundaries of 
two or more programmes to be easily included in one or another 
micro-system of protection. Finally, there must be an agile, 
exceptional, and extra-classified system of emergency protection. 

The proposal for the creation of a state integrated system of 
protection in the government of the state of Rio de Janeiro 
(SEAPPA) responds precisely to these challenges and the need for the 
coordination of actions already in place. This becomes even clearer 
when one realises that the spine of all protection programmes is the 
protection of the human person and this is why it extends to 
witnesses and victims, as well as to children, adolescents, and human 
rights defenders. Integration is also essential for keeping together 
myriad public policy sectors—such as anti-impunity, social 

                                                
42 Unfortunately, we cannot give more detail on what happened in the local area 
afterwards, as this would possibly identify the people and the community involved 
in the case.  



Marcus VAB de Matos and Andrea Sepúlveda 

 119 

assistance, public security, and justice initiatives—towards one, more 
important, objective: the protection of the life and physical integrity 
of the human person. Several directions were studied and some have 
already been taken, towards this wider objective. It should be self-
evident that the implementation of such a system would require 
wider investment of financial resources.  

After the case under examination, a tool was devised to meet 
the need for emergency financial resources. This was done based on 
the interpretation of a statute that allowed a certain amount of 
money to be taken by public administrators, with more flexible rules 
of execution, for the purpose of meeting secret expenses. Although 
this was a considerable advance, it is still not satisfactory, as the 
resources are never sufficient for housing, for example, and the rules 
are still quite strict, ultimately preventing some (necessary) expenses 
from being met. 

A very interesting idea was also developed, albeit not directly 
related to PROVITA. Within the Programme of Protection of 
Human Rights Defenders (PPDDH), a department of protection is to 
be created and specifically formed of police members specialising in 
devising protection mechanisms for threatened people. These police 
officers are to be volunteers, selected by a public procedure within 
the secretariat of public security. Once selected, they should be 
trained in human rights and receive special financial remuneration 
for developing such a specialised role. The administration of this 
department is to be directly linked to the human rights secretariat, 
something that will bring coherence to the system, under the 
principle of the mainstreaming of human rights. Despite having been 
created within PPDDH, as detailed above, once the system of 
protection is created, all programmes can easily benefit from the 
knowledge that will be developed within this department.   

Finally, it should be mentioned that it is not mandatory that 
the protection programmes are developed through NGOs. There are 
indeed several problems in the implementation of such programmes 
via organisations of civil society, mainly related to monitoring 
difficulties. On the other hand, there are strong arguments for 
implementation by them, the main one being that, in Rio de Janeiro, 
most threats are perpetrated by public agents. Protection by an 
organ of the state structure against agents employed by the same 
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state is seen as lacking in legitimacy by some sectors of civil society 
and by the victims of such threats. However, as there might be ways 
of linking the technical team to independent state institutions, the 
debate as to the best administrative model to be implemented is 
ongoing. 

All these difficulties make us wonder whether it is really 
possible to enforce human rights from inside the government using 
public policy measures when almost every human rights violation 
involves state or government agents in some way. Or are we destined 
to face the fact that every step towards a governmental 
implementation of human rights standards is necessarily minimal at 
best, and virtually ineffective at worst? 

Collaboration between SEASDH and SESEG has largely 
improved—for example, during the debates on PPDDH model—but 
that does not fully answer either of our questions. It is a fact that, 
increasingly, governmental officials—not only police officers, but 
also bureaucratic personnel—have been committing themselves to 
understanding human rights as basic standards for the re-shaping of 
policies, although in practice this might be more difficult to change. 
That is partially the ‘paradox of human rights’, as critical legal 
theory formulates it: the more human rights are legally accepted the 
greater the possibility that they will be violated or not fulfilled.43  

In practice, this paradox is best exemplified by the ‘Daniel’ 
case. SEASDH officers became, themselves, witnesses of a strange set 
of events that involved not only general (military) police corruption, 
but also an intricate network of corruption that ranged from the 
local police force and drug dealing level to, perhaps, the federal 
government. Nevertheless, they had to admit that what granted 
security to them on the occasion was, bizarrely, the corrupt 
relationship between the military police and the local drug dealers—
probably because no one fully knew what was really at stake on the 
occasion, as Daniel himself decided never to expose the entire 
situational context of threat.   

                                                
43 Costas Douzinas, ‘The Paradoxes of Human Rights’ (2013) 20(1) Constellations 
51. 



Marcus VAB de Matos and Andrea Sepúlveda 

 121 

It does seem, moreover, that despite these difficulties—or 
perhaps because of them—protection programmes benefited (albeit 
minimally, some could say) from the personal commitment of public 
officials inserted into the governmental structure, who felt 
challenged by an extremely difficult security environment and 
decided to compel implementation at the next level. This seems to 
confirm that the implementation of human rights public policies, 
particularly challenging ones, need officers committed to the cause, 
who are willing to transform problems into windows of 
opportunities. It is worth noting that this had not happened before 
in Rio de Janeiro, possibly as a result of all the challenges posed. 

It seems that, as our case shows, real advances were only made 
within a ‘resistance’ conception of human rights, i.e., when the 
system was set against itself. Emergency situations went beyond 
political agreements, shortening negotiations that would otherwise 
take years and expanding policy through an almost dialectical 
tension.  
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The Recognition of Refugees  
Based on Sexual Orientation and 
Gender Identity in the UK:  
An Overview of Law and Procedure 

ALLAN BRIDDOCK* 

The article deals with people claiming asylum in the UK on 
the basis of a well-founded fear of persecution due to their 
sexual orientation or gender identity (SOGI). Although the 
UK is a country that respects and actively promotes SOGI 
rights, the UK does not always provide adequate protection 
to those who come to the UK in need of refuge. For many 
years, people persecuted because of their SOGI were not 
considered a member of a particular social group and were 
therefore not afforded international protection pursuant to 
the 1951 Refugee Convention. This began to change in 1999 
in the House of Lords decision of Islam and Shah and in 2010 
the Supreme Court in HJ (Iran) confirmed the right to 
refugee status even if the person could avoid persecution by 
concealing their sexual orientation. However, despite the 
Supreme Court judgment, considerable obstacles remain. 
This article discusses these obstacles—namely, the continued 
and often unlawful use of the discretion test; that bringing 
criminal charges due to an individual’s SOGI does not 
constitute persecution; and elements of the asylum process 
that frustrate legitimate claims for asylum.  

                                                
* Allan Briddock is a barrister and member of 1 Pump Court Chambers. 
Throughout his career he has undertaken LGBTI asylum cases and he is a trustee of 
the UK Lesbian and Gay Immigration Group, which is the only UK organisation 
which campaigns for the better treatment of LGBTI refugees. He is a founding 
member of the Trans Equality Legal Initiative, which aims to combat 
discrimination of trans people by litigation. He has a broad immigration, refugee 
and human rights practice and he is an expert in ‘business and human rights’, in 
particular advising businesses on eradicating modern slavery and human trafficking 
from supply chains. 
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Introduction  

People continue to be persecuted in many parts of the world due to 
their sexual orientation or gender identity (SOGI). Although sexual 
orientation and gender identity includes persons who identify as 
heterosexual or cisgender, SOGI is used globally to describe persons 
who identify as lesbian, gay, transgender, intersex or non-binary, all 
of whom may be described as ‘queer’.1  

In many parts of the world, those who identify as lesbian, gay, 
bisexual, trans and/or intersex, plus other differing identities 
(LGBTI+),  may be subjected to death, violent persecution or be 
prevented from expressing their sexuality or gender identity in any 
meaningful way. The purpose of this article is to give an overview of 
the law and procedure for SOGI applicants in the UK for lawyers, 
academics and students who may not have in-depth understanding 
of SOGI refugee claims. Refugee law is complex and the discrete 
issues relating to SOGI refugees are numerous. Readers who require 
assistance with specific aspects of SOGI refugee law and procedure 
should refer to the International Commission of Jurists, Refugee 
Status Claims Based on Sexual Orientation and Gender Identity: A 
Practitioner’s Guide, by Louise Hooper and Lavio Zilli, and other 
relevant practitioners’ texts. 

This article will proceed by examining SOGI asylum rights 
from the perspective of those seeking protection in the UK. While the 
UK is a country with generally a legal and social culture of non-
discrimination and one where SOGI rights are actively protected and 
promoted, it remains the case that many people seeking protection in 
the UK due to a well-founded fear of persecution because of their 
SOGI face significant obstacles from the authorities. This article will 
explore the legal matrix defining SOGI refugees and the history of 
claiming asylum in the UK on the basis of SOGI. This article will 
also explore the way in which SOGI-based asylum claims have been 
processed by the UK authorities since 2010. 

                                                
1 For a more detailed definition of terms see UNHCR, ‘Guidelines On International 
Protection No. 9: Claims to Refugee Status based on Sexual Orientation and/or 
Gender Identity within the context of Article 1A(2) of the 1951 Convention and/or 
its 1967 Protocol relating to the Status of Refugees’ (23 October 2012) 
<http://www.unhcr.org/509136ca9.pdf> accessed 3 October 2016.  
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A Brief History of Persecution due to SOGI 

Persecution of people due to their SOGI is not a new phenomenon. It 
is well documented that LGBTI+ persons were persecuted by the 
Nazi regime alongside Jews, Roma, Polish, Communists and other 
‘undesirable’ groups. It is estimated that between 10,000 and 15,000 
LGBTI+ persons (mainly gay men) were sent to concentration camps 
in the Holocaust, where they were tortured and castrated and of 
which approximately 60% were murdered. Most died in the camps.2 
In addition, an estimated 100,000 men were arrested as 
homosexuals, and of these, some 50,000 officially defined 
homosexuals were given prison sentences.3  

Following the devastation of the Holocaust, the 1951 Refugee 
Convention was drafted, whereby the international community 
recognised the need for a legal mechanism requiring states to provide 
protection to individuals outside their country of nationality who 
have a well-founded fear of persecution in their home state. 

However, the Refugee Convention 1951 was written at a time 
when LGBTI+ persons were virtually invisible. SOGI ‘rights’ were 
not conceived as a popular movement until the Stonewall riots in 
New York decades later. It is no surprise then that persecution on 
grounds of SOGI was not included in the Refugee Convention, 
despite the fact LGBTI+ persons were targeted and murdered by the 
Nazis, and that they continue to be persecuted in many parts of the 
world today.  

For many decades following the signing of the Refugee 
Convention, the fact that LGBTI+ persons were part of ‘The Final 
Solution’ even if in small numbers compared to Jews, Poles, Roma 
and the disabled—was not recognised. It was not until the 1980s 
that the former West German government, and other nations, finally 
recognised LGBTI+ persons as Holocaust victims. It was not until 

                                                
2 Holocaust Memorial Day Trust, ‘Gay People’ <http://hmd.org.uk/genocides/gay-
people> accessed 3 October 2016. 

3 United States Holocaust Memorial Museum, ‘Persecution of Homosexuals’ 
<https://www.ushmm.org/learn/students/learning-materials-and-
resources/homosexuals-victims-of-the-nazi-era/persecution-of-homosexuals> 
accessed 3 October 2016. 
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2002 that the German government officially apologised to these 
victims.  

It is unsurprising then that in the UK SOGI refugees remained 
outside of the scope of the Refugee Convention completely until 
19994 and in any meaningful way until 2010.5  

The Right to Claim Asylum due to SOGI persecution 

It is long-established internationally that a person who fears 
persecution in their country of origin is entitled to seek safe haven in 
another country. Provided an objective fear of persecution is shown 
by the applicant, they are able to claim asylum on the grounds of 
political opinion, religious belief, race, etc. One of the most 
important aspects in the definition of a refugee is that the person 
must share an ‘immutable characteristic’ with others. What is 
‘immutable’ has been the subject of much debate and decisions of 
courts around the world.6 ‘Immutable’ essentially means that the 
characteristic is a part of the person’s identity that cannot be 
changed. It is now accepted that sexuality and gender identity are 
immutable characteristics.7  

Unfortunately, millions of people around the world are forced 
to suppress their sexuality or gender identity. People living in 
societies where they are persecuted due to their SOGI are unable to 
express their sexuality or gender identity, enter into relationships, be 

                                                
4 Islam v Secretary of State for the Home Department and R v Immigration Appeal 
Tribunal and Another, Ex Parte Shah, [1999] UKHL 20, [1999] 2 AC 629, [1999] 2 
All ER 545. Note that gender identity was not considered in Islam and Shah but it 
has been recognised since internationally as a particular social group. Gender 
identity is recognised by the UNHCR as forming a particular social group in the 
UNHCR SOGI Guidelines (n 1).  

5 HJ (Iran) v Secretary of State for the Home Department (Rev 1), [2010] UKSC. 
6 See for example Matter of Acosta, A-24159781, United States Board of 
Immigration Appeals, 1 March 1985; Canada (Attorney General) v Ward, [1993] 2 
S.C.R. 689, Canada: Supreme Court, 30 June 1993. 

7 Although bisexuality is clearly immutable, bisexual refugee claimants have faced 
ongoing issues with decision makers grappling to understand this sexual 
orientation.  
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married, present in a way which is natural to them, or generally to 
live openly as the person they are, without the fear of very often 
violent and state-sanctioned persecution. The right to refugee status 
due to SOGI persecution may be the difference between living their 
lives as a lie, and/or in fear of persecution, and living openly. It 
allows them to express who they really are, be that their sexuality or 
gender identity, and to live without fear of persecution.  

As stated, the Refugee Convention was certainly not written 
with SOGI refugees in mind. A refugee is defined in Article 1(a)(2) of 
the Refugee Convention, as amended by the 1967 Protocol, as 
someone who:  

… owing to a well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a 
particular social group or political opinion, is outside his 
country of nationality and is unable or, owing to such 
fear, is unwilling to avail himself of the protection of that 
country; or who, not having a nationality and being 
outside the country of his former habitual residence … is 
unable or, owing to such fear, is unwilling to return to it.  

There are therefore five ‘Convention reasons’—race, religion, 
nationality, political opinion and ‘membership of a particular social 
group’.  

The latter of those categories has been the most controversial 
over the years and is now the category under which SOGI refugees 
have been recognised as falling within the Refugee Convention—a 
principle recognised by a growing number of countries and by the 
EU.  

In the UK, SOGI refugees were recognised as belonging to a 
particular social group and, therefore, falling within the Refugee 
Convention in the 1999 House of Lords decision8 of Islam and Shah, 
whereby it was accepted that ‘homosexuals’ are capable of forming a 
particular social group. Lord Steyn found: 

In some countries homosexuals are subjected to severe 
punishments including the death sentence. In Re G.J. 

                                                
8 Then the UK’s highest court, which was replaced with the Supreme Court in 2009.  
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[1998] 1 N.L.R. 387 the New Zealand Refugee Status 
Authority faced this question. Drawing on the case law 
and practice in Germany, The Netherlands, Sweden, 
Denmark, Canada, Australia and the U.S.A., the Refugee 
Status Authority concluded in an impressive judgment that 
depending on the evidence homosexuals are capable of 
constituting a particular social group with the meaning of 
article 1A(2): see pp. 412-422. This view is consistent with 
the language and purpose of article 1A(2). Subject to the 
qualification that everything depends on the state of the 
evidence in regard to the position of homosexuals in a 
particular country I would in principle accept the 
reasoning in Re G.J. as correct.9  

Despite the significant advancement in Islam and Shah, the 
decision of the House of Lords made no real difference to the vast 
majority of persons living in, or afraid to return to, countries where 
they are persecuted due to their SOGI. In the UK, as in other 
countries, significant barriers prevented LGBTI+ persons from 
making successful asylum claims. As will be elaborated upon in the 
next section, evolving domestic and international case law held that 
if a person fearing persecution due to their SOGI could avoid being 
targeted by being ‘discreet’, then they were not a refugee. 
Furthermore, procedural and evidential barriers, such as requiring 
the applicant to prove their SOGI status, and the questioning of the 
risk of persecution in applicants’ home states, prevented many 
people from successfully seeking international protection in the UK. 
For example, in 2009, 98–99% of all SOGI asylum claims were 
refused.10  

‘Discretion’ and ‘Reasonably Tolerable’  

A common reason for the UK to refuse asylum to a person fearing 
persecution in their home country due to their SOGI is that the 
person in question could be discreet—that is, not behave in a way 
                                                
9 (n 4). 
10 ‘Failing the Grade: Home Office initial decisions on lesbian and gay claims for 
asylum’; May 2010 – UKLGIG.  



Allan Briddock 

 129 

that would alert others of their sexual orientation, such as not 
having a relationship with someone of the same sex or lying about 
their sexuality. For example, in the 2008 country guidance decision 
JM (homosexuality: risk) Uganda CG (no longer followed),11 the court 
had to decide if it was safe to return the applicant, a homosexual 
man, to Uganda. While there is legislation in Uganda which 
criminalises homosexual behaviour (an issue dealt with later in this 
article) the court reasoned that if the applicant was a ‘discreet 
homosexual’ he would not be at risk.12  

Being ‘discreet’ essentially means hiding sexuality or gender 
identity. No other category of persons protected by the Refugee 
Convention was subject to such a requirement. For example, a 
person of a particular religious faith is not expected to conceal their 
faith to avoid persecution. Indeed, if that religious faith requires its 
followers to proselytise, then unless they are able to do so in their 
country of origin, they would be a refugee.13  

The idea therefore that people should hide their sexuality or 
gender identity is rebarbative and, as we will see, a misinterpretation 
of the Refugee Convention. However, judges who allowed otherwise 
valid claims to be refused based on the notion that the applicant 
would be discreet was representative of the fact that judges are, of 
course, human and judgments are products of their era. For 
example, in a judgment of the European Court of Human Rights 
(ECtHR), in which the continued criminalisation of male 
homosexuality in Northern Ireland was challenged, the Court said:14 

The Court recognises that one of the purposes of the 
legislation is to afford safeguards for vulnerable members 
of society, such as the young, against the consequences of 
homosexual practices.  

It is difficult to imagine that as late as 1981 the ECtHR 
regarded gay men as predatory and found that legislation 

                                                
11 JM (homosexuality: risk) Uganda CG, [2008] UKAIT 00065. 
12 ibid. 
13 For example, see Ahmed (Iftikhar) v Secretary of State for the Home Department, 
[2000] INLR 1. 

14 Dudgeon v UK, [1981] ECHR 5 [47]. 
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‘protecting’ young people from gay men was legitimate. Indeed, the 
age of consent in the UK was maintained for gay men at 21 (16 for 
heterosexual men and women) until 1994 on the grounds that young 
people needed to be protected from gay men. Even then it was only 
reduced to 18, and it was not until 2001 that an equal age of consent 
was introduced.  

In this regard, it is worth therefore to give a brief, if not 
comprehensive, overview of the case law on the issue of discretion.  

In J v Secretary of State for the Home Department, [2006] EWCA 
Civ 1238, Kay LJ found:  

[16] … [The Tribunal] will have to address questions that 
were not considered on the last occasion, including the 
reason why the appellant opted for ‘discretion’ before his 
departure from Iran and, by implication, would do so 
again on return. It will have to ask itself whether 
‘discretion’ is something that the appellant can reasonably 
be expected to tolerate, not only in the context of random 
sexual activity but in relation to ‘matters following from, 
and relevant to, sexual identity’ in the wider sense 
recognised by the High Court of Australia (see the 
judgment of Gummer and Hayne JJ at paragraph 83). This 
requires consideration of the fact that homosexuals living 
in a stable relationship will wish, as this appellant says, to 
live openly with each other and the ‘discretion’ which they 
may feel constrained to exercise as the price to pay for the 
avoidance of condign punishment will require suppression 
in respect of many aspects of life that ‘related to or 
informed by their sexuality’ (ibid, paragraph 81). This is 
not simply generalisation; it is dealt with in the appellant’s 
evidence. 

It is extraordinary that the Court suggested in J that LGBTI+ 
persons might avoid ‘condign punishment’ rather than classify such 
punishment as persecutory. It is difficult to imagine that any other 
protected group would be subject to such a caveat. It is hard to 
imagine the suggestion that the persecution of people of a particular 
religion or race, for example, would be categorised as ‘condign 
punishment’.  
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The effect of the case law was that people persecuted due to 
their SOGI were essentially precluded from protection of the Refugee 
Convention. Even if an applicant was from a country where the 
persecution of LGBTI+ persons was not in doubt, such as Uganda or 
Iran, they would not be recognised as a refugee if by lying about 
their SOGI they could avoid harm. 

In HJ (Iran) & Anor v Secretary of State for the Home Department, 
[2009] EWCA Civ 172, the Court of Appeal found:  

In my judgment the test stated in paragraph 16 of the 
judgment of Maurice Kay LJ in J … complies with the 
standard required by the Refugee Convention. We are, in 
any event, bound by it. It is an appropriate and workable 
test. It was sufficiently stated by the Tribunal at paragraph 
39, recited at paragraph 17 above. In reaching their 
conclusions, the Tribunal in HJ plainly understood the 
test. They considered the evidence with great care and in 
detail. They applied the test to the evidence and the facts 
as they found them to be. I cannot accept the submission 
that the findings at paragraph 42 were perverse. They 
were findings the Tribunal were entitled to make on the 
evidence. Their conclusion that HJ could reasonably be 
expected to tolerate conditions in Iran was firmly based on 
the evidence in the case, considered in the context of the 
in-country evidence. 

I would dismiss the appeal of HJ on that ground but add 
comment on the relevance in cases such as this of the 
views about homosexuality and its practice held and 
emerging from the in-country evidence in a particular 
state. The need to protect fundamental human rights 
transcends national boundaries but, in assessing whether 
there has been a breach of such rights, a degree of respect 
for social norms and religious beliefs in other states is in 
my view appropriate. Both in Muslim Iran and Roman 
Catholic Cameroon, strong views are genuinely held about 
homosexual practices. In considering what is reasonably 
tolerable in a particular society, the fact-finding Tribunal 
is in my view entitled to have regard to the beliefs held 
there. A judgment as to what is reasonably tolerable is 
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made in the context of the particular society. Analysis of 
in-country evidence is necessary in deciding what an 
applicant can expect on return and cannot, in my view, be 
ignored when considering that issue.15 

In other words, people persecuted due to their SOGI were not 
entitled, according to the Court of Appeal, to the basic right of being 
open about their sexuality and gender identity, and everything that 
goes with such identities such as having relationships or choice of 
dress and appearance.  

As argued by the International Commission of Jurists, 16 
‘discretion’ is better described as ‘concealment’. They say: 

In the context of SOGI claims, some courts, refugee-status 
determination authorities and academics have referred to 
concealment of one’s sexual orientation or gender identity 
as ‘discretion’ or ‘restraint’. As the reality is that people 
will be required to ‘hide’, ‘deny’ or ‘restrain’ their identity 
in the course of being ‘discreet’, ‘discretion’ is a 
euphemistic misnomer to signify what is in fact 
‘concealment’, which is therefore the term the 
International Commission of Jurists prefers to use in this 
context. 

Whatever the term employed, the nub of the issue is that 
concealing requires the suppression of a fundamental 
aspect of one’s identity, such as one’s sexual orientation 
and/or gender identity and its expression or aspects 
thereof. In these circumstances, the self-enforced 
suppression of one’s SOGI, or aspects thereof, is not a 
course of action undertaken voluntarily, resulting from 
full, free and informed consent. Rather, concealment 
typically results from a fear of adverse consequences, such 
as physical or psychological harm or both, whether at the 
hands of State (e.g. by way of prosecution and 
imprisonment for engagement in consensual same-sex acts) 

                                                
15 Pill LJ in ibid [31], [32]. 
16 Louise Hooper and Lavio Zilli, Refugee Status Claims Based on Sexual Orientation 
and Gender Identity: A Practitioner’s Guide (ICJ 2016).  
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or non-State actors that may amount to persecution. Thus, 
concealing is coerced. In fact, concealment is a typical 
response, consistent with the existence of a well founded 
fear of persecution and, indeed, itself constitutes evidence 
that an applicant’s fear is well-founded.17  

The contrast to what was happening in the western world at 
that time was remarkable. At a time when civil unions and same-sex 
marriage were being introduced throughout Europe and beyond, 
when the right to gender identity was being recognised and 
transgender persons started being protected from discrimination,18 
and when LGBTI+ persons were becoming more and more visible 
and accepted, those same European countries, including the UK, 
were telling people persecuted due to their SOGI from other 
countries that they should conceal their SOGI to avoid persecution, 
and the courts were hiding behind being sensitive to cultural norms.  

The End of Discretion?  

In its judgment in HJ (Iran) v Secretary of State for the Home 
Department (Rev 1), [2010] UKSC, the Supreme Court overturned the 
Court of Appeal’s decision (above) and dismissed the very notion 
that people persecuted due to their SOGI should be ‘discreet to avoid 
persecution’.  

Lord Rodger found:  

At the most basic level, if a male applicant were to live 
discreetly, he would in practice have to avoid any open 
expression of affection for another man which went 
beyond what would be acceptable behaviour on the part 
of a straight man. He would have to be cautious about the 
friendships he formed, the circle of friends in which he 
moved, the places where he socialised. He would have 
constantly to restrain himself in an area of life where 
powerful emotions and physical attraction are involved 

                                                
17 ibid 84. 
18 For example the Equality Act 2010. 
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and a straight man could be spontaneous, impulsive even. 
Not only would he not be able to indulge openly in the 
mild flirtations which are an enjoyable part of 
heterosexual life, but he would have to think twice before 
revealing that he was attracted to another man. Similarly, 
the small tokens and gestures of affection which are taken 
for granted between men and women could well be 
dangerous. In short, his potential for finding happiness in 
some sexual relationship would be profoundly affected. It 
is objectionable to assume that any gay man can be 
supposed to find even these restrictions on his life and 
happiness reasonably tolerable. 

In short, what is protected is the applicant’s right to live 
freely and openly as a gay man. That involves a wide 
spectrum of conduct, going well beyond conduct designed 
to attract sexual partners and maintain relationships with 
them. To illustrate the point with trivial stereotypical 
examples from British society: just as male heterosexuals 
are free to enjoy themselves playing rugby, drinking beer 
and talking about girls with their mates, so male 
homosexuals are to be free to enjoy themselves going to 
Kylie concerts, drinking exotically coloured cocktails and 
talking about boys with their straight female mates. 
Mutatis mutandis—and in many cases the adaptations 
would obviously be great—the same must apply to other 
societies. In other words, gay men are to be as free as their 
straight equivalents in the society concerned to live their 
lives in the way that is natural to them as gay men, 
without the fear of persecution.19 

Lord Rodger recognised that these were ‘trivial stereotypical 
examples’ but he nevertheless made a powerful point that sexual 
orientation is far more than what, in that case, a gay man does, in 
the bedroom.  

                                                
19 HJ (Iran) (n 5) [77], [78]. 
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Furthermore, the position put forward by the UK Supreme 
Court is identically expressed in community law emanating from the 
European Union.  

In XYZ20 the Court of Justice of the European Union (CJEU) 
found that homosexuality falls within the definition of ‘particular 
social group’ under the Qualification Directive, which effects the 
Refugee Convention into binding EU law. Although the UK and 
other European countries had found that well over a decade earlier, 
the CJEU’s ruling meant that all 28 EU Member States had to accept 
that people persecuted due to their SOGI fall within the definition of 
a refugee. 

The Court found:  

68 Thus, Article 10(1)(d) of the Directive does not 
lay down limits on the attitude that the members of a 
particular social group may adopt with respect to their 
identity or to behaviour which may or may not fall within 
the definition of sexual orientation for the purposes of that 
provision. 

69 The very fact that Article 10(1)(b) of the 
Directive expressly states that the concept of religion also 
covers participation in formal worship in public or in 
private does not allow the conclusion that the concept of 
sexual orientation, to which Article 10(1)(d) of that 
Directive refers, must only apply to acts in the private life 
of the person concerned and not to acts in his public life. 

70 In that connection, it is important to state that 
requiring members of a social group sharing the same 
sexual orientation to conceal that orientation is 
incompatible with the recognition of a characteristic so 
fundamental to a person’s identity that the persons 
concerned cannot be required to renounce it. 

                                                
20 Cases C-199/12 to C-201/12 XYZ v Minister voor Immigration en Asiel, [2013] ECR 
I-0000. 
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71 Therefore, an applicant for asylum cannot be 
expected to conceal his homosexuality in his country of 
origin in order to avoid persecution. 

Therefore, some 60 years after the Refugee Convention, SOGI 
refugees in Europe properly fell under its protection.  

Ongoing Issues in SOGI Refugee Claims  

Although the Supreme Court’s judgment in HJ (Iran) was seminal 
and entirely changed the landscape for SOGI refugees in the UK, 
problems remain. These can broadly be categorised into three 
categories:  

(a) the continuing issue of discretion; 

(b) recognising claimants as refugees where homosexuality  
     is still criminalised in their country of origin; 

(c) stereotyping of SOGI claimants, homophobia and  
    transphobia.  

The Continuing Issue of Discretion  

Following HJ (Iran) there were a large number of SOGI asylum 
claims and the UK authorities looked for ways to refuse them. The 
most common approach was to not accept that the claimant was 
LGBTI+ at all. The second approach was to find that the claimant 
would be ‘discreet for their own reasons’ and therefore not within 
the Convention.21 

Although the Supreme Court in HJ (Iran) clearly found that 
LGBTI+ persons did not have to conceal their SOGI to come under 
the Convention; the Court did introduce a caveat which has been 
used by the UK authorities and judiciary to refuse refugee status to 
SOGI refugees on the grounds of ‘discretion’.  

                                                
21 The reasons outlined here are formed from my experiences in practice, 
representing SOGI applicants.  
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For reasons I will explain, in my opinion the Supreme Court 
did not intend for the caveat to be used as a way of refusing refugee 
claims in the manner in which they have and the courts have 
incorrectly interpreted the judgment. 

In HJ (Iran) Lord Hope laid down a five-stage test for the 
authorities when considering a SOGI refugee claim. It includes: 
 

35(d)  The next stage, if it is found that the applicant 
will in fact conceal aspects of his sexual orientation if 
returned, is to consider why he will do so. If this will 
simply be in response to social pressures or for cultural or 
religious reasons of his own choosing and not because of a 
fear of persecution, his claim for asylum must be rejected. 
But if the reason why he will resort to concealment is that 
he genuinely fears that otherwise he will be persecuted, it 
will be necessary to consider whether that fear is well 
founded. 

In my opinion, Lord Hope was considering a very small class 
of persons in his judgment, comparable to, for example, a person in 
the UK, where there is no fear of persecution, concealing their SOGI 
for their own reasons. However it is hard, if not impossible, to 
separate such concealment when the person lives in a deeply 
homophobic or transphobic society. If there is an objective fear of 
persecution, it is hard to understand how an LGBTI+ person would 
only conceal their SOGI only for personal reasons.  

Lord Rodger found:  

61 A fear of persecution is by no means the only 
reason why an applicant might behave discreetly if he were 
returned to his country of nationality. For example, he 
might not wish to upset his parents or his straight friends 
and colleagues by revealing that he is gay; in particular, he 
might worry that, if the fact that he was gay were known, 
he would become isolated from his friends and relatives, 
be the butt of jokes or unkind comments from colleagues 
or suffer other discrimination. Indeed, in a society where 
gay men are persecuted, it is quite likely that the prevailing 
culture will be such that some of an applicant’s friends, 
relatives and colleagues would react negatively if they 
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discovered that he was gay. In these circumstances it is at 
least possible that the only real reason for an applicant 
behaving discreetly would be his perfectly natural wish to 
avoid harming his relationships with his family, friends 
and colleagues. The Convention does not afford protection 
against these social pressures, however, and so an 
applicant cannot claim asylum in order to avoid them. So 
if, having considered the facts of any individual case, the 
Secretary of State or a tribunal concluded that the 
applicant would choose to behave discreetly on his return 
simply to avoid these social pressures, his application for 
asylum would fall to be rejected. He would not be a 
refugee within the terms of article 1A(2) of the Convention 
because, by choosing to behave discreetly in order to avoid 
these social pressures, the applicant would simultaneously 
choose to live a life in which he would have no well-
founded fear of being persecuted for reasons of his 
homosexuality. 

He continued: 

62 Having examined the relevant evidence, the 
Secretary of State or the tribunal may conclude, however, 
that the applicant would act discreetly partly to avoid 
upsetting his parents, partly to avoid trouble with his 
friends and colleagues, and partly due to a well-founded 
fear of being persecuted by the state authorities. In other 
words the need to avoid the threat of persecution would 
be a material reason, among a number of complementary 
reasons, why the applicant would act discreetly. Would 
the existence of these other reasons make a crucial 
difference? In my view it would not. A Jew would not lose 
the protection of the Convention because, in addition to 
suffering state persecution, he might also be subject to 
casual, social anti-semitism. Similarly, a gay man who was 
not only persecuted by the state, but also made the butt of 
casual jokes at work, would not lose the protection of the 
Convention. It follows that the question can be further 
refined: is an applicant to be regarded as a refugee for 
purposes of the Convention in circumstances where the 
reality is that, if he were returned to his country of 
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nationality, in addition to any other reasons for behaving 
discreetly, he would have to behave discreetly in order to 
avoid persecution because of being gay? 

In my opinion therefore the ‘caveat’ was intended by the 
Supreme Court to affect only a small minority of claimants and the 
caveat cannot be viewed without reference to the type of society that 
the applicant has come from. However, it has been used, and 
continues to be used, as a basis for refusing to recognise refugee 
status.  

This has manifested in the Home Office asking questions 
about applicants’ lives in the UK, such as whether people here know 
about their SOGI, whether they go to LGBTI+ bars and clubs, 
whether they have a partner, or even if they like Oscar Wilde, and if 
the person did not indicate that they were completely out in the UK, 
or didn’t go to LGBTI+ bars or clubs, then a common finding was 
and is that the person is ‘discreet’ for his or her own reasons and 
refugee status was refused. I discuss this issue below, but of course it 
is nonsense to suggest that a person who has fled persecution, who 
may not have fully accepted their SOGI, and who just might not like 
bars and clubs would be discreet in their own country for their ‘own 
reasons’.  

Unfortunately, however, the Immigration Tribunal has 
followed this reasoning in post-HJ (Iran) cases.  

The Upper Tribunal found, in a case concerning lesbians in 
Jamaica:  

Not all lesbians are at risk. Those who are naturally 
discreet, have children and/or are willing to present a 
heterosexual narrative for family or societal reasons may 
live as discreet lesbians without persecutory risk, provided 
that they are not doing so out of fear.22 

In a case concerning gay men in Algeria, the Upper Tribunal 
found:  

                                                
22 SW (lesbians—HJ and HT applied) Jamaica CG v Secretary of State for the Home 
Department, [2011] UKUT 251 (IAC). 
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It is plain that for gay Algerian men who have moved to 
France there appears to be no obstacle preventing them 
from living openly if that is what they choose to do. The 
fact that the evidence before us indicates that they 
generally do not choose to live openly as gay men indicates 
that it is not a fear of persecution that leads them to live 
discreetly but other reasons to do with self-perception and 
how they wish to be perceived by others.23 

The Tribunal seems to find it important that Algerian gay men 
who were living in France, ‘do not choose to live openly as gay men’ 
in its consideration of whether there is a general well-founded fear of 
persecution for gay men living in Algeria. The observation 
completely ignores the fact that those same gay men fled persecution 
and many would be living in Algerian communities in France. The 
Tribunal appears to have an expectation that once an LGBTI+ 
person finds their way to a country where there is no SOGI 
persecution, the person should immediately be out and proud and 
marching around with a rainbow flag. The authorities and the courts 
appear to be divorced from reality and indeed misinterpreting HJ 
(Iran) and XYZ.  

Furthermore, not only did the Tribunal in OO (Algeria) make 
that giant and unsustainable leap, but in fact the evidence presented 
to the Tribunal suggested otherwise.  

The appellant was an Algerian bisexual man who had fled 
Algeria in 2008 to France. In 2010 he came to the UK. Expert 
evidence given to the Tribunal included:  

This is, to my mind, an important point on which it may 
be worth elaborating. It could be argued that in a culture 
which severely represses what it regards as sexual 
deviation and impropriety, including extra-marital 
heterosexual relations, but particularly regards same sex 
relations as anathema, even the concept of homosexuality 
as a distinctive and easily recognisable sexual orientation 
(and even more so the concept of ‘gay’ or the term ‘gay’) is 

                                                
23 OO (Gay Men) Algeria CG v Secretary of State for the Home Department, [2016] 
UKUT 65 (IAC). 
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difficult to grasp, even by those who have homosexual 
feelings or inclinations. 

Furthermore, even those who are homosexually inclined 
may feel guilt or doubts about their own sexuality when 
virtually the whole of society is so hostile towards 
homosexuality; the same may be the case with those who 
are bisexually inclined. The widespread and almost 
universal condemnation and hostility means not just that 
being ‘openly gay’ is virtually impossible (and at the very 
least dangerous) but also that admitting to being 
homosexual or bisexual becomes difficult, even to ones-
self.24  

Despite this and other detailed expert evidence that was, in my 
opinion, unequivocal that gay and bisexual men cannot live openly 
in Algeria, the Tribunal found: 

The absence of reliable evidence of adverse reactions to 
gay men living away from their families of a type 
sufficiently serious to constitute persecutory ill-treatment 
demonstrates that the choice to live discreetly as a gay 
man is not generally driven by a need to avoid persecution. 
In living in a manner that does not require others to be 
confronted with open displays of the affection a gay 
couple have for each other such a couple are doing no 
more than what is demanded of a heterosexual couple. 
That two gay men do not volunteer the information that 
they are living together not simply sharing accommodation 
as friends but living together as sexual partners, gay men 
are acting discreetly to avoid social pressures of the type 
contemplated in HJ (Iran) v SSHD that does not give rise to 
a sustainable claim for asylum. Put another way, a gay 
man who did live openly as such in Algeria may well 
attract upsetting comments; find his relationships with 
friends or work colleagues damaged; or suffer other 
discriminatory repercussions such as experiencing 

                                                
24 ibid [55]. 
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difficulty in dealing with some suppliers or services. But 
none of that amounts to persecution. 

It is clear therefore that the Refugee Convention is being 
misinterpreted in the UK despite the judgments of HJ (Iran) and XYZ. 
The Supreme Court in HJ (Iran) was unequivocal that gay men, and 
thus LGBTI+ persons, are not expected to be discreet. However, the 
Tribunal’s decisions, as set out above, and countless more Home 
Office decisions and First-tier Tribunal decisions, misinterpret HJ 
(Iran) and indeed the Convention by applying a different form of 
discretion test.  

In OO (Algeria) the Tribunal is suggesting that discretion 
should be judged against some form of examination of cultural 
norms and it appears that, according to the Tribunal, discretion will 
always apply in conservative societies such as Algeria. In my opinion 
that would nearly always defeat a refugee claim unless the 
application is from one of the countries in which there is active state 
persecution of people due to their SOGI, such as Iran, Uganda or 
Cameroon. That is an incorrect interpretation of the law.  

As Lord Rodger said in HJ (Iran): 

Although counsel for the Secretary of State was at pains to 
draw this distinction between assuming that the applicant 
would act discreetly to avoid persecution and finding that 
this is what he would in fact do, the distinction is pretty 
unrealistic. Unless he were minded to swell the ranks of 
gay martyrs, when faced with a real threat of persecution, 
the applicant would have no real choice: he would be 
compelled to act discreetly. Therefore the question is 
whether an applicant is to be regarded as a refugee for 
purposes of the Convention in circumstances where the 
reality is that, if he were returned to his country of 
nationality, he would have to act discreetly in order to 
avoid persecution.25 

He added:  

                                                
25 (n 5) [59]. 
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A Jew would not lose the protection of the Convention 
because, in addition to suffering state persecution, he 
might also be subject to casual, social anti-semitism. 
Similarly, a gay man who was not only persecuted by the 
state, but also made the butt of casual jokes at work, 
would not lose the protection of the Convention. It 
follows that the question can be further refined: is an 
applicant to be regarded as a refugee for purposes of the 
Convention in circumstances where the reality is that, if he 
were returned to his country of nationality, in addition to 
any other reasons for behaving discreetly, he would have 
to behave discreetly in order to avoid persecution because 
of being gay?26 

In my opinion the Supreme Court was very clearly stating that 
the issue is whether an LGBTI+ person would, in fact, face 
persecution if they openly expressed their SOGI, even if their 
subjective reasons were personal.  

Lord Rodger gave further guidance when he said:  

It is convenient to use a phrase such as ‘acting’ or 
‘behaving’ ‘discreetly’ to describe what the applicant 
would do to avoid persecution. But in truth he could do 
various things. To take a few examples. At the most 
extreme, the applicant might live a life of complete 
celibacy. Alternatively, he might form relationships only 
within a circle of acquaintances whom he could trust not 
to reveal to others that he had gay relationships. Or, he 
might have a gay partner, but never live with him or have 
him to stay overnight or indulge in any display of affection 
in public. Or the applicant might have only fleeting 
anonymous sexual contacts, as a safe opportunity 
presented itself. The gradations are infinite.27  

If the applicant did ‘choose’ to live in the manner described in 
Lord Rodger’s examples, in no way could they be said to be living 
openly regarding their SOGI. It is in the light of Lord Rodger’s 

                                                
26 ibid [62]. 
27 ibid [63]. 
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findings and examples in HJ (Iran) that the ‘discreet for own reasons’ 
part of Lord Hope’s test needs to be viewed. Therefore the Supreme 
Court’s judgment has been, and continues to be, fundamentally 
misinterpreted by the Home Office and the judiciary in the UK, and 
many SOGI claimants are being denied recognition of refugee status 
unlawfully.  

One example is a case in which I represented before the First-
tier Tribunal, then the Upper Tribunal and eventually the Court of 
Appeal. My client was one partner in a same-sex male Sri Lankan 
couple.28 The couple had been together since their late teens in Sri 
Lanka. Their relationship, and thus their sexuality, was discovered 
by their families and it was not in dispute that my client (and his 
partner) had been persecuted in his local area. However, the Home 
Office refused to recognise him as a refugee on the grounds that he 
could relocate within Sri Lanka and part of that conclusion was that 
he would be ‘discreet for his own reasons’. The conclusion was 
based on four questions in his asylum interview in which he said that 
‘some’ of his friends in the UK were not aware of his relationship 
and sexuality and that he and his partner did not go to gay clubs or 
bars. The finding that he would be ‘discreet for his own reasons’ was 
made despite that fact that he and his partner had expressed that 
they would like to live together, wherever they lived, and wished to 
spend their lives together in a relationship.  

The finding that the applicant would be discreet for his own 
reasons, and therefore outside of the scope of the Refugee 
Convention, was sustainable on neither the facts nor the law.  

As stated, the decision was based on the fact that not all his 
friends and the people he went to college with in the UK knew he is 
gay or in a relationship and that he didn’t go to gay clubs or bars.29 

                                                
28 The partner’s application for refugee status was considered separately.  
29 In any event, the Vine Report found that such questions were stereotyping SOGI 
applicants. The report stated [4.43]: 

In our sample, we found that 24 interviews (21%) contained a 
perceptible amount of stereotyping. This was mostly shown in 
questions formulated as presumptions that someone claiming to be LGB 
would have attended gay bars or rallies, or would automatically want 
to ‘reach out’ to others in the ‘gay community’ in some way. In one 
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There is no way those facts could lead to a lawful finding that he 
would be discreet for his own reasons in Sri Lanka. The finding 
meant, if he and his partner were required to return to Sri Lanka, 
they would have to lie to avoid persecution. What would they tell a 
landlord? Would they need to have two bedrooms to avoid the 
landlord or anyone who came into contact with them spreading 
gossip and letting the local community know they are gay and in a 
relationship? Should they lie to new friends and work colleagues, etc. 

Unfortunately the First-tier Tribunal, in a decision upheld by 
the Upper Tribunal, agreed with the Home Office and found that he 
would be discreet for his own reasons and outside the scope of the 
Convention, again a finding which in my opinion is impossible on 
the facts. Thankfully the Court of Appeal agreed that the Tribunals 
were in error and the matter is back for a first-stage decision by the 
Home Office.  

That case is one example of many (including OO (Algeria)) in 
which the discretion test is alive and well and in which the Home 
Office and the courts are applying the Refugee Convention, and HJ 
(Iran), incorrectly.  

Recognising Claimants as Refugees When Homosexuality is 
Criminalised in their Country of Origin 

The other big legal issue to be won is the issue of criminality of 
homosexuality and gender identification in refugees’ countries of 
origin. The current legal situation is that criminality in itself does not 
amount to persecution.30  

                                                                                                           
interview, for example, the applicant was asked ‘Which annual gay 
events have you taken part in?’ While interviews are expected to cover 
life in both the home country and the UK, lack of such contact is not a 
prime reason for refusal. 

John Vine, Independent Investigator of Borders and Immigration, ‘An Investigation 
into the Home Office’s Handling of Asylum Claims Made on the Grounds of Sexual 
Orientation’ (March-June 2014) <http://icinspector.independent.gov.uk/wp-
content/uploads/2014/10/Investigation-into-the-Handling-of-Asylum-Claims-Final-
Web.pdf> accessed 3 October 2016. 
30 XYZ (n 20). 
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There are currently 74 countries worldwide that criminalise 
homosexuality.31  

In XYZ the Court of Justice of the European Union found:  

50… criminalisation of an activity does not per se 
constitute an act of persecution for the purposes of Article 
9(1) of the Directive. Rather, it is for the competent 
national authorities to assess, in the light of the 
circumstances pertaining in the applicant’s country of 
origin, in particular, to (i) the risk and frequency of 
prosecution, (ii) in the event of successful prosecution, the 
severity of the sanction normally imposed, and (iii) any 
other measures and social practices to which the applicant 
may reasonably fear to be subjected, whether a particular 
applicant is likely to be subject either to acts which are 
sufficiently serious by their nature or repetition as to 
constitute a severe violation of human rights, or to an 
accumulation of various measures, including violations of 
human rights, which is sufficiently severe similarly to 
affect the applicant. 

It is an interesting side-note that in some of the countries in 
which homosexuality is criminalised, the law stems from the 
Offences Against the Person Act 1861 in which criminality was first 
introduced in the UK. This was repealed (in part) in England and 
Wales in the Sexual Offences Act 196732 and not in Scotland until 
198033 and Northern Ireland in 1982,34  following the European 
Court of Human Rights judgment in Dudgeon v UK.35 Unfortunately 

                                                
31 Siobhan Fenton, ‘LGBT relationships are illegal in 74 countries, research finds’ 
<http://www.independent.co.uk/news/world/gay-lesbian-bisexual-relationships-
illegal-in-74-countries-a7033666.html> accessed 20 October 2016. 

32 The decriminalisation of homosexual acts in the Sexual Offences Act 1967 did 
not extend to the armed forces or the merchant navy.  

33 See the Criminal Justice (Scotland) Act 1980.  
34 See the Homosexual Offences (Northern Ireland) Order 1982, No. 1536 (NI 19). 
35 Dudgeon (n 14), a case decided against the UK (England and Wales, Scotland and 
Northern Ireland) finding that the criminalisation of homosexual acts between 
consenting adults was a violation of Article 8 of the European Convention on 
Human Rights. 
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the 19th century legal export continues to apply in most of the 
Commonwealth countries on which it was imposed.  

In cases involving criminalisation of homosexuality in 
Malaysia, Sri Lanka and Algeria,36 the UK and European judiciary 
have consistently found that criminality in itself does not amount to 
persecution. In all cases the courts found that actual prosecution of 
gay men or women in those countries is rare. What the courts have 
failed to understand, or perhaps in some cases refused to understand, 
such as in OO (Algeria), is that the issue of criminalisation of LGBTI 
persons does not begin and end with prosecutions.  

There is significant evidence from most countries where 
LGBTI+ persons are criminalised, but not routinely prosecuted, that 
such people are subjected to harassment, blackmail and arrest by 
local police and that members of the public can attack and 
intimidate LGBTI+ persons with impunity due to the lack of 
protection from the law and the authorities. LGBTI+ persons are 
susceptible to prosecution under other charges due to their SOGI 
and the examination of prosecutions due to SOGI is, in fact, a red 
herring.  

For example, Human Rights Watch reports: 

Sri Lanka criminalizes ‘unnatural’ sex, acts of ‘gross 
indecency,’ and ‘cheating the public by impersonation.’ 
Police have used these and other laws, such as a vaguely 
defined ‘vagrancy’ prohibition, to target [LGBTI+] people. 
In 2014, government officials told the United Nations 
Human Rights Committee that the Sri Lankan 
Constitution’s equal protection clause ‘protects persons 
from stigmatization and discrimination on the basis of 
sexual orientation and gender identities,’ but neither the 
constitution nor any other law expressly prohibits 
discrimination on such grounds.37 

The International Commission of Jurists note: 

                                                
36 LH and IP (Gay Men: Risk) Sri Lanka CG v Secretary of State for the Home 
Department, [2015] UKUT 00073 (IAC); OO (Algeria) (n 23). 

37 ‘World Report 2016: Sri Lanka’ <https://www.hrw.org/world-
report/2016/country-chapters/sri-lanka> accessed 3 October 2016. 
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This approach recognizes the potential for persecution 
arising from the mere existence of these laws, even in the 
absence of a recent record of prosecutions and 
imprisonments, whether arising from misfeasance of State 
actors outside due process or of non-State actors’ abuses, 
against whom the State does not offer protection. In the 
case of Dudgeon v. the UK, the European Commission in 
fact noted the possibility of such laws making it more 
likely that police and private actors would commit acts of 
extortion and other crimes as well as engage in 
discriminatory treatment, instead of, or at times in 
addition to, prosecution. Thus, the mere existence of laws 
criminalizing consensual same-sex sexual conduct can give 
rise to acts of persecution, without necessarily leading to 
recorded court cases and convictions.38  

In OO (Algeria) the Tribunal found:  

Although the Algerian Criminal Code makes homosexual 
behaviour unlawful, the authorities do not seek to 
prosecute gay men and there is no real risk of prosecution, 
even when the authorities become aware of such 
behaviour. In the very few cases where there has been a 
prosecution for homosexual behaviour, there has been 
some other feature that has given rise to the prosecution. 
The state does not actively seek out gay men in order to 
take any form of action against them, either by means of 
prosecution or by subjecting gay men to other forms of 
persecutory ill-treatment.39 

Likewise in LH and IP (Sri Lanka) the Tribunal found:  

The evidence of general persecution of gay men thus 
amounted to a low number of serious incidents. Equal 
Ground is the immediate or underlying source for almost 
all of that information. While we have accepted that there 
is under-reporting, we are unable to agree that the 
incidents involving gay men are of a scale, frequency or 

                                                
38 Hooper and Zilli (n 16) 147. See examples at page 141.  
39 (n 23) [172]. 
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pattern to constitute a general risk of persecution. 
Although there is a lack of state protection, there is no 
evidence of serious harm except in those isolated instances. 
There may be a few members of the wider LGBTI 
community who suffer difficulties at the level of 
persecution, but the evidence is not there to indicate that it 
is only because they are gay men.40 

The Tribunal seems to find that it is acceptable to persecute a 
gay man if there is some other reason to prosecute him. An analogy 
is a person arrested for, say, theft, and then they are also persecuted 
for their religion. It is impossible not to see that as persecution, even 
if the person was validly arrested for the criminal offence. To suggest 
that such persecution is acceptable prosecution is extraordinary and, 
in my opinion, simply not in accordance with long-established 
refugee law; and is it a misinterpretation of the Refugee Convention. 
Further, the Tribunal’s finding that ‘There may be a few members of 
the wider LGBTI+ community who suffer difficulties at the level of 
persecution, but the evidence is not there to indicate that it is only 
because they are gay men’ artificially separates out the reasons for 
the persecution. Even if there are other reasons why they are 
persecuted, or why they have come to the attention of the 
authorities, that does not put them outside the scope of the 
Convention. On the contrary, it clearly means they are being 
persecuted as gay men, and entitled to international protection, even 
if there are other reasons for the adverse interest in them.  

We are perhaps a long way off from a finding that the mere 
fact of criminalisation of SOGI automatically renders a LGBTI+ 
person from that country as at risk of persecution, if we ever arrive 
at that point at all. Certainly the judiciary at domestic and European 
levels do not seem near to such a conclusion. The European Court of 
Human Rights has found on numerous occasions that the mere fact 
of criminalisation, even without enforcement, is a breach of Article 8 
on the right to private life.41 If that is right for European nationals, 
how can it not be right for non-European ones? 

                                                
40 (n 36) [118]. 
41 Dudgeon (n 14); Norris v Ireland, [1988] ECHR 22; Modinos v Cyprus, [1993] 
ECHR 19. 
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Internal Relocation 

Criminalisation of homosexuality also needs to be looked at in the 
context of ‘internal relocation’. Under established refugee law, a 
person who is at risk of persecution in his home area will 
nevertheless not be a refugee if he can find safe refuge in his home 
country. This is known as ‘internal relocation’. The applicant does 
not need to show there is a risk of persecution throughout the 
country of origin. However he must show that it would be ‘unduly 
harsh’ 42  or in UK domestic law that he cannot ‘reasonably be 
expected to stay’43 in another ‘safe’ part of their country.  

There are many first instance and Tribunal decisions in which 
internal relocation has been found not to be unduly harsh, or 
reasonable, in countries where homosexuality is criminalised. I have 
seen many examples of first-instance and Tribunal SOGI decisions 
where internal relocation was found to be an option on the grounds 
that there is no risk of persecution in another part of the country.  

However, such a finding is a clear and unequivocal (and trite) 
misinterpretation of the Refugee Convention, as the applicant does 
not need to show that he has a well-founded fear of persecution in 
another part of the country; rather they have to show that it would 
be unduly harsh or unreasonable for them to relocate there.  

Could it ever be reasonable to expect someone who has been 
persecuted in one part of their country due to their SOGI to move to 
another part, in a country that criminalises them? In my opinion that 
can never be reasonable.  

As stated, we may never get to the point where criminalisation 
in itself gives rise to a well-founded fear of persecution. However, we 
do have a significant way to go on this issue. The issue of 
criminalisation of SOGI is one which has yet to be properly grappled 
with by the UK authorities and courts. We need, at least, to arrive at 
a point where the effects of criminalisation are given due weight, 

                                                
42 R v Secretary of State for the Home Department, ex p Robinson, [1998] QB 929, 
[1997] INLR 182, [1997] Imm AR 568. 

43 Home Office, ‘Immigration Rules’ <https://www.gov.uk/guidance/immigration-
rules> accessed 3 October 2016, para 339O(i). 



Allan Briddock 

 151 

rather than the sterile and misleading examination of actual 
prosecutions.  

The Asylum Process  

Following HJ (Iran), SOGI refugees could be recognised as such 
without the need to show they could not avoid persecution by 
concealment. In practice the concealment requirement barred the 
majority of SOGI refugees from obtaining refugee status.  

Consequently there was a large increase in the number of 
SOGI based applications for refugee status and the Home Office 
started to refuse applications on the grounds that the person is not 
LGBTI+ at all. SOGI applicants therefore had to prove they are 
LGBTI+.  

In an article relating to SOGI refugees it was stated:  

So how do you prove you are gay? No one arrives in the 
UK with a certificate stating their sexuality, just as no one 
in the UK has such a certificate. Instead applicants have to 
rely on the believability of their oral testimony at their 
Home Office interview. At which stage your own feelings 
about your sexuality, your reluctance for it to be known 
publicly, your lack of words related to sexual issues (in 
English or your own language) all come into play. Plus 
having to relive the trauma of how you were persecuted.44 

Unfortunately there was (and still is) a general culture of 
disbelief and the applicant’s own testimony was and is often not 
enough.  

In addition, Home Office officials were indulging in 
stereotypes and decisions made on the basis that the person did ‘not 
look’ LGBTI+ were not uncommon. As I mention above one Home 
Office decision-maker proudly announced that one of the questions 

                                                
44 Deborah Singer, ‘How do you prove you are gay? A culture of disbelief is 
traumatising asylum seekers’ (The Guardian, 24 November 2015) 
<https://www.theguardian.com/commentisfree/2015/nov/24/gay-asylum-seekers-
sexuality-home-office> accessed 3 October 2016. 
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he would ask SOGI applicants was whether they liked Oscar Wilde. 
If the issue were not so serious it would be laughable that a 
government official would base a decision on whether someone from 
the far corners of the world knew a 19th century Irish poet. More 
extreme examples were also common, such as a lesbian being asked 
by a Home Office official whether she is prepared to take a DNA 
test to prove she is a lesbian or the frequent suggestion that 
applicants could not be LGBTI+ because they had children.45 Trans 
applicants were, and still are, frequently not accepted as trans due to 
the medicalisation of gender and expectations that a trans person 
would have undergone surgery or be taking hormones. 

A significant problem arising from the culture of disbelief was 
the growing trend of applicants to produce sexually explicit material 
of themselves to ‘prove’ they are lesbian, gay or bisexual. Although 
this was never requested by the Home Office, officials would accept, 
and view, such material, as did the judiciary in appeals. It is deeply 
degrading for any person, let alone someone who has fled 
persecution, to feel the need to produce evidence showing themselves 
in sexual activity in an attempt to ‘prove’ their SOGI.46 Home Office 
officials indulged in asking deeply personal and sexually explicit 
questions in order to ‘establish’ whether a person is LGBTI+. The 
officials seemed unaware that sexuality is far more complicated and 
sophisticated than sexual activity.  

                                                
45 Emily Dugan, ‘Home Office says Nigerian asylum-seeker can’t be a lesbian as 
she’s got children’ (The Independent, 3 March 2015) 
<http://www.independent.co.uk/news/uk/home-news/home-office-says-nigerian-
asylum-seeker-can-t-be-a-lesbian-as-she-s-got-children-10083385.html> accessed 
13 October 2016. 

46 The Vine Report stated: 

We understood from staff that explicit material (photographs or video 
clips), if submitted before the decision, would be returned by the 
outcome of any appeal. However, during file sampling we found two 
files with sexually explicit material which had neither been returned nor 
stored securely. 

(n 38) [4.50]. 
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In September 2013, the UK Lesbian and Gay Immigration 
Group (UKLGIG)47 published its report ‘Missing the Mark: Decision 
making on Lesbian, Gay (Bisexual, Trans and Intersex) Asylum 
Claims’. The report concluded: 

It is acknowledged that it is difficult to make broad 
conclusions about sexual identity asylum claims based 
solely on the materials analysed. A particular restraint has 
been the inability to analyse the exact figures for sexual 
identity claims and further the reasons for which refugee 
status is granted by case workers. However, encouraged 
by the improvements since the last report, this report aims 
to highlight some of the persisting problems with decision 
making by Home Office case workers and also with 
immigration judges who did not form part of the last 
report. An analysis of both refusal letters and Tribunal 
decisions reveals that many of the same problems are 
common to both stages of the decision making process. 

With this in mind, this report has aimed to highlight both 
the improvements and the persisting problems unique to 
sexual identity asylum claims. Whilst the quality of 
decisions greatly improved following HJ and HT, case 
worker training and the issuing of Policy Instructions, the 
analysis of recent material shows that old problems are 
creeping back in, with some case workers focusing on 
sexual practice during the substantive interviews and 
considering inappropriate material. The consideration of 
‘risky’ behaviour and out of date country of origin 
information is a persisting problem which must be 
addressed.48 

In February 2014 The Guardian published its article ‘Gay 
asylum seekers face “humiliation”’ in which it was reported:  

                                                
47 UK Lesbian and Gay Immigration Group (UKLGIG) is the only national 
organisation dedicated to supporting and advocating for the rights of LGBTI+ 
persons seeking asylum in the UK. 

48 (2013) <http://www.uklgig.org.uk/wp-content/uploads/2014/02/Missing-the-
Mark.pdf> accessed 29 October 2016. 
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A confidential Home Office document leaked to the 
Observer reveals how one bisexual asylum seeker was 
asked a series of lurid questions by a Home Office official, 
including: ‘Did you put your penis into x’s backside?’ and 
‘When x was penetrating you, did you have an erection? 
Did x ejaculate inside you? Why did you use a condom?’49 

The document reveals that during five hours of questioning in 
a UK detention centre, the male asylum seeker was also asked: ‘What 
is it about men’s backsides that attracts you?’ and ‘What is it about 
the way men walk that turns you on?’ 

Immigration barrister Colin Yeo also voiced concern: ‘This is 
the worst I have seen, but these sorts of intrusive, abusive questions 
are features of Home Office interview practice, particularly in cases 
involving sexuality. The underlying problem is that officials believe 
everyone is a liar. It leads to a fundamental lack of respect for the 
people they are dealing with.’ 

The Guardian article led to an investigation by John Vine, then 
the Independent Chief Inspector of Borders and Immigration.50 The 
report, known as the Vine Report, stated:  

I found inconsistent application of guidance and training. I 
was particularly concerned to find that the approach 
towards sexually explicit material submitted by claimants 
differed between the DFT [Detained Fast Track] and teams 
dealing with non-detained cases. While neither area 
requested explicit material, DFT senior caseworkers 
advised their own staff to receive it and view it. The Home 
Office should not be sending mixed signals to claimants, 
and claimants should not feel that they need to submit 
such material to ‘prove’ that they qualify for asylum. The 

                                                
49 <https://www.theguardian.com/uk-news/2014/feb/08/gay-asylum-seekers-
humiliation-home-office> accessed 29 October 2016. 

50 John Vine, Independent Investigator of Borders and Immigration, ‘An 
Investigation into the Home Office’s Handling of Asylum Claims Made on the 
Grounds of Sexual Orientation’ (March-June 2014) 
<http://icinspector.independent.gov.uk/wp-content/uploads/2014/10/Investigation-
into-the-Handling-of-Asylum-Claims-Final-Web.pdf> accessed 3 October 2016. 
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Home Office must adopt a consistent approach to this 
situation.51 

Worryingly, I found some stereotyping of applicants in about a 
fifth of substantive interviews. Caseworkers must avoid stereotypical 
expectations in questioning and decision documents. 

Although the Home Office would not request sexually explicit 
material the Vine Report found it was inadvertently encouraged: 

We also found inadvertent soliciting of explicit material 
for the appeal stage in a decision document—‘despite your 
claim to have been intimate with [name], the pictures you 
have provided show no more than two males sitting 
together’. Most refused applicants would understand this 
to mean that they must submit material at appeal showing 
more intimacy.52  

There have been significant improvements since the Vine 
Report and the Home Office and the judiciary will no longer accept 
sexually explicit material as evidence of sexuality. However 
problems persist. In a recent case which I represented before the 
Tribunal, the Home Office representative suggested, as the main part 
of his case, that none of the applicant’s witnesses, who all gave 
evidence that in their opinion the applicant is a lesbian, could 
actually say she is a lesbian as none of them had been with the 
applicant sexually. Not only is the idea abhorrent, but the cross-
examination of the witnesses included questions about whether they 
had ‘been intimate’ with the applicant. This line of questioning was 
intrusive and in any event missed the point.  

In the same case the Home Office representative asked the 
applicant if she was ‘ashamed and embarrassed’ that she is a lesbian. 
The representative submitted it was an appropriate question as it is 
part of the HJ (Iran) test (as described above). However, the 
applicant had never concealed her sexuality, either in her home 
country or in the UK, and the ‘discretion for own reasons’ was 
totally irrelevant and not even raised in the refusal letter. It is 

                                                
51 ibid 2. 
52 ibid [51]. 
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entirely inappropriate therefore to ask a SOGI applicant whether she 
is ashamed and embarrassed of her sexuality. The example illustrates 
the ongoing battle that SOGI applicants have in the asylum system.  

Nevertheless, the processing of SOGI refugees is undoubtedly 
far better now, but there remains a long way to go.  

Conclusion 

The ability for SOGI refugees to be recognised as such has improved 
dramatically since the Supreme Court’s judgment of HJ (Iran) in 
2010.  

The fact that SOGI is recognised as immutable characteristics 
and that SOGI applicants are not obliged to conceal their SOGI has 
been seminal in ensuring that persons persecuted due to their SOGI 
are not sent back to persecution or a life of concealment in their 
countries of origin.  

SOGI refugees are now able to remain in the UK and the EU to 
live their lives openly and without fear of persecution.  

As explained in this article, problems in the recognition of 
SOGI refugees still exist but the law and procedure are improving all 
the time. Despite the problems I have identified in this article, as a 
trustee of UKLGIG, as a barrister and as a person with an LGBTI+ 
identity, I am satisfied that the vast majority of SOGI refugees from 
countries where there is unequivocal persecution will be recognised 
as refugees. I am confident too that the majority of refugees from 
countries where persecution is not so equivocal, will also be 
recognised as refugees, but I would like there to come a time when 
such recognition is guaranteed and when the Home Office and the 
Tribunal cannot hide behind such red herrings as lack of 
prosecutions or ‘cultural norms’.  

In all however we have come a very long way since 1999 when 
SOGI refugees were first recognised in the UK as coming under the 
protection of the Refugee Convention. Despite the advances in the 
UK, Europe and other countries around the word, such as South 
Africa and Brazil, homophobia and particularly transphobia, remain 
significant problems and the UK is certainly not immune. Although 
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LGBTI+ persons may still face discrimination in the UK, we are not 
persecuted, and we owe it to our LGBTI+ brothers and sisters, and 
all those in-between or beyond, to ensure that they can live their 
lives without the fear of being persecuted for who they are.  

Indeed, the Refugee Convention says we have to.  
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 BOOK REVIEW 
Who Let the Dogs Out?! 
A Review of Colin Dayan’s The Law 
is a White Dog 

ALEXIS ALVAREZ-NAKAGAWA* 

What do humans, dogs and spirits have in common? wonders Colin 
Dayan at the beginning of her book The Law is a White Dog.1 Her 
answer is not long in coming: they all share the way in which the law 
makes and unmakes their personhood; in other words, how the law 
can consider them as persons or objects—or even both at once—
depending on the context and the historical circumstances. With this 
in mind, Dayan embarks on the arduous task of studying how slaves, 
prisoners, things, dogs and spirits can gain or lose personhood 
through the law, and how through these processes ‘disabled entities’ 
can be created. Dayan uses dogs and ghosts to enter into that realm 
where dispossessions and incapacitations materialise, where some 
human and non-human entities are placed beyond the boundaries of 
the community and at the edges of civilisation, in an area haunted by 
criminals, outcasts, beasts and monsters where myth and reality 
intertwine, showing in flesh what it means to be ‘creatures of the 
law’. Dayan’s argument is highly original and often controversial, 
and it is clear that her contribution has attracted attention in 
academic and intellectual circles since her book has been selected by 
Choice as one of twenty-five ‘Outstanding Academic Books’ in 2011. 

As Dayan says, this book is a search for the ‘spirit of the law’; 
a quest into how the law is haunted by its past of violence, but also 
into how the law works to create these ghostly figures. Dayan’s 
argument is that the law works in a very similar way to magic, as a 

                                                        
* Alexis Alvarez-Nakagawa is a PhD candidate and associate tutor at Birkbeck 
University of London. 

1 Colin Dayan, The Law is a White Dog: How Legal Rituals Make and Unmake 
Persons (Princeton University Press 2011). 
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tool that creates realities and, in turn, undoes them; realities that, 
although fictional, have very material effects for all those who are 
involved in legal proceedings. Indeed, as she argues, ‘disabilities are 
made indelible through the fictions of law, law words that wield the 
power to transform’.2 Perhaps the most amazing aspect of this book 
is how it tracks in history, almost obsessively, the irrational aspect 
and the magical thinking in law, and how this search becomes a way 
of understanding the bizarre legal alchemy by which people can 
become objects or even property, how things can acquire spirit and 
how spirits can become persons before the law. Thus, at a general 
level, the book seeks to address how personhood is built and shaped 
by law and, on a particular plane, how certain people and certain 
things—spirits, criminals, slaves, prisoners, dogs—have been 
subjected historically to different forms of metamorphosis through 
legal rituals. Dayan shows that this process is highly problematic 
given that it involves a simultaneous movement towards creation and 
destruction, where modern demarcations between humans, animals, 
things and ghosts are both weakened and strengthened. In this 
regard, these metamorphoses expose that the transmutations 
between people and objects are and have been ubiquitous in history 
and that these categories are floating signifiers that can be filled by 
different entities. However, these passages from one category to the 
other occur within the existing demarcation between persons and 
things, and reinforce the hierarchy between them, where persons 
have rights and things are ‘rightless objects’.  

The book is far from what we are used to reading in academic 
works. On the one hand, it is inspired by various sources and 
combines memoir, literature and legal cases. On the other, the 
narrative style fully departs from the conventions of academic 
writing: is it that there are things, ghostly things, that cannot be 
conveyed through dry academic language? This particular writing 
style allows Dayan to trace connections, analogies and similarities, 
and to show that not all that seems strange is unreasonable and that 
not everything that we believe reasonable, after careful scrutiny, 
ceases to be strange. In this regard, Dayan wants to show ‘how what 
we call supernatural or think of as ghostly is really quite natural, 
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corporeal, easily recast as reasonable’.3 Dayan’s way of proceeding is 
characterised by looking at the uncanny with amazing calmness, and 
at the quotidian and normalised with absolute amazement. It is 
almost like the reverse of classical anthropology; here the narrator 
plunges not into a distant tribe but into our everyday life to show 
how unnatural our practices are, and how naturalised they have 
become. Dayan’s book does not progress in a linear way over the 
time or the topics covered, but—recalling Walter Benjamin’s style—
traces constellations and makes temporal jumps following cases, 
stories and forgotten clues, thus drawing a complex but extremely 
rich narrative texture. As a result, Dayan reveals surprising 
connections between the past and the present, between current 
practices and forgotten ones, thus undermining the progressive 
narratives that are so common in legal studies today. The result of all 
this is a provocative and illuminating analysis of how ‘the magic of 
law’ works in our contemporary societies. The book therefore makes 
a significant and original contribution in the field of legal theory and 
contemporary discussions on criminalisation, racism and animal 
studies. 

The book begins with a ghost story. Dayan describes in detail 
the case of Stambovskey v Ackley, which concerned the transaction 
of a haunted Victorian house in Nyack, New York. The buyers 
judicially claimed that the operation should be nullified because the 
previous owner had not warned them that the house was inhabited 
by ghosts. While the case was dismissed at the outset, on appeal the 
nullification of the purchase is granted—even if the rule of caveat 
emptor would not allow it—arguing that the ‘spirit of equity’ 
indicated that the rigid application of the law could be abandoned. 
Dayan shows that, incredibly and against any logic, the law can give 
legal entity to the ghosts that inhabit the house. Thus, she exposes 
the strange play between fiction and facts in law; how it can be 
accepted, on the one hand, that a house cannot be actually inhabited 
by ghosts, while, for legal ends, the haunting can produce legal 
effects. Dayan also explores in this chapter some aspects of the 
philosophy of Jeremy Bentham, a philosopher of great influence in 
the Anglo-American legal tradition. Here she shows how much of 
the legal clarity that Bentham demanded and his struggle against the 
                                                        
3 ibid.  
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fictions that populate the law was guided by an amazing infantile 
fear of ghosts, which he knew to be unreal, but nevertheless, for this 
very reason, found all the more terrifying.  

The Greek myth of Hecuba, finally, allows Dayan to show, at 
the end of the chapter, the metamorphoses that occur in the realm of 
the law. After avenging the death of her son, in her eternal grief, 
Hecuba becomes a spectral dog; at the same time both ghostly and 
corporal, she is in the interstices of the human and the animal, the 
people and the gods, the living and the dead. In the various versions 
of this myth over the years, from Ovid to Lycophron, in her 
successive transformations throughout history, Hecuba captures and 
exemplifies the experience of the ‘tombless dead’. 

This experience, in particular, is deeply explored in chapter 2. 
Dayan shows how people still alive can be completely dead in the 
eyes of the law: living dead, zombies, ghosts, figures possessed by 
dispossession. Dayan draws a rich history of how the medieval 
category of ‘civil death’ has reached our days, materialising 
particularly in convicts and prisoners in the US—people who do not 
enjoy certain rights and who cannot vote or participate in civil 
society. In this regard, she points out how the characteristics of 
modern imprisonment are related to the medieval figures of 
‘attainder’ and ‘blood corruption’ that had been assigned to certain 
felons at that time. Starting with Alexis de Tocqueville, Dayan also 
discusses here how these two legal categories served to justify and 
sustain slavery in the US in a fashion that is reminiscent of the 
famous study by Angela Davis in Are Prisons Obsolete?4 Dayan 
argues that Amendment Thirteen of the US Constitution—which 
abolished slavery ‘except as punishment for crime, whereof the party 
shall have been duly convicted’—was the way through which the old 
forms of slavery and segregation survived in the post-abolition era, 
which would explain the high rate of black American inmates and 
the exploitative working conditions in prisons today. Apart from 
that, it is particularly interesting how Dayan analyses the 
philosophical assumptions of certain ideas that made possible the 
category of ‘social death’. Dayan shows, analysing the writings of 
William Blackstone, how the ‘civilised space’ is constituted from the 
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denial and the elimination of ‘nature’. These ideas, which are 
common among the social contract theorists, from Hobbes to 
Locke—who would be highly influential in subsequent legal 
thought—clearly show how the space of civil society is defined in 
opposition to the natural state. Dayan argues that ‘the civil, once 
codified in the institution of law, demands the dual gestures of 
submission and repression of the natural’.5 Thus, the writings of 
Blackstone remind us that this form of sacrifice and renunciation are 
essential for the promotion of the legal order. However, since the 
marginalised natural state haunts the borders of the political 
community, this violent act of legal institution needs to be constantly 
reaffirmed through rituals of citizenship that will be represented once 
and again to maintain the façade that the civil society is intact and 
the natural substrate controlled, thereby ensuring the stability of the 
civilised space. Then, the process by which certain ways of being are 
expelled to the margins, where civil society and nature intertwine, 
are part of the violence necessary to ensure the ‘civilising process’. 
Indeed, slaves and convicts are those who, while possessing natural 
life, are socially dead, given that ‘to be civilly dead is to be granted a 
natural life, while encased in unnatural death’. 6  Those subjects 
identified with nature have to be uprooted from civil society, since 
once expelled they become the visible record of the sacrifice by 
which the civilised space is constituted and maintained. 

In chapter 3, Dayan rightly calls into question the 
characteristics that punishment has taken in this ‘civilised space’, 
showing the contradiction of current forms of incarceration with the 
alleged enlightened progress in the treatment of criminals and the 
supposed reduction of the cruelty of penal practices in modern 
societies. At this point, Dayan brings to light how US prisons have 
legalised forms of violence far more cruel and inhuman than those 
existing in the past, putting into question not only the whole 
civilising narrative, but also many of the assumptions on which 
modern criminal law is based. Thus, Dayan asks: are these inmates, 
convicts in high-security prisons, detainees at Guantanamo Bay, 
these ‘rightless objects’, outside the law? Or it is that, on the 
contrary, their dispossession is embedded in the legal mechanisms 
                                                        
5 Dayan (n 1) 41.  
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themselves? For Dayan, it is ‘not an absence of law but an 
abundance of it that allows government to engage in seemingly 
illegal practices’. 7  For her, ‘we need to explore this hyperlegal 
negation of civil existence’.8 Dayan highlights, then, the extent to 
which violence and law are intertwined in our societies. Or, even 
more, to what extent violent practices are obscured and are even 
made possible thanks to the law. 

In chapter 4, Dayan analyses in depth how taxonomic 
classifications, which established ontological hierarchies that ranged 
from ‘inanimate to animate matter’—something very common in the 
eighteenth century—were used to degrade colonised people, 
especially black populations, and to politically justify different forms 
of exploitation based on an imaginary natural scale where things, 
animals and humans were ordered at the rhythm of the interests of 
the Western nations. Domination and slavery were justified then on 
the basis of comparisons that placed black people in proximity to 
animals and things, and therefore as naturally inferior beings. Thus, 
Dayan connects the treatment of slaves with the treatment of animals, 
bringing to light that ultimately our forms of punishment are 
partnered with the ancient practice of deodand—a Latin word that 
means ‘what must to be given to God’—which was the ancient ritual 
of punishing—and banishing—animals or even objects as a way of 
atoning for human sins. Dayan also shows how the philosophical 
thought of John Locke and especially his definition of personhood as 
the capacity of self-consciousness and awareness, has influenced 
modern conceptions of legal personhood. It has to be said, 
nevertheless, that Locke’s concept of personhood did not make 
physical distinctions and did not require any biological trait to 
consider an entity a person. It was sufficient that this entity could 
show or manifest the signs of consciousness to be taken as a person. 
Although, this peculiar metaphysics of personhood—which initially 
could have shown that the hierarchies based on biological traits were 
arbitrary and fictitious—has been used, paradoxically, to sustain 
these very distinctions in law. In this regard, slaves, who for all legal 
effects were considered property, given their self-consciousness could, 
in turn, be punished for committing crimes. Thus, laws during this 
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period considered slaves incapable of civil acts—as they were mere 
chattel or property—but capable of criminal behaviour—since they 
had awareness of their actions.  

Chapter 5 discusses this paradoxical position of slaves: 
property to civil law and persons to criminal law. This chapter 
focuses on analysing a US case from the nineteenth century, Bailey v 
Poindexter’s Executer, where a slaveholder had declared in his will 
that after his death some of his slaves would have the opportunity to 
choose to stay enslaved or to be released. However, his heirs, who 
intended to hold the slaves, demanded the annulment of the will. The 
court decided that the wishes expressed in the will represented a legal 
impossibility, since the slaves, for their legal nature, were unable to 
decide to be free. Dayan then shows how the law created different 
forms of disability at the time, by which children, madmen and 
women were deprived of civil capacity and agency. However, the 
case of the slaves was particular since here the disability was usually 
permanent and total. In connection with this, there is also a very 
revealing discussion of manumission in this chapter. US laws 
accepted this practice by which the owner of slaves could release 
them; and it is interesting to notice that this institution produced a 
transformation of slaves into ‘new beings’, recalling the act by which 
the royal pardon could ‘civilly rebirth’ felons declared as ‘attainder’ 
or ‘civilly dead’. Returning to her arguments about the contrast 
between civil order/natural order, Dayan then states that ‘to take on 
the skin of the civil and thus be protected by law, a human being 
must die to the natural order and be born again as a civil person’.9 
But the reverse movement is also possible as is shown in the 
institution of ‘civil death’; one could die in the civil order, which 
meant that in the eyes of the law one would become merely a body, 
that is to say, simply a part of the natural order, such as animals and 
objects. 

Chapter 6 takes up this issue, putting even more in evidence 
the connection between the treatment of animals and criminals. On 
the other hand, Dayan especially shows here how the Enlightenment 
opposition between ‘civilised’ and ‘barbaric’ practices—by which 
certain physical punishments will be gradually eliminated—is still 
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very present in contemporary legal discussions, and how, particularly, 
cruel penal practices are currently disguised in a humanist and 
rationalising legal discourse. Dayan explores in detail how the 
prohibition of ‘cruel and unusual treatment’ of the Eighth 
Amendment of the US Constitution has been interpreted in such a 
way that, although cruel physical punishments are prohibited by the 
courts, brutal psychological treatments are legally permitted. This 
again brings us to the terrain of fictions and to law’s enormous 
power to create realities where the words ‘cruel’ and ‘unusual’ no 
longer have the same meaning as in common language. Thus, Dayan 
shows how solitary confinement, the death penalty and detentions in 
the context of the ‘War on Terror’ can be carried out not only in the 
name of ‘civilisation’, but also with legal justifications. 

The last chapter of the book turns to the legal treatment of 
dogs, drawing interesting parallels between the status of slaves, 
prisoners and animals in our societies. Thus, the book closes its 
exploration of various forms of legal dispossession showing how the 
treatment of dogs, mostly in the US, has stunning connections with 
the practices that come into play in relation to certain human beings 
who are considered disposable. Dayan analyses here in detail the 
legal status of dogs in the common law, which have been considered 
wild animals (and, therefore, subject to elimination by anyone and 
for any cause), then as qualified or imperfect property, and finally as 
full property. In any case, dogs live in a liminal space, frequently 
humanised by their owners, but at the same time easily discarded as 
mere waste. In other words, the dog inhabits ‘this intermediate space 
between person and property, between the most loved and the most 
disdained, the dog exists nowhere in itself’.10 Thus, Dayan shows a 
connection in the legal rhetoric and a discursive affinity between the 
mechanisms that make it possible to consider dogs and people 
disposable. Very interesting, in this regard, is the analysis of Sentell v 
New Orleans and Carrollton Railroad Company, where Dayan 
discusses a judgement in which legal redress is refused to the owner 
of a dog hit by a car. This case was sentenced by the judge of the 
famous Plessy v Ferguson case, in which a legal basis was given to 
racial segregation in the US. The comparison between the two cases 
serves to bring to light how ‘law can be used to make men dogs and 
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dogs trash,’ showing that both processes are inextricably linked.11 
The book thus closes its route with a story about the treatment of 
dogs, after starting with a story of ghosts and having studied several 
scary stories about how human beings are dehumanised and 
depersonalised. 

It can be said that, in general, Dayan’s book analyses how the 
law is applied in different areas and in different historical moments, 
studying the contexts in depth and helping to illuminate the 
continuity of certain practices that have usually been considered as 
discontinuous. Thus, the past illuminates the present and this latter 
allows us to see the past in a new light, where violence is exposed in 
a long chain of interlaced instances. Moreover, current practices in 
areas considered isolated and different intersect and explain each 
other, showing sets of affinities and reciprocities, toppling 
epistemological walls and thus enabling a clearer perspective on the 
long marriage between law and violence. Furthermore, Dayan’s 
work can be partially characterised as an attempt to dismantle the 
rationality of the Enlightenment and the belief in the indefinite 
progress along with the modern boundaries and dichotomies—
subject/object, human/animal, etc. Placing on the spot the gloomy 
nature of the law, how the law is haunted by its violent past and 
exposing its connections with magical practices, Dayan not only 
shows the lack of rationality of one of the symbols of modern 
thought but also attempts to point out that the law and the world we 
inhabit continue to be ‘enchanted’ and that our ways of thinking are 
still magical.  

It is clear that the ‘profane metamorphoses’ that the law 
produces are part and parcel of practices carried out in all so-called 
‘primitive’ societies. This could be exemplified very well with 
shamanic beliefs in the possibility that, through certain rituals, 
humans could become animals, objects or spirits; or that the latter 
could become humans. An interesting aspect that the book 
overlooked in this regard, however, is how the metamorphoses of the 
law are clearly distinguishable from some archaic magical practices 
and how these practices could even have the potential to open a door 
to new forms of law or to alternatives to the law. If we take some 
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recent anthropological works—such as Eduardo Viveiros de Castro’s 
on the Tupinambá;12 Roy Wagner’s on the Melanesian cultures13 or 
Kopenawa and Albert’s on the Yanomami,14 among others—in the 
primitive world the metamorphoses were a manifestation of a 
cosmology that claimed the ontological indivisibility of the world 
and the continuum between the different entities—humans, animals, 
things, spirits—whilst according to Dayan’s description, the 
metamorphoses that the law performs, in contrast, seek to support 
distinctions and borders set out in modern thought. In this regard, I 
would suggest that even if the magic of the law has a similar 
structure to shamanism—as Dayan seems to suggest—it also has an 
opposite function, which sustains the barriers that place humans as 
distinct entities instead of allowing them, like shamanism, to cross 
boundaries to the realms of other forms of being in the world. If this 
is the case, then an array of interesting questions arises: what are the 
possibilities of contaminating practices of law with the logic of 
shamanism? In other words, considering the sameness in the 
structure of law and shamanism, can we change the function of the 
former to throw down the barriers that isolate humans from the 
world they inhabit? What would remain, in this case, of the modern 
divide of persons/things? Would this be a way to open up a space for 
new law? Or, from another point of view, can shamanic practices be 
a good way to fight back against the calamitous effects of law in our 
societies? Can this be the instrument with which we can face the bad 
magic of law and the mystifying fog of modern thought?  

Moreover, it would be interesting to extend Dayan’s argument 
about how modern political thought posed a rift between civil 
society and nature, and how this opposition shaped our modern law. 
For this purpose, it should be noted that the contractualist theorists 
were strongly influenced by the colonial enterprise and, especially, by 
the perception of the New World as a ‘natural’ world; from Hobbes 
to Rousseau, America has been used to exemplify the hypothetical 
‘state of nature’ in opposition to which the contractualist analysis 
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13 Roy Wagner, The Invention of Culture (University of Chicago Press 1981).  
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constructs ‘civil society’. Let us not forget then that these thinkers 
wrote with an eye on the Americas, a land from which fantastic news 
kept coming; the world where everything was possible, and where 
changelings, magic objects, chattering animals, vengeful spirits and 
bloodthirsty gods were constantly reported in the chronicles of the 
explorers and voyagers. 15  Thus, it can be argued that modern 
political theory appeared as a means of constituting a society in the 
Americas, in an imaginary and hypothetical plane at the beginning, 
but with very real practices afterwards. In other words, it has 
emerged as a way to open up a ‘civilised’ space in an untamed place 
where humans and animals, people and gods were still mingled in a 
kind of magical realism. The law, then, was the device by which this 
enchanted world, this space of impudent naturalness, that Garden of 
Eden where animals and gods still communicated with men, was 
rationalised, removed from its primitive darkness. The law was the 
European profane magic that served to counteract the primitive 
magic in which the people of the Americas still believed: then, along 
with the sword and the cross, the law should be added to the arsenal 
used in the process of acculturation, colonisation and domination. 
The law was the instrument through which a natural world, of 
which so many wonders were reported but that was also a 
classificatory chaos, was disciplined and modelled through the legal 
practices. Not coincidentally, for Locke, one of the main 
characteristics of persons was precisely to have law and to be 
accountable to it: this was the main difference between the civilised 
European and the native wild man of the Americas.16 Arguably, then, 
the metamorphosis that the law guaranteed, ultimately, through the 
particular transmutations of persons/things, was at a more general 
level the metamorphosis of an untamed nature in a civil society made 
in the image and likeness of the European, and therefore subjected to 
it. 

In this regard, if Dayan has been criticised for her localism—in 
other words, for focusing too much on the history and the cultural 

                                                        
15 About this fantastic European imaginary of the Americas, see Lewis Hanke,  
Aristotle and the American Indians: A Study in Race Prejudice in the Modern 
World (Hollis & Carter 1959) 1-11.  

16 John Locke, An Essay Concerning Human Understanding (Oxford University 
Press 1975).  
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logic of the US—on the contrary, in my opinion, this work might be 
criticised for certain omissions and some lack of specificity in the 
analysis of this context. I believe that the book should not only have 
analysed how the law depersonalised and dispossessed the slaves—a 
practice which, moreover, had been common in various parts of the 
world—but how these forms of dispossession were exercised in axis 
and in parallel with the colonial conquest; that is to say, with the 
elimination of the US indigenous populations. Thus, what is missing 
here is the study of the most fundamental of dispossessions in the 
American history: the ethnocide of the original inhabitants of the 
land. American indigenous people—it would not be difficult to 
argue—have suffered similar forms of classification, 
depersonalisation and dispossession as black Americans, and these 
practices are also closely related to the existence of slavery in the US. 
In other words, the transatlantic slave trade and slavery in the US 
cannot be explained separately from the enterprise of the conquest 
and the dispossession of the inhabitants of the Americas. Moreover, 
the history of dispossession of the indigenous has had, as slavery had, 
an important impact on current penal practices. Let us not forget 
that if in the US an important part of the prison population is black, 
the other part is ‘Latino’ or, more properly, ‘mestizo’. Thus, in the 
genealogy of dispossessions, especially in the American context, there 
is a point at which the subjugations that indigenous and black 
people suffered, intersect with each other, and that could explain, in 
conjunction, some of the current characteristics of US imprisonment. 
Localism in itself does not necessarily indicate a deficit of research—
on the contrary, the specificity may be necessary to bring to light a 
particular historical and cultural context—but the absence of a very 
characteristic aspect of the place that has been analysed, such as is 
the treatment of the indigenous people in the practices of 
dispossession, is an omission that, in my opinion, is significant. In 
any case, the valuable theoretical lens and materials that Dayan’s 
book provides makes possible this analysis in the future, which could 
reveal new clues to understand how the law makes and unmakes 
people, or moreover, on a different plane, to what extent certain 
indigenous rituals and magical practices can be understood as a way 
of resisting the alchemy that the law has imposed—and imposes—on 
them. Thus, this could become an opportunity to also distinguish the 
characteristics of indigenous traditional magical forms from the 
profane magic of law, as I suggested earlier.  
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To conclude, let’s reveal the mystery: Why is the law a white 
dog? In her extensive account of how the law works, Colin Dayan 
tells two stories that could well be two stories about the law. The 
first shows us how the law is now and how it has been; the second 
indicates how the law could be, or alternatively, how there could be 
a world without the law. Both stories are about a white dog. In the 
first story, Dayan mentions that there is a Haitian legend about how 
bad magic can revive the spirit of a dead ancestor and trap it on the 
skin of a ghostly white dog doomed to wander at night to rob the 
souls, to rend the skins and steal the minds of the wretched.17 
Throughout her entire book, Dayan shows that this demonic and 
ghostly dog—not coincidentally ‘white’—is what the law is in our 
societies for all those who have been expelled to their margins. 
However, the second story tells of what could be a redeeming 
alternative. In this case, it is a story of Apollonius of Tyana, a 
prophet of the first century AD who could rival Christ for the 
miracles and cures he performed. This story tells how Apollonius 
saves a child bitten by a white dog with rabies by finding the dog so 
that it can heal the child by licking the wound. By this act, not only 
the child is cured, but also the dog. Perhaps, then, ‘if there is a 
remedy for the bad magic, the damages of law, we must try to 
describe what such a healing metamorphosis would look like. The 
dread of threat and stigma can be countered by a healing that is not 
so much segregation as coalescence’.18 This story offers, as Dayan 
herself says, a possibility of redemption through a different form of 
healing, a different practice of social metamorphosis, where the dog 
is not punished, imprisoned or excluded, and nor does it become a 
pariah or less than other beings; a practice that seeks a 
metamorphosis that tends to the healing, personification and 
cohabitation with other entities, ultimately a practice that allows 
crossing the barriers erected in modern times and that reminds of 
shamanic practices. Nevertheless, interestingly, the story also shows 
that perhaps the only possible cure available is through the white 
dog, the same source that caused the damage. Now, is this source the 
law? Is it the law that can remedy its ills? Is this practice, this good 
magic, an alternative law, a law embedded with another logic, or 
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simply an alternative to the law? Dayan does not give us an answer 
to these questions but only hints about where we might find the 
gates of redemption. 
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