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Foreword

FROM THE EDITORS

Dear reader,

We warmly welcome you to this second issue of the third
volume of the Birkbeck Law Review, which celebrates some
of the wonderful contributions made to our second annual
conference. On 13 and 14 November 2015, a diverse cohort
of academics and legal practitioners from around the world
gathered at Birkbeck, University of London, to present their
research and to debate on the theme of Migration, Borders
and Violence. While engaging and dynamic, it was also an
emotionally sobering and, at times, harrowing event, as so
many of the speakers recounted stories of immense human
suffering. All too often, the message was of the law’s comp-
licity in the tragedies that befall migrants.

The topic of migration, which had been chosen at the
beginning of the year as a matter of unrelenting global sig-
nificance and a prime area where law is entwined with
identity, exclusion and bio-politics, became ever-more inten-
sely significant as we organised the conference. As images of
migrants living in limbo in Calais began to make the head-
lines, as immigration policy became a battleground of the
UK elections, as Donald Trump made gains in US polls on
the back of racist diatribes about Mexican (and now Muslim)
immigrants, and as the media began to report on boat-load
after boat-load of people either drowning in the Mediter-
ranean or facing deeply uncertain futures as they attempt to
navigate the constricting web of European border controls;
the need to exchange expertise on the issues involved seemed
increasingly pressing.

We also felt compelled to do something more, however. In
light of the tangible and widespread suffering that is at the
heart of the subject, we took the opportunity to fundraise for
Calais Migrant Solidarity. Over the two days of the confer-
ence, we raised over £1,000 to support CMS’s work provid-
ing assistance to migrants and helping to facilitate dignified
self-organisation within the Calais ‘jungle’. Many thanks to
everybody who contributed!
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This issue begins with Professor Jill E Family, of Widener
University Commonwealth Law School. Her account of the
‘procedural fortress of US immigration law’ makes the case
for the importance of understanding (and challenging) the
unfair barriers posed by procedural law, as well as those
more often understood to stem from substantive law. The ar-
ticle offers concrete proposals for improvement of the system,
while arguing that what is ultimately necessary is nothing
less than a wholesale change of mindset around US policy
priorities towards foreign nationals.

We then join Simon Behrman, Lecturer in Law at the Uni-
versity of East Anglia, for a detailed retelling of the history
of the US Sanctuary Movement. From around 1982-91, the
movement sought to aid refugees fleeing violence in Central
America by reviving the ancient Christian tradition of sanct-
uary, taking the needy into churches to shield them from the
violence of the law. In so doing, the American activists were
forced to confront the law’s intransigent identitarianism, and
the politics that permeates and exceeds it; the choice ulti-
mately arose between reinforcing and becoming another arm
of the law, or fundamentally challenging its dominion. With
the sanctuary movement now being resurrected once again in
the US, and Europe seeing growing movements for migrant
solidarity, this is a timely analysis of activist tactics, which
compels unique reflections on the nature of law, identity and
solidarity.

Back on UK soil, our third article addresses Home Office
immigration policy on removability, under the umbrella of
the ‘hostile environment’ strategy. Sheona York, both a read-
er in Law at the University of Kent and a practising solicitor
at the Kent Law Clinic, draws on her expert knowledge of
the legal environment around removability and statelessness
to analyse the latest court judgments and Home Office guid-
ance. Specific issues addressed include processing backlogs,
temporary admission status, the ‘Hale threshold’ for remov-
ability, and Section 4 asylum support. The outcome is a stark
picture of the paradoxical incoherence of the ‘hostile envir-
onment’.

Another practitioner perspective is provided by Michael Gar-
cia Bochenek, Attorney JD, now senior counsel on children’s
rights at Human Rights Watch. Drawing on his own inter-
views with child asylum-seekers, and a wealth of inter-
national law and academic work, Bochenek outlines four key
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factors that may deter unaccompanied and separated child-
ren from applying for asylum, or from completing an on-
going claim: lack of understanding by adjudicators; lack of
assistance; risk of refoulement; and the experience or pro-
spect of detention. Bochenek then argues that fair and ef-
fective access to asylum requires that child applicants are
given appropriate treatment, that the system is made access-
ible and comprehensible to them, and, especially, that alter-
natives are found to detention while the claim is ongoing.

Our first heavily theoretical article comes courtesy of
Kirstine Nordentoft Mose and Vera Wriedt, both Birkbeck
graduates. A rich tapestry of theory is drawn together: from
extending Étienne Balibar’s nuanced understanding of bor-
ders vertically via Eyal Weizman, to applying the post-
colonial necropolitics of Achille Mbembe and Alexander
Weheliye to Giorgio Agamben’s state of exception. In apply-
ing this innovative web of theoretical contaminations to an
enlightening analysis of the practices and policies of Euro-
pean border control, we are offered an important new carto-
graphy of the so-called ‘refugee crisis’.

Providing an alternative perspective, Mariska Jung reflects
on the ways in which migration activists navigate and, at
times, collude with border regimes, focusing on the context
of LGBT rights. Jung observes a dilemma at the intersection
of migration activism and queer rights activism, whereby
defining a queer life as valuable and vulnerable in the ways
required by the UK border regime necessitates the reproduct-
ion of narrow categories premised on particular manifest-
ations of homosexual or transgender identity. Furthermore,
campaigning on individual asylum cases legitimates the de-
ployment of detention and deportation against others. The
alternative of more radically contesting the violence of the
border regime, however, may be less effective for the individ-
uals facing immediate risks of deportation to a home country
where their lives are threatened.

Gabriel Gualano de Godoy then discusses indigenous com-
munities on the Colombian-Brazilian border, who further
challenge the limited legal definition of ‘refugee’ through
their existence in ‘refugee-like’ situations. Godoy draws on
history, international law, NGO reports and theory to offer
us a fascinating and unique perspective on the lack of legal
protection for internally displaced indigenous populations.
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Closing the issue is a final practitioner’s perspective, from
Priya Solanki, barrister at 1 Pump Court Chambers, London.
Solanki discusses current UKVI guidance, the latest law and
her own legal experience around the detention of torture sur-
vivors, arguing that much more needs to be done to avoid
the brutal and all-too-common consequences of further in-
carcerating the most vulnerable.

BBKLR Editorial Board

December 2015
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The Procedural Fortress of US
Immigration Law

JILL E FAMILY*

Immigrants face many obstacles. This paper reveals a less
obvious one: the procedural system designed to adjudicate
immigration removal cases. In the United States, the proce-
dural system itself has become a barrier for immigrants. A
structure intended to provide procedural safeguards for im-
migrants has instead become an obstruction. Instead of
facilitating fair and efficient process, the system is dys-
functional. It is collapsing under its own weight and is un-
able to adjudicate consistently in a fair and competent man-
ner. This failed procedural system is a barrier to immigration
that needs to be fixed. The failure to fix it, despite long-
standing and well-known shortcomings, reveals that pro-
cedural fairness is not a policy priority in the United States.

Introduction

Substantive law is a fairly obvious barrier to immigration. US immi-
gration law lays out categories of individuals who are eligible for
legal immigration, including because of a family or employment
relationship.1 If an individual does not fall into a category recognised
by law, the law blocks movement. Substantive law also determines
who is not admissible to the United States because of some undesir-
able characteristic, such as a criminal history.2 Even if an individual
fits into a lawful immigration category, the substantive admissibility
grounds may block immigration. The spouse of a US Citizen, for
example, qualifies in a legal immigration category due to the close

* Professor of Law and Director, Law and Government Institute, Widener
University Commonwealth Law School, USA.

1 8 USC § 1153(a)-(b).
2 8 USC § 1182(a).
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family relationship. If the foreign national spouse has a criminal
history, however, the spouse may not be admissible to the United
States regardless of the marriage. Additionally, substantive law
provides for quotas; it sets numerical limits on the number of
individuals who may legally enter the United States each year in a
given legal immigration category.3 Even if an individual fits into a
legal category and is admissible, if the quota is full the quota would
bar legal entry. Substantive law therefore sets border walls. Those
walls may be raised or lowered in various situations depending on
political forces.

While substantive law does create barriers to immigration,
procedural law presents barriers as well. This paper focuses on the
barriers created by immigration law procedure in the United States.
Foreign nationals must not only decipher how to manoeuvre through
these procedural systems. In the case of the US adjudication system
established to decide who should be removed from the United States,
the removal adjudication system itself is so flawed that the procedur-
al mechanism has become a barrier. The system is dysfunctional, is
collapsing under its own weight, and it is unable to adjudicate
consistently in a fair and competent manner. This failed system is its
own barrier to immigration that needs to be fixed.

At times procedural barriers receive less attention than their
substantive counterparts, however this paper argues that these
procedural barriers are just as important, and that any substantive
law reform not accompanied by procedural reform will lead to un-
satisfactory results. Additionally, study of the procedural barriers
reveals that procedural fairness is not a policy priority in the United
States.

1. The United States Immigration Adjudication System

Immigration adjudication is faced with discrete tasks. One is to
determine whether someone who is knocking on a country’s door,
seeking legal entry into a country, is entitled to that legal entry.
Another is to determine whether someone who is physically inside of
the country should be removed to another country. In the United

3 8 USC § 1151.
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States, we divide up these tasks among our three co-equal branches
of government: legislative (Congress); executive (President) and
judiciary (federal courts).

While Congress creates statutes that establish categories of
legal immigration, legal immigration quotas, and removal grounds, it
has delegated most of the task of immigration adjudication and the
authority to administer immigration laws to the executive.4 Follow-
ing statutory directives, federal administrative agencies under the
President’s control conduct day to day immigration law decision-
making. Executive branch employees in the Department of Home-
land Security, for example, adjudicate whether the foreign national
spouse of a US citizen is entitled to lawful permanent residence (a
‘green card’). Executive branch employees in the Department of
Labor decide whether an employer who wishes to hire a foreign
national will pay an adequate wage. Executive branch employees in
the Department of State decide whether to issue a visa to someone
who wishes to travel to the United States.

The Department of Justice is another executive branch agency
with power over immigration adjudication. Headed by the US At-
torney General, the Department of Justice houses an entity called the
Executive Office for Immigration Review (EOIR).5 The immigration
courts and the Board of Immigration Appeals are a part of EOIR. As
such, they are administrative adjudicatory bodies and not a part of
the independent, constitutionally authorised US judiciary. They are a
part of the executive branch, and the adjudicators are Department of
Justice employees.6

Immigration judges, who preside over immigration courts,
decide whether to remove someone from the United States.7 An
attorney from the Department of Homeland Security represents the
government in these proceedings. The Department of Homeland
Security charges a foreign national with removal based on one of the
statutory grounds of removal, and the Department of Justice
(through its employee, the immigration judge) decides whether that

4 6 USC § 202(5); 8 USC § 1103(a).
5 The United States Department of Justice, ‘Executive Office for Immigration
Review’ <http://www.justice.gov/eoir> accessed 22 October 2015.

6 8 CFR §§ 1003.10; 1003.1(a)(1).
7 8 CFR §§ 1003.10; 1003.37.
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individual should be removed.8 In removal cases, immigration judges
are the trial level adjudicators; they are the first adjudicator to decide
whether an individual should be removed.9

To make that decision, the immigration judge applies statutes,
agency regulations, and sub-regulatory documents such as agency
policy memoranda.10 Congress has recrafted the immigration statutes
to take discretion away from immigration judges. For example, in
1996, Congress narrowed the ability of an immigration judge to
weigh positive and negative factors to make an independent decision
whether a specific individual should be removed.After 1996, the can-
cellation of removal statute creates a rigid, ‘check the box’ type of
analysis that leaves little room for immigration judges to exercise
discretion. One type of cancellation of removal (accessible only to
those who have lawful permanent residence and are now facing
removal) is available if: (1) the individual has had lawful permanent
residence status for at least five years; (2) the individual has at least
seven years of continuous residence in the United States; and (3) the
individual has no aggravated felony convictions.11 The other type of
cancellation of removal (available both to lawful permanent resi-
dents and others) requires: (1) at least 10 years of physical presence;
(2) good moral character; (3) no criminal convictions from a long list;
and (4) that removal of the individual would cause ‘exceptional and
extremely unusual hardship’ to a spouse, parent, or child, who is
either a US citizen or a lawful permanent resident.12

Cancellation of removal is the closest American cousin (al-
though distantly related) to the Article 8 right to family and private
life guaranteed by the European Convention on Human Rights.
Under cancellation of removal, however, the source of protection is a
statute. So far, the US Constitution has not provided a similar

8 Jill E Family, ‘A Broader View of the Immigration Adjudication Problem’ (2009)
23 Georgetown Immigration Law Journal 595, 599.

9 ibid.
10 For example, many rules regarding a statutorily-created concept of ‘unlawful
presence’ are contained in a 51-page policy memorandum: United States
Citizenship and Immigration Services, ‘Interoffice Memorandum’
<http://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/Static_Files_Me
moranda/2009/revision_redesign_AFM.PDF> accessed 22 October 2015.

11 8 USC § 1229b(a).
12 8 USC § 1229b(b).



Jill E Family

181

protection.13 Also, the statute demands a high level of ‘exceptional
and extremely unusual’ hardship, and the hardship factor is just one
requirement among others. ‘Exceptional and extremely unusual’
hardship has been described as hardship substantially beyond the
hardship one would expect of a family facing separation caused by
immigration troubles.14 In other words, the prospect of separation is
an expected consequence, and by itself is not exceptional or
extremely unusual. There has to be something else that makes this
family substantially unique among families facing separation caused
by immigration law. Even if there is ‘exceptional and extremely
unusual’ hardship to a qualifying relative, that hardship will not
result in cancellation of removal if the other requirements are not
met (physical presence, good moral character, and an absence of
certain criminal convictions). Finally, there is a quota on the number
of foreign nationals who may receive cancellation of removal in any
given year.15

The Board of Immigration Appeals hears appeals of
immigration judge decisions.16 We have not yet entered the realm of
the independent, Article III judicial branch as the Board of Immi-
gration Appeals is still a part of the Department of Justice. The
Board reviews immigration judge findings of fact under a clearly
erroneous standard.17 The Board reviews de novo questions of law,
challenges to the application of law to facts, and discretionary deter-
minations.18 The Board consists of 17 members, sits in Virginia,
outside of Washington DC, and mostly decides cases based on paper
submissions. The Attorney General reviews decisions of the Board in
limited cases.19

The great majority of immigration adjudication occurs within
the executive branch. The role of the judiciary in immigration adju-

13 See Kerry v Din, 135 S Ct 2128 (2015), in which Justice Scalia, in a plurality
opinion, stated that there is no constitutional right to live in the United States with
one’s foreign national spouse.

14 See Matter of Monreal, 23 Immigration & Naturalization Decisions 56 (BIA
2001).

15 8 USC § 1229b(e).
16 8 CFR §§ 1003.10; 1003.3.
17 8 CFR § 1003.1(d)(3)(i).
18 8 CFR § 1003.1(d)(3)(ii).
19 8 CFR § 1003.1(g)-(h).
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dication is limited. An appeal of a Board of Immigration Appeals
decision (or of the Attorney General’s decision if the Attorney
General reviews the Board’s decision) is the first chance for
independent review of a removal order by the judiciary.20 During
judicial review, the judiciary decides both the merits of the appeal
and any constitutional challenges. For example, the federal court
would decide both whether an immigration judge made an erroneous
finding of fact and whether any applicable statutes are constitutional.
As the United States does not have the doctrine of parliamentary
sovereignty, it is up to the federal courts to decide whether statutes
are constitutional.21 As described below, however, Congress has used
its power to check the courts (its co-equal branch) by limiting the
judiciary’s jurisdiction over immigration removal cases.

In terms of procedural design, the US has a system to adjudi-
cate removal cases that features two levels of adjudication within the
executive branch, and the judiciary provides a last level of inde-
pendent review at the end. So how has this system itself become a
procedural barrier for foreign nationals?

2. A Troubled System

This chapter explains the deficiencies of the US immigration
adjudication system. These deficiencies contribute to a procedural
system that itself has become a barrier for foreign nationals. The
troubles with the US immigration adjudication system reveal that a
system designed to promote procedural fairness values actually
operates to diminish procedural fairness.

20 8 USC § 1252(a).
21 See Marbury v Madison, 5 US 137 (1803), which recognised constitutionally
authorised judicial review and the declaring of a statute as unconstitutional; and
Erwin Chemerinsky, Constitutional Law: Principles and Policies (2nd edn, Aspen
Law & Business 2002) 39-46.
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2.1 Problems with the Executive Branch Immigration
Adjudication System

Even the director of the Executive Office for Immigration Review
agrees that the removal adjudication system is broken.22 The system
faces extreme challenges, including a lack of resources, tremendous
backlogs, a lack of decisional independence, a lack of representation
for foreign nationals, a lack of esteem, a disconnect between the
simplicity of procedure afforded and the complexity of the sub-
stantive law to be applied, an inability to fully commit to the import-
ance of procedural protections for foreign nationals, and efforts to
divert foreign nationals from the adjudication system in favour of
mechanisms that provide even fewer procedural protections.

2.1.1 Immigration Courts

The Executive Office for Immigration Review has stated that it ‘is
currently managing the largest caseload the immigration court sys-
tem has ever seen.’23 There are over 450,000 cases awaiting adju-
dication in the immigration courts.24 About 260 immigration judges
hear removal cases,25 and there are simply not enough judges to keep

22 Stephen Stock and David Paredes, ‘Immigration Court Director Calls for
Overhaul of Broken System’ (NBC Bay Area, 26 May 2015)
<http://www.nbcbayarea.com/investigations/Immigration-Court-Director-Calls-for-
Overhaul-of-Broken-System-305053461.html> accessed 22 October 2015.

23 The United States Department of Justice, Executive Office for Immigration
Review, ‘Expanding the Size of the Board of Immigration Appeals’, 80 Fed Reg
31461, 31462 (3 June 2015) <http://www.gpo.gov/fdsys/pkg/FR-2015-06-
03/html/2015-13459.htm> accessed 22 October 2015.

24 TRAC Immigration, ‘Immigration Court Backlog Tool’
<http://trac.syr.edu/phptools/immigration/court_backlog> accessed 22 October
2015.

25 The United States Department of Justice, ‘Office of the Chief Immigration Judge’
<http://www.justice.gov/eoir/office-of-the-chief-immigration-judge> accessed 22
October 2015. After the expiration of a government-wide hiring freeze, the
Department of Justice hired 25 new immigration judges in 2014 and has plans to
hire more. More than half of all immigration judges are eligible to retire, placing
greater pressure on the system. See Molly Hennessy-Fiske, ‘As Immigration Backlog
Surges, Some Overwhelmed Judges Retire’, LA Times (Los Angeles, 18 August
2015).
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up with enforcement efforts. As of July 2015, the average wait time
for a hearing was over 600 days.26

More immigration judges are needed, but fiscal restraints
prevented that until recently, even as the Obama administration set
records for the number of individuals removed (438,000 in 2013).27

As Dana Marks, President of the National Association of Immi-
gration Judges, has explained: ‘immigration judges have described
themselves as “legal Cinderellas,” mistreated stepchildren in the De-
partment of Justice. Chronically resource-starved, the immigration
courts are an oft-forgotten piece of the immigration enforcement
puzzle.’28 In 2008, immigration judges scored higher on a workplace
burnout survey (higher meaning more burnout) than any other pro-
fessional group who had ever taken the test.29 In 2015, EOIR held a
training conference for immigration judges, but that was the first
training conference in five years.30

This is all especially disturbing given what immigration judges
are deciding. Referring to asylum cases, a popular refrain when dis-
cussing the immigration courts is to say that the system is like
deciding death penalty cases in traffic court.31 The saying is informa-
tive because it highlights the point that the procedure is insufficient
to handle the substance of the law. The US immigration courts are a
procedural barrier to foreign nationals because the system is under-
funded and overloaded. Immigration judges simply do not have the
resources they need.

26 TRAC Immigration (n 24). See ‘Average Days’, under ‘What to Tabulate’.
27 The United States Department of Homeland Security, ‘Immigration Enforcement
Actions: 2013’
<http://www.dhs.gov/sites/default/files/publications/ois_enforcement_ar_2013.pdf>
accessed 22 October 2015; see also 80 Fed Reg 31461 (n 23) 31462.

28 Dana Leigh Marks, ‘Immigration Judge: Death Penalty Cases in a Traffic Court
Setting’ (CNN, 26 June 2014)
<http://www.cnn.com/2014/06/26/opinion/immigration-judge-broken-
system/index.html> accessed 22 October 2015.

29 Family, ‘A Broader View’ (n 8) 601.
30 Hennessy-Fiske (n 25).
31 Marks (n 28).
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Aside from resources, immigration judges lack decisional
independence.32 Because they are employees of the Department of
Justice, they report eventually to the President. The Department of
Justice is a law enforcement agency. Under the Bush administration,
the US Inspector General found instances of unlawful politicisation
of hiring for immigration judge positions.33 Candidates were selected
based on political ties in violation of civil service laws. Again, immi-
gration judges are not members of the constitutionally authorised
judiciary. Immigration judges do not have lifetime tenure. In fact,
they do not even have job protections granted to other types of
executive branch adjudicators.34

Because immigration law and immigration courts are civil
bodies, courts have held that there is no constitutional right to
government funded counsel in US immigration courts.35 That means
that while the government is always represented by an attorney who
works for the Department of Homeland Security, the foreign nation-
al is not always represented. In fact, foreign nationals are not repres-
ented in 45 per cent of cases before immigration courts.36 The com-
plexity of immigration law makes this scenario preposterous, yet it
goes on every day. There has been some movement on this front. A

32 See Stephen H Legomsky, ‘Deportation and the War on Independence’ (2006) 91
Cornell Law Review 369, 389, in which he explores, ‘the threat of personal
consequences for the adjudicator’ in the context of immigration adjudication.
Professor Legomsky observes: ‘Under this constraint, the case is presumed to be
one that the law clearly allows the adjudicator to decide, and there is no attempt by
a superior to directly dictate the outcome of that case, but there are general threats,
real or perceived, that decisions which displease an executive official could pose
professional risks for the adjudicator.’ Professor Legomsky argues also that
decisional independence is necessary, at a minimum, at some point in the
immigration adjudication system to uphold the rule of law. See ibid 386, 394-401,
403.

33 Family, ‘A Broader View’ (n 8) 601-603.
34 ibid 599.
35 See, for example, Aguilera-Enriquez v INS, 516 F 2d 565 (6th Cir 1975); or 8
USC § 1362, which states that, in removal proceedings, ‘the person concerned shall
have the privilege of being represented (at no expense to the Government)’ by
counsel.

36 The United States Department of Justice, Executive Office for Immigration
Review, ‘FY 2014 Statistics Yearbook’ F1
<http://www.justice.gov/sites/default/files/eoir/pages/attachments/2015/03/16/fy14s
yb.pdf> accessed 22 October 2015.
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federal court has held that mentally incapacitated individuals have a
right to counsel, and the Department of Homeland Security has
begun to implement this directive.37 While recognising any right to
counsel is a big deal in the United States, there is still a long road to
a universal right to counsel.38

Unrepresented foreign nationals are left to the mercy of the
overworked immigration judge to take the time to explain to the
foreign national what is going on. Such explanations more than like-
ly will take place through an interpreter, which the government does
pay for, but the quality is not guaranteed.39 Also, the foreign nation-
al may not be appearing in the same room as the immigration judge,
but rather will appear as a two-dimensional image ‘beamed into’ the
immigration judge’s courtroom from a far off detention centre.40

2.1.2 The Board of Immigration Appeals

The Board of Immigration Appeals, aside from juggling the current
caseload percolating up from the immigration courts, has faced its
own challenges. In 2002-2003, then Attorney General John Ashcroft
introduced ‘streamlining’ reforms to the Board, including reducing
the size of the Board from 23 to 11, even though the Board had a

37 Franco-Gonzalez v Holder, 2013 WL 3674492 (CD Ca 24 Apr 2013)
<https://www.aclu.org/sites/default/files/field_document/order_re_permanent_injun
ction_04.23.13_final.pdf> accessed 22 October 2015; ‘Notice of Proposed Partial
Class Action Settlement’
<http://www.justice.gov/sites/default/files/pages/attachments/2015/07/22/summary-
class-notice-final-20150722.pdf> accessed 22 October 2015.

38 For example, the Immigrant Justice Corps, based in New York City, receives
funding from the New York City Council and other sources to provide
representation to foreign nationals. See Liz Robbins, ‘Program Providing Legal
Help to Immigrants Will Expand Beyond New York City’, The New York Times
(New York, 13 May 2015).

39 Laura Abel, ‘Language Access in Immigration Courts’ (Brennan Centre for Justice
2011)
<http://www.brennancenter.org/sites/default/files/legacy/Justice/LangAccess/Langua
ge_Access_in_Immigration_Courts.pdf> accessed 22 October 2015.

40 Ellen Garrison, ‘Beamed into Court: The Drawbacks of Videoconferencing’
(Immigrant Connect Chicago, 17 June 2013)
<http://www.immigrantconnect.org/2013/06/17/beamed-into-court-the-drawbacks-
of-videoconferencing> accessed 22 October 2015.
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backlog of over 56,000 cases. Attorney General Ashcroft also direct-
ed the remaining members to issue something called an ‘affirmance
without opinion.’41 Such an opinion uses boilerplate language and
does not provide a reasoned opinion in every appeal. These stream-
lining reforms also abandoned reliance on three member opinions in
favour of single Board member hearing a case. 42 One analysis
concluded that Attorney General Ashcroft removed members of the
Board who were more likely to rule in favour of foreign nationals.43

After the streamlining reforms were implemented, the number
of petitions for review filed in the federal courts began to skyrocket.
Some evidence points out that the increase in petitions for review
was the result of dissatisfaction with the summary adjudication
before the Board.44 As the consequences of a spike in judicial review
cases took hold, pressure mounted to roll back the streamlining
reforms. In 2006, for example, the Board rebounded to 15
members.45 Also in 2006, the Department of Justice began to allow
for more reasoned opinions and greater use of three member opini-
ons.46 This episode is an example of the type of procedural ‘experi-
ments’ that are common in US immigration law. This experiment
was eventually rolled back, but it left scars; the experiment damaged
the reputation of the Board and heightened distrust of the administ-
rative appeal process.

2.1.3 Other Troubles: Esteem and Complexity

There are two problems that affect both the immigration courts and
the Board: a lack of esteem, and a disconnect between the simplicity
of procedure afforded and the complexity of the substantive law to
be applied. Immigration law has an esteem problem in the United
States because it is seen, at times, as a non-prestigious area of law

41 Family, ‘A Broader View’ (n 8) 604-608.
42 ibid.
43 Peter J Levinson, ‘The Facade of Quasi-Judicial Independence in Immigration
Appellate Adjudications’ (Bender’s Immigration Bulletin, 1 October 2004) 1154.

44 Family, ‘A Broader View’ (n 8) 606.
45 80 Fed Reg 31461 (n 23) para 1.
46 Family, ‘A Broader View’ (n 8) 606-607.
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that is accessible only to experts.47 The complexity of the law can
make it seem inhospitable to outsiders; it is daunting for an attorney
who does not regularly practise immigration law to take on an
immigration law case. While there are many excellent immigration
law practitioners in the United States, there are also some whose
inadequate practice draws attention. 48 This esteem issue creates
problems both for the availability of private immigration law counsel
and for the quality of the pool of potential immigration law adjudi-
cators.49

The procedural investment in the US removal adjudication
system would seem to match a simple substantive law scheme that
allows for easy and fast decisions in a high volume atmosphere. But
US immigration law is far from simple. It is extremely complex and
requires advanced statutory reading skills to begin to decipher it.
Also, many immigration law adjudications turn on questions of
credibility, which require methodical and careful determinations.50

Therefore, there is a disconnect between the way the procedural
system is structured and the complexity of the substantive law that
the system is called on to apply. This is related to, or perhaps symp-
tomatic of, a failure in the United States to fully commit to procedur-
al protections for foreign nationals. Elsewhere I have detailed the
‘conflicting signals’ of immigration adjudication in the United
States.51 In some ways, the system presents itself as committed to
procedural protections. In other ways, however, the system under-
cuts any protections. The sense is that the United States wants to say
that it has procedural protections, but closer examination reveals
that many of those protections are hollow or superficial.

Other scholars have extensively studied the immigration ad-
judication system and registered concern. For example, Professors
Ramji-Nogales, Schoenholtz, and Schrag produced a study that

47 Jill E Family, ‘Beyond Decisional Independence: Uncovering Contributors to the
Immigration Adjudication Crisis’ (2011) 59 Kansas Law Review 541, 569-572.

48 ibid.
49 ibid.
50 See, for example, 8 USC § 1158(b)(1)(B)(iii), which addresses credibility
determinations in asylum cases.

51 Family, ‘Beyond Decisional Independence’ (n 47) 569-576; see also Jill E Family,
‘Conflicting Signals: Understanding US Immigration Reform through the Evolution
of US Immigration Law’ (2010) 40 Catalan Journal of Public Law 145.
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detailed inconsistencies in asylum law decision-making at all levels of
adjudication.52 Professor Steve Legomsky recommended a complete
redesign of the removal adjudication system.53 Professor Lenni Ben-
son and Russell Weaver conducted a comprehensive study for the
Administrative Conference of the United States that documented
problems throughout the immigration adjudication system and made
recommendations to improve fairness and efficiency.54 Most of Ben-
son and Weaver’s recommendations revolve around a central theme:
EOIR is underfunded, resulting in a severe mismatch between
resources to do work and work to be completed.

2.1.4 An Even Deeper Problem: Diversions

As bad as this all sounds, unfortunately things are even worse be-
cause there are major efforts to divert foreign nationals from ever
entering the immigration court system.55 Examples of such diversions
include waivers, the expedited removal program, and Operation
Streamline.

At times, the United States government insists on a waiver of
access to adjudication in exchange for status. When one enters the
United States under the Visa Waiver Program, one must sign a
waiver. The program allows nationals of certain countries to come to
the United States to visit without having to obtain a physical visa in
his or her passport. The accompanying waiver requires the individual
to waive any right to challenge a border officer’s determination
regarding admissibility or any future effort to remove that person
from the United States, except for an asylum claim. That means if an
individual enters the US under the Visa Waiver Program, falls in love,
and marries a US citizen, that individual may not challenge any

52 Jaya Ramji-Nogales and others, Refugee Roulette (NYU Press 2009).
53 Stephen H Legomsky, ‘Restructuring Immigration Adjudication’ (2010) 59 Duke
Law Journal 1635.

54 Lenni B Benson and Russell R Weaver, ‘Enhancing Quality and Timeliness in
Immigration Removal Adjudication’ (Report for the Administrative Conference of
the United States, 7 June 2012)
<https://www.acus.gov/sites/default/files/documents/Enhancing-Quality-and-
Timeliness-in-Immigration-Removal-Adjudication-Final-June-72012.pdf> accessed
22 October 2015.

55 Family, ‘A Broader View’ (n 8).
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removal proceeding taken against them. The signed waiver ensures
there is no opportunity to even make arguments about whether one
should be able to stay. In the fiscal year 2013, there were over 19
million entries under the visa waiver program.56 That means there
were over 19 million waivers of access to process.

Expedited removal is another example of a diversion from
immigration adjudication. This program dates back to 1996, under
the Clinton administration.57 Those who arrive at a US border whom
the border officer believes to be inadmissible under the misrepresent-
ation or lack of proper documentation grounds (which frequently is
the case with asylum seekers) are summarily removed without a
hearing before an immigration judge.58 The decision of the front-line
border officer stands, with review only by a supervisory border
officer. Those who express intent to apply for asylum or who express
fear of persecution are required to be referred to a credible fear inter-
view before an asylum officer (an employee of the Department of
Homeland Security). 59 If the individual passes the credible fear
hearing, the individual is funnelled back into the immigration adjudi-
cation system and will receive a hearing before an immigration
judge.60 The individual may be detained while he or she waits for
this hearing.61 If the individual fails the credible fear hearing, the
person is removed (denied entry) without further review.62 An immi-
gration judge may review a negative credible fear determination, but
there is no review of that determination in the independent federal
courts.63 In the fiscal year 2013, expedited removals accounted for
44 per cent of all removals.64

56 Katie Foreman and Randal Monger, ‘Nonimmigrant Admissions to the United
States: 2013’ (The United States Department of Homeland Security, 2013) Table 1
<http://www.dhs.gov/sites/default/files/publications/ois_ni_fr_2013.pdf> accessed
22 October 2015.

57 8 USC § 1225(b).
58 8 USC § 1225(b)(1)(A)(i).
59 8 USC § 1225(b)(1)(A)(ii).
60 8 USC § 1225(b)(1)(B)(ii).
61 ibid (iii)(IV).
62 ibid.
63 ibid (b)(1)(C), 1252(e).
64 Immigrant Enforcement Actions (n 27).
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Operation Streamline is another diversion because it favours
criminal prosecution of foreign nationals over proceedings in the
civil immigration adjudication system. In 2005, the government
introduced Operation Streamline along the US Southwest border.65

Under the program, foreign nationals are charged with an immi-
gration crime (such as illegal entry or illegal reentry) 66 and may
agree to civil removal as a part of the criminal adjudication.67 In the
criminal proceedings, foreign nationals plead guilty often as a part of
a mass hearing, where tens of people appear at once before a judge.68

A term of the plea bargain may be that the foreign national agrees
that he or she may be removed from the United States, thus bypas-
sing the civil adjudication system.

This program is disturbing because it allows the government to
pressure a foreign national to bargain away civil immigration adjudi-
cation rights. The program also raises due process concerns because
of the fast track nature of the criminal proceedings and the lack of
individualised justice. The program has also raised anxiety about
asylum seekers. The Department of Homeland Security Inspector
General recently expressed concern (and this is a concern that has
been consistently raised by others over the years) that individuals
who express a fear of returning home are pushed through the
Operation Streamline hearing regardless, and are not afforded an
appropriate opportunity for a credible fear interview.69

2.2 Restrictions on Judicial Review

Given all of the problems with adjudication within the Executive
Branch, one might expect a robust system of judicial review, where
the independent, constitutionally authorised federal courts can keep
an eye on the quality of decision-making. Judicial review does exist,

65 Family, ‘A Broader View’ (n 8) 628.
66 ibid 627-629.
67 ibid 627.
68 ibid.
69 ibid 629. See also ‘Streamline: Measuring Its Effect on Border Crossing’ (The
United States Department of Homeland Security, 15 May 2015)
<https://www.oig.dhs.gov/assets/Mgmt/2015/OIG_15-95_May15.pdf> accessed 22
October 2015.
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but there are statutes that eliminate or narrow the scope of the
federal courts’ ability to review the decisions of the immigration
courts.70

There are substantive and timing limits on judicial review in
the immigration statutes. The substantive limits eliminate review
based on the substance of the removal ground. For example, if one is
deemed removable based on the commission of certain criminal acts,
that person’s ability to obtain judicial review is limited.71 One timing
restriction shortened the period in which judicial review may be
sought to 30 days.72 One substantive limit provides that ‘no court
shall have jurisdiction to review any final order of removal’ against
an individual who committed certain criminal offences.73 When this
provision first became law it was unclear whether it solely limited
the availability of statutory judicial review, or whether it also ex-
tinguished the availability of habeas corpus review to challenge the
legality of the executive’s actions in removing the individual.74 The
US Supreme Court held that the statute did not speak clearly enough
to eliminate habeas review, and that eliminating all avenues to raise
a constitutional claim would raise serious constitutional questions.75

Congress responded by redrafting the statute to make clear that it
did intend to eliminate habeas corpus jurisdiction, but at the same
time it softened the bar on judicial review to allow for review of
constitutional claims and questions of law.76 Therefore, now, for
example, an individual who has a criminal conviction that bars
judicial review may still seek review of constitutional questions and
questions of law, but perhaps not questions of fact or discretion.77

This back and forth between Congress and the Supreme Court shows
clear congressional intent to limit access to the independent judiciary
in removal cases.

70 8 USC § 1252.
71 ibid (a)(2)(C).
72 ibid (b)(1).
73 ibid (a)(2)(C).
74 INS v St Cyr, 533 US 289 (2001) 292-93.
75 ibid 314.
76 8 USC § 1252(a)(2)(D).
77 See, for example, Luna v Holder, 637 F 3d 85, (2d Cir 2011) 94.
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Additionally, there have been consistent efforts to restrict judi-
cial review even further. These arguments are often made with the
justification that court review of removal decisions merely delays
removal. These arguments fail to see the intrinsic value of judicial
review. Elsewhere I have criticised this ‘delay rationale’ and have
also examined the existence of a similar rationale behind efforts to
curb court review in the United Kingdom.78

2.3 Immigration Detention

Immigration detention is another procedural barrier. Immigration
detention may take place in a facility dedicated to immigrant detain-
ees, but it may not; it may take place at a local county prison. This is
despite the US Supreme Court’s determination that immigration
detention is civil detention, not criminal detention.79 If it were crim-
inal detention, that would trigger constitutional rights that are other-
wise not available in immigration law.

The decision whom to detain during removal proceedings may
belong to substantive law,80 but detention means that a foreign
national will have more trouble accessing any procedural protect-
ions.81 For example, immigrants in detention in the United States are
less likely to have a lawyer during a removal hearing.82 That may
seem backwards, but there generally is no right to government
funded counsel in immigration cases, and detention centres are often

78 Jill E Family, ‘Removing the Distraction of Delay’ (2014) 64 Catholic University
Law Review 99.

79 Zadvydas v Davis, 533 US 678 (2001).
80 See, for example, 8 USC § 1226(c), which mandates detention for certain foreign
nationals.

81 See Peter L Markowitz, ‘Barriers to Representation for Detained Immigrants
Facing Deportation: Varick Street Detention Facility—A Case Study’ (2009) 78
Fordham Law Review 541.

82 See, for example, ‘Access to Justice for Immigrant Families and Communities’
(Northern California Collaborative for Immigrant Justice, October 2014) 9, which
found that about two-thirds of detained foreign nationals had no representation
during their removal proceedings before the San Francisco immigration court
<http://www.lccr.com/wp-content/uploads/NCCIJ-Access-to-Justice-Report-Oct.-
2014.pdf> accessed 22 October 2015.
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in the middle of nowhere, where there simply are not many law-
yers—especially with immigration law expertise.

This is distressing because lawyers can make a big difference in
these cases. Last summer, in response to an increase in women and
children crossing into the United States from Central America, the
US government set up a mandatory detention, no bond policy as a
form of deterrence and to ensure that arriving women and children
were deported as quickly as possible.83 The Obama administration
hoped to quickly process and return the arriving individuals, and
that those quick returns would deter future migrants.84 The admin-
istration used the expedited removal provisions to attempt to achieve
its goals. Because many of these women and children were seeking
asylum, the United States was obligated to conduct credible fear
interviews. As explained above, because these individuals do not ar-
rive with proper documentation (for example, a passport), they are
subject to the expedited removal provisions. They are entitled to a
credible fear interview, however. If they pass the credible fear
interview, they should be placed into line for a full removal hearing
where the application for asylum would be fully considered. Also, if
they pass the credible fear interview, they may be released on bond
while they wait for their removal hearing if they are not a public
safety risk.

The administration opened a detention camp in Artesia, New
Mexico to house these women and children. Artesia sits in a remote
corner of southeastern New Mexico. It is a three-and-a-half hour
drive from Albuquerque, an eight-and-a-half hour drive from Phoen-
ix, and a seven hour drive from Dallas. When the Artesia camp
opened, there were ten lawyers in Artesia. None of them practised
immigration law.85

Because of statements from the Obama administration, worry
grew that the US government had prejudged these cases and that
individuals would not be given a fair shot at a credible fear interview.
Because of the isolation of Artesia, it took a huge effort on the part
of groups of immigration lawyers to organise volunteer expeditions

83 Flores v Johnson, No 2:85-cv-04544 (CD Ca 24 July 2015) 2.
84 RILR v Johnson, No 1:15-cv-00011 (D DC 20 February 2015) 8-11.
85 Stephen Manning, ‘Ending Artesia’ (Innovation Law Lab)
<https://innovationlawlab.org/the-artesia-report> accessed 22 October 2015.
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to the detention camp. In the end, about 300 lawyers and legal
professionals rotated through Artesia, standing up for procedural
protections.86 They tried to make sure that the credible fear hearings
were fair, and that those who passed their interviews were given a
reasonable bond. The lawyers were successful in slowing down the
process and publicising the procedural shortcuts and the poor con-
ditions in the camp.

These recent events are a good example of procedure as a
barrier for immigrants. It is probable that many, if not most, of these
women and children hold valid asylum claims, as they are fleeing
severe violence. But the US government attempted to use procedure,
or rather the absence of procedure, to prevent the spotlight from
shining on the forces that motivated these individuals to seek safety
in the United States. Procedural protections became politically cum-
bersome, especially in the months leading up to a congressional
election.

The US government eventually closed the Artesia camp and
began to detain arriving women and families at other facilities in
Texas and Pennsylvania. A court ruling persuaded the administration
to abandon general deterrence as a reason to deny bond.87 Another
ruling determined that the government’s detention practices violated
a settlement agreement the government had previously agreed to in
1997, but the government has appealed this order.88 During the sum-
mer of 2015, the administration announced that it would ‘generally
not detain mothers with children, absent a threat to public safety or
national security, if they have received a positive finding for credible
or reasonable fear.’89 While the situation might be improving for
detained families, individual detention is still a mainstay of the
removal system.

86 ibid.
87 RILR v Johnson (n 84).
88 Flores v Johnson (n 83).
89 Franco Ordonez, ‘Members of Congress Say that Release of Detained Mothers
and Children Not Enough,’ (McClatchy DC, 13 July 2015)
<http://www.mcclatchydc.com/news/nation-
world/national/article27184060.html#storylink=cpy> accessed 22 October 2015.
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2.3 Procedural Fairness is Not a Priority, but is a Necessity

Acknowledging that the immigration adjudication system is dys-
functional is not controversial. In fact, the deficiencies in the system
have been familiar to immigration law experts for years. This status
quo—a system that many agree is not working but is allowed to
continue on in its current state—reveals that procedural fairness is
not a policy priority, or, at best, that procedural reforms are subject
to the same reform paralysis that affects substantive immigration law
reform in the United States. Despite the fact that there have been
several in-depth studies of the immigration adjudication system with
nuts and bolts recommendations for improvement, EOIR remains
troubled and underfunded. Even with recent additional hires, there is
no plan to dramatically address the problems facing the system.

Efforts at reform face an uphill battle because there is no
strong urgency to make sure that foreign nationals receive robust
procedural protections. This is evident in enacted statutes that
diminish judicial review, in agency actions that ‘streamline’ pro-
cedures, in the failure to fund EOIR commensurate with increased
enforcement efforts, and in proposals to further limit access to courts.
There is a sense that procedural protections are not deserved and, in
fact, are abused by foreign nationals. For example, proponents of
proposals to further limit judicial review frequently assert that for-
eign nationals seek judicial review to delay removal.90 That perceived
delay is characterised as a distasteful response to a removal charge.
The exercise of procedural protections becomes itself a negative
action and one worthy of criticism. Elsewhere I have argued that this
approach is tied to a traditional view of the relationship between the
foreigner and the state that gives the state all of the power and does
not allow room for individual rights.91 A more modern conception of
immigration sovereignty must make room for individual rights and
must expect and promote foreign nationals to exercise their pro-
cedural protections, rather than show disdain for it.

Procedural fairness is a necessity and must be a priority as a
part of any reform of immigration law. Legislators and advocacy
groups must take care to make sure that any substantive reform is

90 Family, ‘Removing the Distraction of Delay’ (n 78) 104-109.
91 ibid 110-119.
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accompanied by appropriate procedural protections, including a
well-functioning adjudication system. For example, suppose the
cancellation of removal provisions was reformed to interject some
level of discretion back into the process. Immigration judges would
have more room to weigh positive and negative factors in deciding
whether to remove. While that would be a welcome change, that
change is neutered if there are not enough immigration judges to
hear cases. That change is neutered, too, if individuals are diverted
from the civil immigration adjudication system and they never see an
immigration judge.

What would make the system fairer? As many others have con-
cluded, there needs to be a substantial increase in resources. EOIR is
an essential piece of the removal system. Given the seriousness and
importance of what EOIR adjudicators decide, EOIR’s needs should
not be ignored. The United States should want to have (and should
feel obligated to have) the strongest, most well respected immig-
ration adjudication system in the world.

To achieve that goal, immigration adjudicators need greater
independence and status. Others have argued persuasively that these
adjudicators should be more than employees of the Department of
Justice.92 Immigration law decision-making needs to be depoliticised.
One way to do that is to provide adjudicators with more decisional
independence through job protections and increased status. But
decisional independence alone is not enough.93 Judicial review needs
to be strengthened. Without robust judicial review, we lose import-
ant oversight and the system loses legitimacy. Judicial review takes
time, of course, but that time is a worthy investment. Additionally,
there needs to be a universal right to representation in immigration
cases.94 The lack of government funded counsel means the system is
steeped in unfairness, as individual foreign nationals are left on their

92 See, for example, American Bar Association Commission on Immigration,
‘Reforming the Immigration System’ (February 2010)
<http://www.americanbar.org/content/dam/aba/migrated/Immigration/PublicDocu
ments/aba_complete_full_report.authcheckdam.pdf> accessed 22 October 2015.

93 Family, ‘Beyond Decisional Independence’ (n 47) 541.
94 In 2006, the American Bar Association called for government funded counsel in
immigration removal cases. See
<http://www.americanbar.org/content/dam/aba/migrated/publicserv/immigration/1
07a_right_to_counsel.authcheckdam.pdf> accessed 22 October 2015.
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own to manoeuvre through a complicated procedural system that
applies substantive law that rivals the US tax code in complexity. It
should not be left to the shoulders of private immigration attorneys
to mobilise and to donate time and money to create a representation
system. While the work of US immigration attorneys in mobilising to
Artesia is worthy of high praise, the system should not require that
type of action. The government’s attempts to process newly arrived
families without basic procedural protections are evidence that the
government needs oversight. If private immigration attorneys had
not responded with such generosity and motivation, the government
would have further steamrolled the procedural rights of families.

In addition, there are two tangential improvements that would
improve the fairness of the system. First, the US government needs to
rethink its immigration detention system and to consider how
detention practices create hurdles to procedural fairness. The per-
spective needs to change from a system that seemingly ignores how
detention affects procedural fairness to one where a desire to
promote procedural fairness plays a prominent role. Second, the
perspective on diversions from the immigration adjudication system
needs to change as well. The problems with EOIR should not be
used as an excuse to circumvent the civil immigration adjudication
system. The system should be fixed, and ‘speed deportation’95 pro-
cedures should be viewed with suspicion, rather than embraced as
something that allows the United States to shortcut procedural
protections.

Conclusion

US immigration law contains procedural barriers in addition to
substantive barriers. The system built to adjudicate removal cases in
the United States has become a procedural barrier for foreign
nationals. The fact that the system is dysfunctional, and that it has
remained so for many years, evidences that procedural fairness for
foreign nationals is not a policy priority in the United States. This
mindset needs to change. Procedural fairness is a core American
value.

95 Shoba Sivaprasad Wadhia, ‘The Rise of Speed Deportation and the Role of
Discretion’ (2015) 5 Columbia Journal of Race and Law 1.
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The need for procedural fairness is sometimes seen as
incompatible with the goal of super efficiency in immigration cases.
While efficiency is a necessary and important goal for any adjudi-
cation system, it is not the only goal. Accuracy and acceptability are
important goals too. We should not expect less of the immigration
adjudication system, or allow for less, because it hears immigration
cases. We should not shed our procedural fairness heritage, or allow
ourselves to cut corners, merely because these cases involve foreign
nationals.



Birkbeck Law Review Volume 3(2)

200

Grassroots Asylum and Legal
Strategies: A Case Study of the US
Sanctuary Movement

SIMON BEHRMAN*

This article introduces the concept of ‘grassroots asylum’ to
describe a long tradition of offering spaces of protection
beyond the sphere of sovereign law. This concept is deployed
in contrast to the framework of international refugee law,
which is commonly understood to be humanitarian in nature,
and yet which inhibits the ability of most forced migrants to
gain asylum. The central argument of this article is that the
failure to question many of the underlying assumptions
about international refugee law can end up compromising
the aims of grassroots asylum, and reinforces many of the
legal paradigms that divide the ‘deserving’ from the ‘un-
deserving’ migrant. To illustrate the conflict between these
two paradigms we examine some of the experiences of the
US Sanctuary Movement.

Introduction

This paper explores a central question facing all those seeking asy-
lum, along with those who agitate and work on their behalf: to what
extent does refugee law help or hinder access to protection? I address
this issue from an angle that I call ‘grassroots asylum’, which refers
to instances where spaces of safety and protection are opened up
outside of, and often in opposition to, state structures. Examples
include the following. In the fourth and fifth centuries, increased
resistance to the decaying Roman Empire involved the widespread
refusal to pay taxes, riots and assassinations of officials. The early
Christian Church invited those involved in these activities to take
sanctuary in their temples. From this was born the tradition of

* Lecturer in Law, University of East Anglia. Email: s.behrman@uea.ac.uk
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church sanctuary, which was a key feature of medieval Europe.1

During the Second World War, the town of Le Chambon in southern
France collectively hid Jews from the Vichy regime and the Nazi
occupiers.2 Much more recently, movements such as the sans-papiers
have involved undocumented migrants and their supporters publicly
defying the authorities by taking sanctuary in churches, theatres and
other spaces.3 In this article, I will be focusing on yet another
example of this phenomenon of grassroots asylum: the US Sanctuary
Movement.

In relation to forced migrants, the question of legal strategies is
today both unavoidable and increasingly onerous. We are a long
way from the world of open borders that existed prior to the 20th
Century and the large-scale state-sponsored labour migrations of the
1950s and 1960s. In contrast, today forced migrants face a wall of
legal restrictions, and are straightjacketed by requirements from a
range of legal categories. There is a tendency to see the basic frame-
work of international refugee law as humanitarian in nature, and
operating as a check on the increasing restrictiveness of domestic
legal regimes. The central argument of this article is that such an ap-
proach is mistaken, and that it can compromise the attempt to devel-
op grassroots asylum. Yet there is no way of completely avoiding the

1 For a detailed discussion of the use of church sanctuary as resistance to the Roman
Empire see Anne Ducloux, Ad ecclesiam confugere: Naissance du droit d’asile dans
les églises (De Boccard 1994). The ensuing history of church sanctuary in medieval
Europe is well covered in: Pierre Timbal Duclaux de Martin, Le Droit d’Asile
(Librarie du Recueil Sirey 1939); J Charles Cox, The Sanctuaries and Sanctuary
Seekers of Mediaeval England (George Allen & Sons 1911); and more recently,
Karl Blaine Shoemaker, Sanctuary and Crime in the Middle Ages 400-1500
(Fordham University 2011).

2 For an absorbing account of this inspiring story, see Philip Paul Hallie, Lest
Innocent Blood Be Shed: The Story of the Village of Le Chambon, and How
Goodness Happened There (Harper and Row 1979).

3 There is a wealth of literature on this topic, the best of which includes Madjiguène
Cissé, The Sans-Papiers: The New Movement of Asylum Seekers and Immigrants
Without Papers in France—A Woman Draws the First Lessons (Crossroads Books
1997); Ababacar Diop, Dans la peau d'un sans-papiers (Seuil 1997); Johanna
Siméant, La cause des sans-papiers (Presses de Sciences Po 1998); Madjiguène
Cissé, Parole de sans-papiers (La Dispute 1999); Thierry Blin, Les sans-papiers de
Saint-Bernard: Mouvement social et action organisé (L’Harmattan 2005);
Aboubacry Sambou, Jeanne Davy and Hélène Gispert (eds), Chroniques des Sans-
Papiers (Éditions Syllepse 2008); Thierry Blin, L’ Invention des sans-papiers: Essai
sur la démocratie à l’épreuve du faible (Presses Universitaires de France 2010).
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hegemonic grip of migration law. Therefore, in order to decide
whether to play by the rules set out by refugee law or to confront the
system, it is necessary to first determine whether refugee law is a
saviour of forced migrants in their struggle against the perfidy of
sovereign power, or if it is a trap with which sovereign power cor-
rupts and coerces humanitarian movements and the refugees them-
selves. These are big questions and much depends on the particular
circumstances in which forced migrants and their supporters find
themselves. However, this article reveals that the failure to question
many of the underlying assumptions about international refugee law
can end up compromising the aims of grassroots asylum, and
reinforces many of the legal paradigms that divide the ‘deserving’
from the ‘undeserving’ migrant.4

The US Sanctuary Movement

The Sanctuary Movement arose in response to the millions of people
who fled the civil wars that gripped Central America during the
1980s. The overwhelming majority of those who made it across the
border into the US were denied asylum. At best, the US authorities
dumped the migrants back across the border into Mexico and, at
worst, they were deported back to their home countries: mostly war-
torn places such as El Salvador and Guatemala, where they faced
further threats to their lives. The Sanctuary Movement was initiated
by Quakers and Christians in Tucson, Arizona, who had witnessed
the plight of these migrants as they crossed the border. After
exhausting all the legal routes for obtaining asylum for the migrants,
activists began to deliberately evade the law by assisting them in
various ways. At first this mainly involved hosting migrants in their
homes, providing them with donations of food and clothes, and
assisting them across the border without being detected by the
Border Patrol. Then, in response to the swelling number of arrivals
and threats from the authorities to prosecute the activists for illegally

4 A note on terminology: the question of how we should refer to various groups of
people who cross borders—refugees, asylum seekers, economic migrants, illegal
migrants etc.—is hotly contested. Indeed, one of the main arguments that I make in
this article is that such distinctions are dubious and artificial. Therefore, I have
generally used relatively neutral terms such as ‘migrant’ or ‘arrivals’. The word
‘refugee’ is used only in relation to the legally defined category.
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transporting and sheltering aliens, activists began to rehabilitate the
ancient notion of sanctuary.5 This involved declaring churches to be
spaces in which migrants could seek shelter from persecution and
also from the authorities wishing to deport them. One leading figure
in the Sanctuary Movement declared: ‘[The Church’s] reasoning was
based on Christian hospitality. We decided that we had always
helped people before on the basis of human need, and that we’d
never asked anyone for their IDs, or green cards’.6

On 24 March 1982, the first public declaration of sanctuary
was made by the Southside Presbyterian Church in Tucson. Slogans
hung on banners outside the church declared: La Migra No Profana
El Sanctuario (Immigration and Naturalization Service, Don’t
Profane the Sanctuary)7 and Este es El Sanctuario de Dios Para Los
Oprimidos de Centro America (This is a Sanctuary of God for the
Oppressed of Central America). These slogans asserted the right of
the church to make itself a space of sanctuary beyond the realm of
sovereign power, i.e. they forbade entry by state authorities. They
also cut against the legal categorisation of legitimate and illegitimate
migrants, instead taking a political stance in solidarity with the
oppressed of Central America. On the same day as the declaration by
Southside Presbyterian Church, a further five churches around the
country declared themselves as sanctuaries. During the first year
alone, Southside Church provided sanctuary for over 1,600 arrivals.
The movement quickly spread. By the end of 1982, 15 churches had
declared sanctuary, with another 150 churches supporting the mig-
rants in various ways, such as raising money and providing food and
clothes for them.8

In addition to the public declarations, an ‘underground
railroad’ developed, linking together churches, private homes and
other spaces all the way from the Mexico/Guatemala border, north

5 For an incisive discussion of the links between the older tradition of sanctuary and
the US Sanctuary Movement, see Philip Marfleet, ‘Understanding “Sanctuary”:
Faith and Traditions of Asylum’ (2011) 24 Journal of Refugee Studies 440.

6 John Fife quoted in Susan Bibler Coutin, The Culture of Protest: Religious
Activism and the US Sanctuary Movement (Westview Press 1993) 29.

7 ‘La Migra’ is a colloquial term for the Immigration and Naturalization Service
(INS), the US government’s border agency at the time.

8 Ann Crittenden, Sanctuary: A Story of American Conscience and the Law in
Collision (Weidenfeld & Nicolson 1988) 100.
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across the US/Mexico border and onwards throughout the US and
up into Canada. The decision to go public was based partly, at least,
on the potential to raise public awareness of the plight of the new
arrivals and to force the government to acknowledge the veracity of
their claims for asylum. As such, the Sanctuary Movement made a
decisive turn beyond Christian charity and humanitarianism towards
political agitation. Arguably, the judgement of an undercover gov-
ernment agent who attended the public declaration in Tucson was
accurate when he reported: ‘It seems that this movement is more
political than religious.’9

Indeed, the attitude across the movement initially seemed to be
one of working outside the law, certainly in its positive manifestation.
Just a couple of months after these first public declarations of sanc-
tuary, one of the instigators of the movement, Jim Corbett, acknow-
ledged that providing sanctuary breached US law, specifically the
ban on harbouring illegal aliens under Section 274 of the Immigrat-
ion and Naturalization Act of 1952.10 Corbett goes on to write that
when the state prohibits assisting people ‘fleeing from oppression’,
‘passive protest merely trains us (and any who may look to us for
guidance) to live with atrocity’.11 Thus there was an acknowledg-
ment by Corbett of being forced outside of the law in pursuit of
justice. Many throughout the movement, at its early stages and for
some time afterwards, expressed similar views. When Luther Place
Memorial Church in Washington DC declared itself a public sanc-
tuary in March 1983, they included in the liturgy for the occasion
references to Jesus breaking the laws of the Pharisees and Caesar.12

The pastor of another sanctuary church in Philadelphia announced
to the press: ‘We’re violating a law that in our judgement is unjust

9 Quoted in Hilary Cunningham, God and Caesar at the Rio Grande: Sanctuary and
the Politics of Religion (University of Minnesota Press 1995) 33-34.

10 Immigration and Naturalization Act of 1952 (66 Stat 163).
11 ‘Will You Join in Making Your Church a Sanctuary for Refugees’ (31 May 1982)
typed mimeographed document, Chicago Religious Task Force on Central America
Records, 1982-1992, Wisconsin Historical Society, Madison, WI, hereinafter
CRTFCAR.

12 ‘Liturgy for an Ecumenical Service of Public Sanctuary’ (24 March 1983) typed
mimeographed document, archive of Luther Place Memorial Church, Washington
DC.
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and immoral. We’re doing this openly.’13 Dick Simpson, head of the
outreach committee of Wellington Avenue Church in Chicago, which
was one of the original churches to declare sanctuary in March 1982,
was equally emphatic: ‘We are breaking the laws of our government
because of a higher moral law … the need to save the lives and pro-
tect the liberty of these refugees.’14 The Revd Stephen Lynch, pastor
of a sanctuary church in Brooklyn, said:

There may be the law of immigration law, but there’s the
law of God … Our job is to give hospitality and fulfil the
law of God and that requires us to receive anyone with
hospitality, especially the poor person who has no other
recourse. God doesn’t recognize legal and illegal; the front-
iers aren’t God’s frontiers.15

For many in the campus element of the Sanctuary Movement, such
as those involved in the first campus sanctuary at University of Cali-
fornia—Riverside, breaking the law was an essential component as
they grew to understand that ‘while support work can be legal,
harbouring refugees legally is an impossibility’.16 As late as Novem-
ber 1984, the pastor of Southside Church, Revd John Fife, could say
at a sanctuary meeting:

We have no middle ground between collaboration with the
US betrayal of faith and resistance to that betrayal. We
cannot do both. If we choose to stand with the oppressed,
then we will have to run the risks of doing certain acts
which our government considers illegal … But I remind
you, law-abiding protests only train us to live with
atrocity.17

Indeed, the only person pushing the legal position at this meeting
was a lawyer.

13 The Revd Ted Loder, quoted in ‘Church Will Defy Feds, Shelter Refugees’
Germantown Courier (30 May 1984) 1.

14 ‘Church Offers Refugees Sanctuary’ Chicago Sun Times (Chicago, 25 July 1982).
15 Sylvia Moreno, ‘A Refuge Outside the Law’ Sunday Newsday (24 July 1983).
16 Lisa Duran, ‘Campus Sanctuary’ Nuestra Cosa (Winter 1985).
17 ‘Future Directions of Sanctuary Movement Discussed at Presbyterian
Consultation’ (26-28 November 1984) typed minutes of consultation meeting,
Pacific Palisades, California, archive of First United Church of Germantown,
Philadelphia, PA.
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The Pull towards Law

In the very earliest days of sanctuary in Tucson, sanctuary activists
took little notice of the legal definition of a refugee. Article 1(a) of
the 1951 Refugee Convention, which had been incorporated into
domestic law via the Refugee Act of 1980, restricts access to asylum
to those who can demonstrate that they have a well-founded fear of
being persecuted on grounds of either race, nationality, political
opinion, religious belief or membership of a particular social group.
The question of whether most of the people seeking asylum from
Central America fulfilled this definition was central to the govern-
ment’s justification for turning down claims, and would also come to
dominate the movement. A letter sent by John Fife to the US At-
torney General, just before the public declaration of the movement in
March 1982, referred to their intention to ‘publicly violate’ the law.
Just like some of Jim Corbett’s own comments early on in the move-
ment, there was no care given to distinguishing between ‘genuine’
and ‘bogus’ refugees, nor any apparent concern to uphold the law.
According to Fife, the origins of ditching the language of civil
disobedience and law-breaking, and instead adhering to the defin-
ition in the 1951 Convention, lay in a phone call he received early on
from a human rights lawyer, who told them:

You are doing more harm to human rights and refugee
law than anyone else I know. Listen carefully! You are not
doing civil disobedience. Civil disobedience is [publicly]
violating a bad law, and assuming the consequences, in
order to change an unjust law. We don’t want to change
US refugee law. It conforms to international standards.
The problem is that the government is violating our own
refugee law. The government is doing civil disobedience.18

The logic implicit in this lawyer’s advice, and the belief in the in-
herent rightness of refugee law would, within a relatively short time,
led many of the activists in Tucson and elsewhere to ‘perform the
law’, rather than resist it as they had hitherto. One member of the
Sanctuary Movement in Tucson recalled the effect of this shift in
focus: through her work in the movement she had learnt ‘the dif-

18 Quoted in Ananda Rose, Showdown in the Sonoran Desert: Religion, Law, and
the Immigration Controversy (Oxford University Press 2012) 30.
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ference between a refugee and a “refugee”. Before, I’d thought of a
refugee as someone who is seeking shelter, but after working with
the Central Americans, I became aware that it’s a legal status.’19

The acceptance of the argument that the essence of refugee law
was positive, and that the problem was that the US government was
simply not abiding by it, was to have some immediate practical
effects on the movement’s activities. Beginning in 1983, a screening
process was put in place by sanctuary activists in Tucson. This
involved travelling to where the migrants were waiting in Mexico
and interviewing them there in the manner of officials adjudicating
asylum claims. They would then return to Tucson and the group
would discuss a case and decide whether or not the person(s) con-
cerned would be given sanctuary, based on whether or not they fitted
the legal definition of a refugee. 20 Some of the tests appeared
somewhat oblique. One, for example, involved asking the migrants if
they would be prepared to spend up to a year in jail in the US, which
was the penalty if they were caught crossing the border illegally. If
they answered ‘yes’, they were deemed to be genuinely afraid of
returning to their home countries, and thus possessed a well-founded
fear of persecution. However, if they demurred and instead said that
they would be prepared to return to their countries and try to cross
at another time, then they were not considered to be genuine
refugees.21

Nomophilia

The extent of the pull towards legality can be gauged from some of
the prolific letters and articles produced at the time by Jim Corbett.
As well as having significant and deserved authority within the
movement as one of its founders, he also effectively acted as a
spokesperson for the ‘Tucson’ view on sanctuary. Having previously
repeated that abiding or remaining constrained by the law ‘trains us
to live with atrocity’, he later made statements that with little sub-

19 Quoted in Susan Bibler Coutin, ‘Enacting Law through Social Practice: Sanctuary
as a Form of Resistance’ in Mindie Lazarus-Black and Susan F Hirsch (eds),
Contested States: Law, Hegemony and Resistance (Routledge 1994) 287.

20 Crittenden (n 8) 119.
21 ibid 123.
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stantive amendment could have been made by representatives of the
INS or the government. Corbett criticised those ‘who no longer care
whether [or not] those they bring [across the border] are refugees’.
The failure to make such a distinction, he argued, serves to ‘erode
rather than promote the international rule of human rights law’.22

Elsewhere he quotes a Reagan administration official, Elliott Abrams,
approvingly when the latter said: ‘Legally and morally, the distinc-
tion between economic migrants and political refugees matters
greatly. The United States is legally obligated and morally bound to
protect refugees but not to accept for permanent residence every
illegal immigrant who reaches our shores.’23 Corbett himself then
stresses the importance of ‘the distinction between refugees and
illegal immigrants’ so as to ensure ‘refugee law’s relevance to the
practice of sanctuary.’24

Around the same time, Corbett claimed that only 10 per cent
of those then arriving from El Salvador and Guatemala were genuine
refugees, most instead being merely people fleeing general violence.25

Moreover, he claimed that most of those arriving were coming
‘primarily because their country’s economy is in shambles’, i.e. they
were economic migrants rather than refugees. As such, by 1986, ‘A
shrinking minority of Central Americans arriving at the border now
clears the Tucson refugee support group’s screening procedures’.26

Corbett concluded by advocating the traditional notion of the rule of
law as a free society holding its government to account.27 Therefore,
he argued that ‘the practice of sanctuary requires accountability to
the legal order.’28 From this general comment Corbett went on to lay
out the basis on which sanctuary should be offered to migrants: the

22 Jim Corbett, ‘Sanctuary and Revolutionary Struggle’ (21-23 November 1986)
typed mimeographed document, Gustav Schultz Sanctuary Collection, Graduate
Theological Union Archives, Berkeley, CA, hereinafter GSSC.

23 Los Angeles Times (17 January 1985).
24 Jim Corbett, ‘The State, the Law, and the Sanctuary Covenant’ undated typed
mimeographed document, archive of First United Church of Germantown,
Philadelphia, PA.

25 Corbett, ‘Sanctuary and Revolutionary Struggle’ (n 22).
26 ibid.
27 ibid.
28 Jim Corbett, ‘A Covenant for Sanctuary Services on the Border—Preliminary
Discussion Draft’ 12 December 1986, typed mimeographed document (GSSC).
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individual had to fulfil the criteria of refugee law and the INS must
be informed when they were brought across the border. The INS
should also be informed of the status of the refugees within the US,
e.g. how many applications for asylum had been made, who had
emigrated to or sought asylum in another country, who had fallen
out of contact, etc. In short, sanctuary was to become an adjunct to
the INS.

In a letter, written just as trial proceedings against leading san-
ctuary activists were getting underway in Phoenix, Corbett sought
joint work with the INS in processing asylum applications:

We recognize that there are also valid administrative con-
cerns about the potential abuse of asylum procedures, so
all of us need to explore ways to assure that only those
who are truly in need of asylum would be encouraged to
apply if affirmative filing were possible at ports of entry.
But if we work together on some of these problems we
might find some practicable solutions.29

The INS responded by agreeing to a meeting in Phoenix—although it
is not clear if this ever actually took place—and challenging Cor-
bett’s assertion that INS officers were acting in violation of the law
at the Mexican border.30 Replying to this letter, Corbett then made
the concrete suggestion of informing the INS each time sanctuary
activists assisted someone over the border, so as to comply with the
law as laid down in the 5th Circuit Court’s ruling on a previous case
involving a sanctuary activist caught bringing forced migrants across
the border illegally.31 Corbett spent several pages detailing abusive
acts by INS officers, and offered suggestions on how sanctuary
activists could avoid being ‘frivolous and opportunistic in our use of
the asylum process’. This included a commitment to making the legal
process of asylum work, and focussing on those ‘most [in] need’
rather than those who were ‘using refugee laws to delay deportation’.
The aim of sanctuary was therefore to become focussed on the
following precept: ‘making the system work must take priority over

29 Letter from Jim Corbett to Delia Combs, Assistant Commissioner, INS, 23 June
1985 (GSSC).

30 Letter from Delia Combs, Assistant Commissioner, INS to Jim Corbett, 29 July
1985 (GSSC).

31 United States v Merkt, 764 F.2d 266 (5th Cir, 18 June 1985).
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playing the odds’.32 In this extraordinary exchange, Corbett would
have sanctuary not only commit itself to the law on admitting refu-
gees, but would help police the border by excluding from sanctuary
those alleged to be duping the system.

The Split in the Movement

Very early on a split began to develop within the Sanctuary Move-
ment between those, based mainly in Tucson, who sought to adhere
more closely to the legal definition of the refugee, versus those who
took a more militant political opposition to the law. Renny Golden
and Michael McConnell identified the division as that of ‘charity or
liberation’.33 Others have described the split as between ‘a national
grassroots resettlement effort, and a national network of antiwar
activists’.34 Robin Lorentzen, on the other hand, based on her ex-
tensive interviews with activists involved in the movement, down-
plays the divide between ‘political’ and ‘humanitarian’ factions:

While the actual differences … are arguable, each of the
two orientations does appear to have characterized the
movement at different times … Perhaps initially an expres-
sly humanitarian act, sanctuary became more intentionally
political in response to government and media attention.35

What Lorentzen has identified is the way in which, sooner or later,
by coming up against the law, sanctuary would become more self-
evidently political. Perhaps another way of understanding the split is
as one between people who recognised this, embraced the political
and, by doing so, gave primacy to politics over law, and those who
feared that politics would somehow contaminate the humanitarian
aims of the movement. As such, the split can be seen overall as a
divergence between legal and political ways of thinking. Law is

32 Letter from Jim Corbett to Delia B Combs, Assistant Commissioner, INS, 13
August 1985 (GSSC).

33 Renny Golden and Michael McConnell, Sanctuary: The New Underground
Railroad (Orbis Books 1986) 177.

34 Robin Lorentzen, Women in the Sanctuary Movement (Temple University 1991)
16.

35 ibid 55.
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framed as embodying objective norms and thus as universal in scope;
the judgment of law must be absolute and final. Politics, by contrast,
certainly as understood by thinkers such as Jacques Rancière and
Alain Badiou, is about contested positions which are irreducible to
one another or to any kind of consensus.36 Thus, the political is
necessarily about resistance and arguments that cannot achieve either
finality or the arrival at a moment of objective truth. The question,
therefore, for the Sanctuary Movement, and indeed for any attempt
at grassroots asylum today, is whether or not to accept the notion
that a legal definition of a refugee, whether that of the 1951 Con-
vention or any other that we might come up with, can be created or
applied in a truly objective manner. I would suggest that the nature
of judgement when deciding such issues as what constitutes a well-
founded fear or the nature of the political, etc., means that such
objectivity is not possible. To take an avowedly political stance is
therefore simply about recognising that these questions cannot be
reduced to a false consensus or covered over with a universalist con-
cept such as humanitarianism. Therefore, adopting a legal or human-
itarian position as a means of denying one’s political position can
end up being dishonest.

The End of Sanctuary

Just as the movement had mushroomed over a short period, so its
decline was equally swift. By the close of 1986, public sanctuary had
fizzled out, as most migrants did not want to take the risk of legal
prosecution. Many in the movement subsequently focused mainly on
obtaining legal representation for asylum claims and helping those
who wished to return to resettle in their home towns and villages.37

Certainly, by spring 1987 most of the Tucson activists were effect-
ively acting as a legal support group, rather than as sanctuary per se.
Although they were still assisting refugees to cross the border illicitly,
they were scrupulous about notifying the INS on each occasion
before doing so. Moreover, as is clear from a document produced in

36 Jacques Rancière, Disagreement: Politics and Philosophy (Julie Rose tr, University
of Minnesota 1999); Alain Badiou, Ethics: An Essay on the Understanding of Evil
(Peter Hallward tr, Verso 2001).

37 Crittenden (n 8) 345.
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July 1987, they were subordinating their operations and tactics to
legal advice from attorneys.38

Yet, at the same time, some sanctuary groups were not only
continuing their activities in response to new waves of refugees, but
were also developing their understanding of forced migration and
radicalising their critique of the legal categories in place. A 1987
report from various border groups states that while the numbers of
migrants, particularly from El Salvador and Guatemala, were some-
what reduced, there was a significant increase in the numbers coming
from Nicaragua and Honduras. In answer to the question of whether
or not migrants were being directed towards applying for asylum,
the Rio Grande Defense Committee in Texas answered in the
negative, for, ‘To do so would mean that [the migrants] would be
arrested immediately.’39 The San Diego Interfaith Task Force re-
ported that while applying for asylum was an option put to the new
arrivals, and they were offered support in accessing legal advice to
do so, on the other hand, ‘During the last year no asylum cases have
been filed from San Diego, mainly due to the nearly impossible
chance of success: 0% before appeal, and little on appeal.’40 The Rio
Grande Defense Committee demonstrated the extent to which some
in the movement had deepened their critique of refugee law and the
effects of distinguishing ‘refugees’ from ‘illegal aliens’:

Congregations also need to remember that some of the
most desperate cases needing help are not people who
would qualify under the strict UN convention [sic] defini-
tions. This is especially true for women who have left their
kids back home. People’s ‘economic’ woes are a real driv-
ing force in making life decisions. Some people will walk
through fire to feed their children. ... It’s past time to be
deprecating one kind of immigrant because they’re ‘only
economic’.41

38 ‘Annual report on Trsg [Tucson refugee support group] sanctuary services’ (4 July
1987) typed mimeographed document, archive of First United Church of
Germantown, Philadelphia, PA.

39 National Sanctuary Communications Council (NSCC), ‘Border Task Force
Report’ (1987) typed mimeographed document (CRTFCAR).

40 ibid.
41 ibid.
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In a more low-key manner, the El Paso group made a similar point:

We operate as a house of hospitality for the homeless poor.
We deal with people on an individual basis and try to deal
with their individual needs. Each person tends to have a
very different personal situation. We tend not to draw dis-
tinctions between nationalities.42

However, the combination of the now more or less complete split in
the movement, demoralisation and fear following a series of con-
victions of sanctuary activists, and the almost complete subsuming of
the Tucson activists into a legal paradigm rendered such insights
moot as the movement petered out.

Sanctuary, Law and Legitimacy

The starting point in assessing the legal status of sanctuary in the US
in the 1980s is to state clearly that no such right existed. There was
no legal basis upon which to claim that there were spaces, whether
religious or secular, which existed beyond the reach of law. The law-
yers consulted by Southside Church in the run-up to the first public
declaration of sanctuary made this clear.43 Indeed, the question of
sanctuary had been directly addressed 14 years previously by the US
Supreme Court in the case of Warden, Maryland Penitentiary v
Hayden.44 In obiter comments, Justice William Douglas made clear
that the traditional notion of sanctuary had no place in societies
operating under the rule of law. Therefore, the effectiveness of the

42 ibid.
43 A legal memorandum prepared for the body that co-ordinated sanctuary activities
amongst the various churches and synagogues in the city, the Tucson Ecumenical
Council, a few weeks before the public declaration at Southside in March 1982,
made it quite clear that offering sanctuary, i.e. harbouring aliens who had not been
formally admitted at the border, was illegal. Indeed, the charges that were
eventually brought against sanctuary activists in the Arizona trial were those cited
in this memo. Legal Memorandum, 9 March 1982, reproduced in Sanctuary: A
Justice Ministry (Chicago Religious Task Force on Central America 1986) 29-33.

44 Warden, Maryland Penitentiary v Hayden, 387 US 294 (1967). The case dealt
with the question of the right of the police to enter a private home to make a search
based on suspicion and without an arrest warrant. The majority of the court held
that in certain circumstances this was permitted. Justice Douglas’s comments were
part of his dissenting opinion to this decision.
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Sanctuary Movement, such as it was, rested largely on shifting the
political discourse to create a space beyond sovereign law. Although
the government knew about the activities of the Sanctuary Move-
ment in detail almost from the beginning, they held off from apply-
ing the full force of the law for several years. Leon Ring, Chief of
Border Patrol in Tucson, understood the dynamics and adjusted his
strategy accordingly:

This underground railroad—or the various church
groups—wanted publicity. They were baiting us to over-
react. Therefore, we have deliberately been very low-key.
Certain arrests could have taken place if we had wanted to,
but we felt that the government would end up looking rid-
iculous, especially as far as going into church property—
anything where the ethics involved would be questioned.45

This policy of non-enforcement effectively ‘created a twentieth cent-
ury sanctuary privilege in America’, one that existed in spite of the
law, not because of it.46 The tension between sanctuary and law was
not lost on a leading judge, John T Noonan, when he wrote:

Sanctuary is shocking to the secular mind. How can there
be any place within the confines of a nation that the law
does not operate? How can religion claim a privilege to
say it is beyond the law? How can the law stultify itself by
acknowledging that in certain places the law ceases to hold
sway?47

The more radical political wing of the movement was fairly clear on
the essential conflict between sanctuary and law. Perhaps the most
militant exposition of the Christian opposition of sanctuary to law in
the Sanctuary Movement is provided by Golden and McConnell.
They point out how slavery and segregation were once legal and that,
moreover, it was ‘protest and resistance’ that changed those laws:

Those in power want to elevate national law to ultimate or
sacred status, but that is simply idolatry. Laws are not

45 Ignatius Bau, This Ground is Holy: Church Sanctuary and Central American
Refugees (Paulist Press 1985) 89.

46 ibid.
47 Foreword by John T Noonan, ibid 2.
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sacred, justice is. We worship God, not Caesar or the pres-
ident.48

These sentiments were echoed in an editorial published in Basta!, the
widely read newsletter of the Sanctuary Movement:

Sanctuary by its very nature breaks the law and/or current
implementation of law. All of us in the Sanctuary Move-
ment have chosen to break the law, not as an end in itself,
but to defend the powerless, the Central Americans in the
US and those still in their homelands.49

At the outset the Sanctuary Movement activists, feeling their
way around the problems faced by the migrants, understandably
sought to explore every avenue within the law before breaking it.
Defending the movement from criticisms that they were reckless law-
breakers, John Fife said: ‘So if you hear from the INS that what
those church people ought to do is try to work within the law first,
we did it. And we did it with as much energy and imagination and
creativity as we could.’50 Among other things, this involved assisting
the refugees with asylum claims and bailing them out of detention.
Another leading Tucson activist, Gary MacEoin, reflecting on the
origins of the movement, said: ‘We began with an absolute belief in
the system, a belief in the integrity of the system.’51 The power of the
ruling ideology, particularly as expressed within legal frameworks,
means that the vast majority of people moving into a position of
resistance will begin in the same place as that described by Fife and
MacEoin: with a belief in the law’s capacity to deliver at least some
measure of justice. What is troubling is how so many in the
movement began with illusions of law, then, in the face of its role in
negating asylum, adopted a position of resistance to law, only to end
up as an adjunct to the laws and enforcement agencies that had
provoked them into action in the first place. As Tom Gerety noted at
the time: ‘the sanctuary movement has learned its law quickly, and
almost too well. Its legalism seems more thorough, more elaborate,

48 Golden and McConnell (n 33) 134.
49 Hilary Cunningham, God and Caesar at the Rio Grande: Sanctuary and the
Politics of Religion (University of Minnesota Press 1995) 40.

50 John Fife quoted in ‘Conspiracy of Compassion’ Sojourners (March 1985) 16.
51 Cunningham (n 49) 28.
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and more urgent than its circumstances require.’52 Gerety went on to
argue that in every dissenting movement the point at which dissent
crosses the line to resist the law is crucial, as it requires the con-
fidence to say ‘I will not only criticize the law, I will disobey it’.53

What is dispiriting about a large portion of the Sanctuary Movement
is that it crossed that line with much courage and determination,
only to retreat back over it again. At the very least this suggests the
strength of the pull of law on those who seek to enact grassroots
sanctuary in the age of refugee law.

One of the reasons that many in the movement increasingly
adhered to the legal framework was the desire to maintain a certain
level of legitimacy, and not to be perceived as mere troublemakers or
radical oppositionists. Corbett complained that politicising sanctuary
played into the hands of the government’s attempts to delegitimise
the movement.54 However, the desperation to maintain legitimacy by
reference to the law reinforced the law’s demand that the migrants
prove their legitimacy as ‘true’ refugees. It was this logic that led
sections of the movement to replicate the practices of law through
screening and policing refugees at the border. There were two
problems with this idea of maintaining legitimacy. First, it did not
protect the activists from the law itself; most of those who ended up
on trial for their sanctuary activities adhered to the more legalistic
wing of the movement. Second, by following in the steps of refugee
law, they transferred the onus of being ‘legitimate’ onto the migrants,
notably through the screening procedures they adopted. In this way
of thinking, the Sanctuary Movement could be legitimate if the
people they helped were legitimate refugees. This grew from the
belief that refugee law provided a genuine space for most of those
coming from El Salvador or Guatemala to make a successful claim
for asylum. However, even when reading refugee law in good faith,
it excludes most asylum-seekers.55

52 Tom Gerety, ‘Sanctuary: A Comment on the Ironic Relation Between Law and
Morality’ in David A Martin (ed), Refugee Law in the 1980s: The Ninth Sokol
Colloquium on International Law (Martinus Nijhoff 1986) 167-168.

53 ibid.
54 Jim Corbett, Goatwalking (Penguin 1992) 161.
55 Simon Behrman, ‘Accidents, Agency and Asylum: Constructing the Refugee
Subject’ (2014) 25 Law and Critique 249.
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The recent passing of the Refugee Act of 1980 was largely
based on a desire by the government to restrict asylum on the basis
of the limited definition found in international law.56 An anti-immi-
gration pressure group, the Federation for American Immigration
Reform (FAIR), made clear in publicity attacking the Sanctuary
Movement that they supported the Refugee Act on the basis that it
limited asylum only ‘to those who would be singled out for perse-
cution in their home countries’.57 In their propaganda battle with the
Sanctuary Movement, representatives of the government were, in
fact, able to deploy the legal argument to some effect. The INS used
the 1951 Convention precisely to delegitimise the migrants, pointing
out that, just because they came from war-torn countries, they ‘are
not considered to be legitimate asylum applicants unless they can
substantiate individual persecution’, and their claim fails if they
cannot disprove that ‘they were in no more jeopardy than others in
El Salvador’.58 On this legal basis, most of those fleeing the violence
in Central America would not qualify for asylum. Moreover, the
then Deputy General Counsel for the INS echoed these statements
and expounded in great detail on the various elements of refugee law
to show why most of the Central Americans arriving were not
eligible for asylum.59 Additionally, in a set-piece debate on the Sanc-
tuary Movement between the Director of INS, Alan C Nelson, and

56 Bill Ong Hing, Making and Remaking Asian America through Immigration Policy
1850-1990 (Stanford University 1993) 127; Erika Lee, ‘A Nation of Immigrants
and a Gatekeeping Nation: American Immigration Law and Policy, 1875-Present’
in Reed Ueda (ed), A Companion to American Immigration (Blackwell Publishing
2006) 23.

57 FAIR [Federation for American Immigration Reform] Legislative Bulletin,
‘Extended Voluntary Departure (EVD) for Salvadorans S.377/H.R. 822’ in FAIR
Sanctuary Information Packet, Immigration and Naturalization Service Archives,
History Library, United States Citizenship and Immigration Services, Washington
DC, hereinafter INSA.

58 Harold Ezell (Western Regional Commissioner), ‘A Realistic View of the
Sanctuary Movement’, typed manuscript, no date (INSA) 5. See also the comments
of Elliott Abrams, Assistant Secretary of State for Human Rights and
Humanitarian Affairs on 60 Minutes (CBS, 12 December 1982); and State
Department spokesperson Laura Dietrich, New York Times (2 October 1985) A26.
The same point was made by right-wing critics of the Sanctuary Movement, e.g.
‘The Sanctuary Movement: Revolution Walking Across Our Border’, West Watch
(April/May 1985) 6.

59 Paul Wickham Schmidt, ‘Refuge in the United States: The Sanctuary Movement
Should Use the Legal System’ (1986) 15 Hofstra Law Review 79.
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one of the leading figures in the Sanctuary Movement, Revd William
Sloane Coffin,60 Nelson was able to deploy a legal justification for
the refusal to grant asylum:

It is not up to me, or Reverend Coffin or sanctuary move-
ment leaders to determine who is a refugee or who is en-
titled to asylum in the United States. We have a system to
make that determination.61

In this debate Nelson emphasises that the burden of proof rests with
the asylum-seeker and the need for the applicant to prove individual
persecution. Coffin begins his response by explicitly relegating the
‘legal questions surrounding sanctuary’ to the background, in favour
of the ‘moral, political and historical aspects of the sanctuary move-
ment’.62 He rejects the distinction between economic migrants and
political refugees, instead underlining the innovative aspects of the
movement, such as reasserting the migrants as active political
subjects:

[It] is quite right to say that this is not standard sanctuary.
The sanctuary movement has added features. The churches
and synagogues provide food, shelter, clothing and a com-
mon platform on which both Central and North Ameri-
cans can stand together to decry the deportation of in-
nocent Salvadorans and Guatemalans.63

Yet, Coffin does also bend towards the law. The starting point is
again the notion that refugee law contains within it some essential
element of protection. Coffin pleads that the INS ‘administer the law
according to humanitarian and legal concerns instead of on the basis
of foreign policy considerations’.64 From trumpeting the political

60 William Sloane Coffin also represents a link with another very important example
of grassroots asylum, the provision of church sanctuary for Vietnam War draft-
resisters in the late 1960s and early 1970s. For a good discussion of that
movement, see Michael S Foley, ‘Sanctuary! A Bridge Between Civilian and GI
Protest Against the Vietnam War’ in Marilyn B Young and Robert Buzzanco (eds),
A Companion to the Vietnam War (Blackwell Publishers 2002).

61 Alan C Nelson and William Sloane Coffin, ‘A Debate on Sanctuary’ (1985) 7
Church & State Abroad 1, 2.

62 ibid 4.
63 ibid 4-5 (emphasis in original).
64 ibid 5.
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aspect of the movement, Coffin calls forth the law as a shield against
the political aims of the state. Moreover, he gives further ground
when he champions the use of screening refugees at the border.
When challenged by Nelson and others on why the movement is
better qualified than the INS to carry out such procedures, he ends
up arguing that it takes time to establish whether the ‘claimant’s
story is plausible’, and that it is necessary to protect against the ‘em-
barrassment’ of having a ‘phony’ in sanctuary.65 At this point it be-
comes almost impossible to draw a distinction between this position
and that of government officials when they say: ‘There is no such
thing as a “self-appointed refugee”. Each person who seeks the pro-
tection of the United States must apply for asylum, and each appli-
cation is examined on a case-by-case basis.’66

One of the arguments for seeking a legal basis for legitimacy
was that it was a key element in spreading the movement beyond the
usual suspects of radical activists and into the US heartland of small
conservative towns. On a number of levels, though, there could be a
price paid for accommodating this conservatism. Karen Lebacqz
points out how the discourse employed in one particular Midwestern
church departed in a crucial way from that of much of the rest of the
movement. Where others talked of sanctuary as solidarity, here
‘Themes of need, hurt and help’ were consistent. The paternalism of
the congregation was epitomised for Lebacqz by one member who
talked of ‘our Christian duty to show compassion for the needs of
others who are less fortunate’.67 This is the sort of framework that
belongs to a charitable or humanitarian paradigm, where migrants
gain our sympathy due to their saintly suffering, rather than our
solidarity based on their active engagement in resistance. In contrast
to this approach, Golden and McConnell describe the concept of
‘conscientization’ as:

a process of critical reflection at deeper and deeper levels
about how human beings live and die in this world. It
invariably destroys old assumptions and breaks down

65 ibid 8.
66 Contribution by Elliott Abrams to ‘Sanctuary and the Sanctuary Movement: A
Symposium’ (Spring/Summer 1985) This World (emphasis in original).

67 Karen Lebacqz, ‘Paul Revere and the Holiday Inn: A Case Study in Hospitality’ in
Nelle G Slater (ed), Tensions Between Citizenship and Discipleship: A Case Study
(Pilgrim Press 1989) 113.
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mythologies that no longer explain reality because of new
information … Encounter[s with] refugees, their story, and
a more intensive study of the history and present reality of
Central America have shaken the dominant worldview of
many in the religious community.68

The process of ‘conscientization’ led some sanctuary activists to
radicalise, first by questioning the US’s involvement in Central
America, and then the imperialist ideology that informed it.69 In
response to those in the movement who argued against being overtly
political for fear of alienating more conservative elements within the
churches and wider society, a Salvadoran Baptist minister, Marta
Benavides, said: ‘Our people can’t wait for your religious community
to be converted. We are dying. We are at war. And whether you
acknowledge it or not, you too are at war and must choose sides.’70

Furthermore, in answer to the argument that it was important to
retain legitimacy by working within the law and not being ‘political’,
Darlene Nicgorski wrote in Basta!: ‘We cannot “legitimate” our in-
volvement with refugees—it is impossible. As we begin to walk with
them, some of the marginalization, oppression, and repression will
come to us’.71 Jim Corbett had at one time expressed similar senti-
ments: ‘just as the refugees are outlawed, hunted down, and im-
prisoned, if we choose to serve them in spirit and truth, we will also
be outlawed.’72 It is these sorts of positions that foster an under-
standing of sanctuary as politics rather than humanitarianism or
legal interpretation, as contestation rather than ‘legitimacy’, as soli-
darity rather than charity.

The Sanctuary Movement as Border Control

Randy Lippert identifies a significant lack in most scholarship on the
Sanctuary Movement: namely, the failure to recognise the extent to
which it adopted the framework of the legal refugee determination

68 Golden and McConnell (n 33) 135.
69 ibid 149.
70 ibid 171.
71 Basta! (January 1985) 23.
72 Golden and McConnell (n 33) 59.
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process through its own selection procedures for admitting refugees
into sanctuary.73 Yet, this aspect was central both to the Tucson
faction’s claim to legitimacy and to the eventual split in the
movement. The logical endpoint of adhering to legal legitimacy was
for that part of the movement to perceive themselves as, effectively,
adjuncts to border control. As Norman L Zucker and Naomi Flink
Zucker note, the Sanctuary Movement ‘came to function as a kind of
shadow image of the government’s refugee programs, screening
Central Americans, determining the validity of their claims of per-
secution, and offering them resettlement assistance’.74 The fact that
both economic collapse and political persecution were factors in
Central America at the time ‘enabled the United States to respond
inequitably to the refugees. Following its own dictates, the United
States could choose to close one eye and look only through the
other’.75 Jean McDonald, reflecting on the Canadian offshoot of the
movement, provides a trenchant critique of its reliance on existing
legal categories, which is apt in the US context too:

If proponents of the sanctuary movement do not oppose
the categorization of people into deserving versus undeser-
ving immigrants and refugees, the offering of sanctuary
will not pose a substantial challenge to the immigration
system. Instead, sanctuary becomes a space where ‘mis-
takes’ can be corrected and the legitimacy of the immigra-
tion system upheld, albeit indirectly.76

Of course, these sorts of categorisations exist because in law there is
a distinction between refugees and economic migrants. But as one
commentator argues: ‘If buses are burned, bridges are blown up and
people cannot go to work or school, or if the political turmoil

73 Randy K Lippert, Sanctuary, Sovereignty, Sacrifice: Canadian Sanctuary
Incidents, Power, and Law (UBC Press 2005) 70.

74 Norman L Zucker and Naomi Flink Zucker, Desperate Crossings: Seeking Refuge
in America (ME Sharpe 1996) 82.

75 ibid.
76 Jean McDonald, ‘Citizenship, Illegality, and Sanctuary’ in Vijay Agnew (ed),
Interrogating Race and Racism (University of Toronto Press 2007) 123.
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interferes with the means to earn a living, it becomes impossible to
disentangle political from economic reasons for migrating.’77

There are a number of examples where activists experienced a
sharp contradiction between the instincts that led them into the
movement and the legal framework of asylum. One Tucson activist,
Marty Shelton-Jenck, recalled a meeting at which there was appa-
rently an irreconcilable dispute over whether a refugee family seeking
help were really refugees or economic migrants, with Shelton-Jenck
himself opposed to helping them. However, someone suggested that
they take a break to pray and sit in silence for five minutes, after
which the entire group immediately agreed to help the family over
the border and into sanctuary. According to Shelton-Jenck, ‘That
time of silence gave everybody a moment to really think where their
hearts and minds really were.’78 Another way of looking at this tale is
that, once they stepped back from an obsession with the legal defini-
tion, they were able to go with their instincts and their hearts. Some-
times, of course, the conflict would resolve itself for activists in
favour of the law. A Tucson border worker describes how she went
to the border to meet what she thought was going to be a group of
seven refugees. Instead, there were 25, including starving mothers
with their babies. ‘And for me, it was a dilemma between the 1980
Refugee Act and Matthew 25. Matthew 25 called me to help all
those who are in need.’ On deciding that they did not fit the legal
definition of a refugee they instead gave them some food, but refused
to help them cross the border. ‘Crossing them wouldn’t help the goal
of sanctuary.’79 What that goal was, she doesn’t say.

Law and the Depoliticising of Sanctuary

In practice, the growing determination of the Tucson group to
eschew open politics in favour of a strict adherence to the legal
definition of a refugee led to some perverse decisions. At one point a

77 Cecilia Menjivar, quoted in Zucker and Zucker (n 74). A similar point is also
made in Gill Loescher, Beyond Charity: International Cooperation and the Global
Refugee Crisis (Oxford University Press 1993) 6.

78 Marty Shelton-Jenck interviewed in Elna L Otter and Dorothy F Pine (eds), The
Sanctuary Experience: Voices of the Community (Aventine Press 2004) 307-8.

79 Bibler Coutin, The Culture of Protest (n 6) 115.
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refugee who had been a member of ORDEN, a notorious right-wing
death squad in El Salvador, was helped by Corbett and given
sanctuary. This understandably offended many in the movement,
especially those people in sanctuary who had fled the terror inflicted
by ORDEN. Corbett’s defence was that this woman, along with
other members of ORDEN, were suffering persecution and were thus
legally refugees.80 One activist described why she agreed with Cor-
bett’s argument:

[My] position in the end was that some of them were chil-
dren and babies, and that the humane thing to do in those
circumstances is to help. Because what I realized is that for
me, sanctuary isn’t political. It isn’t Left or Right, it isn’t
black or white, but instead there’s a lot of gray.81

One can certainly understand the humanitarian impulse when mem-
bers of death squads turned up in desperation with their young chil-
dren. But the question then is: why the ‘children and babies’ of
economic migrants did not benefit from the same attitude. It seems
to me that one could argue for sanctuary on the basis of hospitality
to all seeking protection and assistance, or one can recognise a
political element which makes distinctions, albeit ones that are based
on an honesty regarding one’s subjective position and respect for the
active subject position of the refugee. The problem with sanctuary
relying on legal categories is that it neither opened itself out to all,
nor did it operate as a space in which refugees could (re)establish
themselves as political subjects.

Conclusion

By claiming space within which people could seek safety beyond the
reach of, and in resistance to, sovereign power, the US Sanctuary
Movement had its roots in the long tradition of grassroots asylum.
The movement and its law-breaking aspect were not preconceived
but arose out of the needs of Central American migrants as they hit
up against the wall of refugee law. Thus, it was not law-breaking for

80 Miriam Davidson, Convictions of the Heart: Jim Corbett and the Sanctuary
Movement (University of Arizona Press 1988) 131.

81 Bibler Coutin, Culture of Protest (n 6) 115.
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its own sake, but a practical realisation that sanctuary could not
exist in any meaningful way without transgressing the law. The
retreat from this stance towards a legalist position was an attempt by
some to legitimise what they were doing by reference to an ap-
parently benign refugee law. But refugee law is anything but benign,
either in its construction of the refugee subject or in how it sifts
forced migrants into paradigms of ‘real’ or ‘bogus’ or ‘failed’. The
failure to recognise this led to a category mistake by many sanctuary
activists, which caused them to perform some of the more offensive
practices of refugee law, such as screening and measuring migrants
according to a narrow legal definition. In short, while they did much
to assist many migrants who would not otherwise have been able to
successfully cross the border and obtain protection, at the same time
they reinforced many of the underlying premises which had led to
the plight of the migrants at the border in the first place. Thus, when
the movement came to an end, those paradigms and premises
remained as stable as they had ever been.

Deena Guzder suggests that the decision to consciously wind
down the movement in 1991 was evidence of ‘remaining myopically
focused on Central American refugees’, rather than drawing wider
lessons about law and sovereignty. As a result, the movement ‘never
harnessed its true potential to radically reform immigration policy’.82

Some churches, however, did not see sanctuary as specific to Central
Americans, or even to migrants in general. For example, the Uni-
versity Lutheran Chapel in Berkeley, California, originally offered
sanctuary to Vietnam draft resisters and deserters in 1971, then
again to Central American refugees in 1982, US military personnel
who refused to be deployed to Honduras in 1988 and, later still, to
those being deployed to the Persian Gulf in 1990.83 This is a prime
example of the potential of grassroots asylum to be a generalised
attempt at creating a space of resistance to state sovereignty and law.
However, University Lutheran Chapel was unfortunately a rare
exception rather than the rule. Guzder argues that it was the failure
of the movement to generalise in such a way that ‘created a window’
for Bill Clinton in 1996 to sign into law two bills that substantially

82 Deena Guzder, Divine Rebels: American Christian Activists for Social Justice
(Lawrence Hill 2011) 117.

83 ‘Sanctuary: Resolution of University Lutheran Chapel’, revised and reaffirmed 25
November 1990, typed mimeographed document (GSSC).
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increased the scope for deporting immigrants, including refugees.84

From this point onward, attacks on migrants increased, culminating
in the construction of the border fence and the massive deportation
programme that has run throughout the administrations of both
George W Bush and Barack Obama.

The New Sanctuary Movement was set up in 2007 as a
response to these attacks. However, they explicitly reject breaking
the law. Instead, they aim merely to ‘provide a public witness’ and to
help only those whose case is ‘viable under current law’.85 In the
same year, when an undocumented migrant under a deportation
order took sanctuary in a church in Simi Valley, California, public
protests were not supportive, but xenophobic. On a weekly basis,
assorted anti-immigration activists, including some neo-Nazis, dem-
onstrated outside with signs such as ‘Unchecked immigration, a
wildfire that will consume our nation. Stop the invasion’.86 The
umbrella group that organised the protests, Save Our State, put out a
press release which, among other things, attacked ‘Liliana [who had
taken sanctuary], the corrupt church, and the Simi Valley govern-
ment [as] symbols of the lawless invasion and terrorism of our
nation.’87 Once again, foreswearing contestation with law did not
protect either the movement or, more importantly, the migrants from
being constructed as ‘illegals’.

At the time of writing, a new invigorated sanctuary movement
appears slowly to be reconfiguring itself in response to one of the
highest ever rates of deportations in the US. Because this nascent
movement is confronting a phenomenon involving irregular econo-
mic migrants—for whom there is not even a legal regime for claim-
ing humanitarian status, as there is for refugees—there appears to be
a much clearer understanding of the need to confront the law. Indeed,
this is demonstrated in a news report on the revival of sanctuary
activities at the Southside Church in Tucson as part of this
movement, wherein almost all reference to a legal justification for

84 Guzder (n 82) 117.
85 Nicholas Rademacher, ‘Sanctuary Movement’ in Patrick J Hayes (ed), The
Making of Modern Immigration: An Encyclopedia of People and Ideas (ABC-CLIO
2012) 677.

86 Ben Daniel, Neighbor: Christian Encounters with ‘Illegal’ Immigration
(Westminster John Knox Press 2010) 119.

87 Quoted ibid 120 (emphasis added).
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sanctuary is eschewed.88 The most recent developments involving an
executive order from President Obama granting a limited amnesty—
one which, once again, makes a distinction between ‘good’ (law-
abiding) and ‘bad’ (those with criminal records) migrants—will again
pose a challenge to sanctuary activists: will they accept these categor-
isations or will they resist them?89 The potential for these new mani-
festations of grassroots asylum to present as substantial a challenge
to sovereign power as that posed by the movement at its height in
the 1980s, and the potential to reframe the basis of decision-making
regarding who is and who is not worthy of protection, rests on the
answer to this question.

88 ‘Mexican claiming sanctuary in church seeks amnesty’ (Daily Mail, 27 October
2014) <www.dailymail.co.uk/wires/ap/article-2810286/Mexican-claiming-
sanctuary-church-seeks-amnesty.html> accessed 23 November 2015; ‘The fight for
immigration reform in Arizona’ (MSNBC, 28 October 2014)
<www.msnbc.com/all-in/watch/the-fight-for-immigration-reform-349235267957>
accessed 23 November 2015.

89 ‘Remarks by the President in Address to the Nation on Immigration’ (20
November 2014) <www.whitehouse.gov/the-press-office/2014/11/20/remarks-
president-address-nation-immigration> accessed 23 November 2015.
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Revisiting Removability in the
‘Hostile Environment’

SHEONA YORK*

Evidence shows that there may be more than 800,000
migrants living unlawfully in the UK, of whom a significant
proportion, especially those who have been here a long time,
may find it difficult to obtain national documents and return
to their country of origin. The 2000s saw extended delays in
Home Office casework and growing backlogs in several
categories of migrant, especially asylum-seekers, but also
foreign national prisoners targeted for deportation. However,
inspection reports and evidence in leading cases show that
the increasingly shrill pronouncements about removing un-
lawful migrants, and in particular foreign prisoners, is not
being matched by any significant increase in numbers re-
moved. The recent Home Office measures aimed at ensuring
a ‘hostile environment’ for unlawful migrants, such that they
will make a voluntary departure, cannot achieve that aim
unless those migrants can be documented and there is a
country willing to accept them. Since the law provides only a
limited basis for granting leave to remain in such circum-
stances, the effect of such measures can therefore only be the
further immiseration of those migrants.

Introduction

The best estimates of UK irregular migrant numbers are surprisingly
still those from 2007-8, giving between 417,000 and 863,000, of
whom over 60% were estimated to have been in the UK for over five

* Reader in Law, University of Kent. Practising solicitor in the Kent Law Clinic,
specialising in immigration and asylum, and for many years searching out legal
challenges concerning removability and statelessness, especially in relation to
‘foreign prisoners’ and ‘failed asylum-seekers’. Email: S.F.York@kent.ac.uk
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years.1 It is not known how many irregular migrants may be without
national documents or realistic means of obtaining any, and who are
therefore not able to leave the UK, either to their own country or
anywhere else. The year 2013 saw the introduction of a new pro-
cedure for applying for leave to remain on the basis of statelessness.
However, this formal procedure is open to very few. For the
remainder, the legal position has for many years been clear:
‘Limbo … a cold glitter of souls’;2 a life on Section 4 support3 or in
an exploitative twilight of illegal working and insecure accom-
modation, was held to be the law, following the 2005 House of
Lords case of Khadir.4 In that case Baroness Hale did say that where
removal is ‘simply impossible’, ‘it may be irrational’ to deny leave to
remain, establishing the ‘Hale threshold’. However, the Home
Office’s position (and that of the courts) is that removal is rarely
impossible.

The Home Office’s stated policy of creating a ‘hostile environ-
ment’ for irregular migrants is aimed at encouraging more voluntary
returns, and the Immigration Act 2014’s streamlined removal pro-
cess and reduced rights of appeal aim to make it easier for the Home
Office to remove people without lengthy legal proceedings. However,
for those whom it is ‘simply impossible’ to remove, neither the
hostility of the environment nor the lack of legal protection against
removal or deportation will facilitate their actual removal.

This paper examines the state of the law on removability, and
the likely effect of recent and proposed new measures on this often
destitute and vulnerable group. The paper is divided into two
sections, the first of which sets out the background to the issue of re-
movability, and examines the state of the law. In the second section I
look at the effect of relevant recent changes in legislation and the
immigration rules. I draw on long experience of acting for failed

1 Ian Gordon et al, Economic Impact on London and the UK Economy of an
Earned Regularisation of Irregular Migrants to the UK (Greater London Authority,
2009) para 12.

2 From Limbo, by Seamus Heaney, quoted by Cranston J in Rabah & Others v
SSHD [2009] EWHC 1044 (Admin).

3 Subsistence support for failed asylum-seekers and previously-detained migrants
provided under Section 4 of the Immigration and Asylum Act 1999.

4 Khadir, R v Secretary of State for the Home Department [2005] UKHL 39 [2006]
1 AC 207.



Sheona York

229

asylum-seekers in both their fresh claims and their claims for asylum
support, and my involvement in sustained public law challenges to
the legality of keeping people indefinitely on temporary admission.5

I begin by presenting the background to expectations that an
inability to return home may lead to a grant of leave to remain. I
then set out the legal definition of temporary admission and make an
estimate of numbers of people affected, whether formally on tempo-
rary admission or surviving under the radar. Considering the decided
legal cases since the High Court judgment in Khadir, I show that
there has been very little if no movement on how the Home Office
and the courts look at the issue of removability. I also examine the
legal tests for statelessness and for entitlement to Section 4 support,
discussing the burden and standard of proof, and the importance of
an applicant’s credibility.

In the second part of the paper, looking at the post-2012
immigration rules, I discuss how non-removability might bear on re-
quirements or factors such as ‘insurmountable obstacles’ and ‘where
it is reasonable for a child to leave the UK’; as well as, in relation to
private life, how non-removability may be relevant in a proportion-
ality assessment, and at what point maintaining ‘an intention to
remove’ would go beyond the ‘legitimate aim’ of removing irregular
migrants.

Finally, for those for whom the issue of non-removability does
not provide an argument for leave to remain, whether in relation to
legitimate aim or to proportionality, I argue that the ‘hostile environ-
ment’ amounts to the use of destitution as an arm of government
policy.6

5 I worked as a caseworker and then solicitor at Hammersmith & Fulham
Community Law Centre, acting in immigration, asylum, asylum support and
housing; and then as Principal Legal Officer at the Immigration Advisory Service
until its demise. With many clients’ cases delayed for years in the Legacy, and many
in particular from Palestine and Eritrea, the issues of fresh claims for asylum,
removability and de facto statelessness were priorities.

6 See, for example, Joint Committee on Human Rights, Tenth Report (2006-7) para
67
<http://www.publications.parliament.uk/pa/jt200607/jtselect/jtrights/81/8102.htm>
accessed 6 August 2015; Major of London, Destitution by Design (Greater London
Authority 2004)
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Background, Numbers and Current Law

Asylum Processing Backlogs and the Creation of Expectations

To claim not to be removable from the UK is generally the last,
hopeless, claim of the failed asylum-seeker or foreign national
prisoner finally facing deportation. Historically, the possibility of
such a claim, and the existence of large numbers thinking to make it,
arises from the increase in the numbers of people seeking asylum in
the UK from the 80s onwards, and a parallel inability of the Home
Office Immigration and Nationality Department and its successors to
process applications efficiently, or promptly expel those with no
right to remain.

Already in the 90s, unprocessed applications were piling up,
which the Home Office attacked with several thinly-disguised am-
nesties. In January 1999, in the face of a nearly 30 per cent increase
in asylum applications in one year, a ‘backlog clearance exercise’
began,7 which allowed a number of grants of exceptional leave to be
made quickly. Then, in response to the introduction of new
administrative removal procedures in Section 10 of the Immigration
and Asylum Act (IAA) 1999, a ‘regularisation of overstayers’ pro-
cedure was introduced,8 in which anyone who had overstayed their
previous leave to remain and who had no criminal convictions could
apply for leave. This programme was introduced (ostensibly)9 to
preserve the appeal rights of any who were refused, but for most
applicants the outcome was a grant of indefinite leave to remain.
Then, supposedly to resolve the burden on local authority budgets of
supporting asylum-seeking families whose support had not transfer-
red to the Home Office under Part VI of the IAA 1999, a ‘one-off

<http://legacy.london.gov.uk/mayor/refugees/docs/destitution_by_design.pdf>
accessed 6 August 2015.

7 Immigration Service Union Evidence to Home Affairs Committee July 1999.
8 Immigration (Regularisation Period for Overstayers) Regulations 2000 SI 2000 no
265.

9 In relation to this and subsequent regularisation programmes, the Secretary of
State may well argue that the reasons given were indeed the principal reasons for
introducing the programme. But the fact remains that for well over a decade the
backlogs had appeared intractable and had to be dealt with, while the government
had no stomach to propose a straightforward amnesty.
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exercise’10 (usually referred to as the ‘family amnesty’) provided for
the grant of indefinite leave to asylum-seekers who had applied for
asylum before October 2000 and who had at least one dependant
under 18 living with them. This scheme lasted until 2006, and a few
of these cases had still not been processed by the time the ‘legacy’, or
‘case resolution programme’, was introduced.11 This famously fol-
lowed Home Secretary John Reid’s announcement to Parliament of a
backlog of 450,000 unresolved cases, and his conclusion that the
Home Office was ‘not fit for purpose’.12 At the end of the 5-year
‘legacy’ programme in July 2011, a substantial number of unresolved
cases remained. Other backlogs have since been revealed, such as the
‘migration refusal pool’.13

The individual experiences hidden behind those statistics have
created, and continue to create, expectations of eventually being
allowed to remain in the UK. At one end of the spectrum of legal
responses we see Collins J’s 2007 judgment on the delays experi-
enced by those whose cases fell into the ‘legacy’. He decided, in FH
and Others,14 that:

The need to deal with so many incomplete claims has
arisen as a result of the past incompetence and failures by
the Home Office. … It is not for the court to require
greater resources to be put into the exercise … unless
persuaded that the delays are so excessive as to be
unreasonable and so unlawful.

10 APU Notice 4/2003.
11 Chief Inspector of Borders and Immigration, An Inspection of the UK Border
Agency’s Handling of Legacy Asylum and Migration Cases: March-July 2012,
paras 4.1, 4.4 <http://icinspector.independent.gov.uk/wp-
content/uploads/2012/11/UK-Border-Agencys-handling-of-legacy-asylum-and-
migration-cases-22.11.2012.pdf> accessed 6 August 2015.

12 Chief Inspector of Borders and Immigration, ‘Immigration System Unfit—Reid’,
BBC News (2006) <http://news.bbc.co.uk/1/hi/uk_politics/5007148.stm> accessed
6 August 2015.

13 The Migration Refusal Pool contained 173,562 cases. See: Chief Inspector of
Borders and Immigration, An Inspection of Overstayers: How the Home Office
Handles the Cases of Individuals with No Right to Stay in the UK: May-June 2014,
para 3.6 onwards
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/387
908/Overstayers_Report_FINAL__web_.pdf> accessed 6 August 2015.

14 FH & Ors v SSHD [2007] EWHC 1571 (Admin) [21].
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More recently the Court of Appeal decided that there was no
legitimate expectation that a person refused but not yet removed
would be granted leave to remain.15

Temporary Admission: Definition and Numbers

The Immigration Act 1971 sets out the framework of immigration
control, based on a system of requirements for entry and remaining
lawfully in the UK. Section 4 of the Act provides that, with regard to
‘the examination of persons arriving in the UK …, the exercise by
immigration officers of their powers in relation to entry into the
United Kingdom, … the removal from the United Kingdom of
persons refused leave to enter or entering or remaining unlawfully …
and the detention of persons pending examination or pending re-
moval from the United Kingdom...’, the provisions of Schedule 2
shall have effect.

Schedule 2 deals with the administration of immigration con-
trol. Para 2 provides that an immigration officer ‘may examine’ a
person who arrives in the UK ‘to determine whether they may enter
the UK or not’. Para 16 says that a person ‘subject to examination’
may be detained. Para 21 provides that a person liable to detention
or detained:

… may, under the written authority of an immigration
officer, be temporarily admitted to the United Kingdom
without being detained or be released from detention; but
this shall not prejudice a later exercise of the power to
detain him.

The rather convoluted Section 11 of the Immigration Act 1971
provides a definition of temporary admission:

A person arriving in the United Kingdom … shall … be
deemed not to enter the United Kingdom unless and until
he disembarks, and … shall further be deemed not to enter

15 SH (Iran) v SSHD [2014] EWCA Civ 1469. In the case of Che v SSHD [2013]
EWHC 2220 Admin, the court was even clearer: at [29] the court stated ‘removals
are effected not by decision maker but by aeroplane’. … [31] [once a person has
received a notification that he is not to be granted leave] … for the purposes of the
legacy, he is being removed’ [underlining in original].
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the United Kingdom so long as he remains in such area (if
any) at the port as may be approved for this purpose by an
immigration officer; and a person who has not otherwise
entered the United Kingdom shall be deemed not to do so
as long as he is detained, or temporarily admitted or
released while liable to detention, under the powers
conferred by Schedule 2 to this Act …

With the growth in numbers of asylum-seekers, the numbers of
people covered by this status of temporary admission/temporary
release have grown. On claiming asylum, an asylum-seeker is noti-
fied that they are ‘liable to detention’ but generally is granted
temporary admission on condition that they live at a particular
address and report to an immigration officer as required. A grant of
asylum or other form of leave to remain signals the moment at which
that person truly enters the UK and ceases to be ‘liable to detention’
or subject to reporting conditions.16 On refusal of asylum, the status
of temporary admission with reporting conditions continues,
through any appeals or further applications, until removal. Those
discovered overstaying a visa, those discovered with no leave and
declared to be illegal entrants, and those refused leave to remain who
have exhausted all rights of appeal, will, if not detained, be placed
on temporary admission. Because of the inability of the Home Office
to remove more than a few of those liable to removal,17 many remain
on temporary admission for long periods, and others, whether
through failure to notify a change of address or through Home
Office failure to contact them, may never have been served any
formal notice of this.

The 2014 Chief Inspector of Borders and Immigration report
dealing with overstayers,18 and other recent inspection reports, give
figures for different categories of irregular migrant. A simple total of
those in each of the tables who have not either been granted leave,

16 Though the conditions of holding a biometric residence permit include a
continuing duty to report changes of address and other changes of circumstances.

17 The most recent Home Office statistics show total enforced removals per year
falling from 15,252 in 2009 down to 12,460 in 2014. Immigration Statistics,
October to December 2014 (2015)
<https://www.gov.uk/government/statistics/immigration-statistics-october-to-
december-2014> accessed 6 August 2015.

18 Chief Inspector of Borders and Immigration (Overstayers) (n 11) para 3.5.
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removed or otherwise departed, gives nearly 800,000 files not yet
concluded, arguably providing a reasonable estimate of numbers on
or liable to be on temporary admission.19

Table 1

‘Legacy' cases identified in 2006 400,000-450,000

Additional pre-2003 cases 40,000

Table 2

Total cases reviewed in the legacy
cohort 500,500

Of which given leave to remain -172,000

Of which removed -37,500

To be granted subject to security
check -3,000

Not either granted or removed
(including duplicates, errors or
controlled archive) 288,000

Table 3

Migration refusal pool 2014 173,562

Additional pre-2008 migration
refusal pool as at January 2014 168,300

Table 4

Total cases ‘outcomed’ by Capita 256,506

Of which had departed -55,409

19 Table 1: ibid paras 4.4, 4.9. Table 2: ibid figure 2; Table 3: Chief Inspector of
Borders and Immigration (n 13) figure 1 and para 3.9; Table 4 ibid figure 10.
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Clearly, many of the individuals represented by these case
numbers may face difficulties beyond their control in returning home.
A person without any national documents or any other formal ID,
whether through having destroyed those on entry, not having had
any, or having lost documents while living in the UK, may not be
able to establish their identity to the satisfaction of their embassy so
as to obtain new travel documents. Some, because of war, unrest or
environmental catastrophe, may have spent most of their lives out-
side their country of origin, or find that their ‘country of origin’ is
now part of some other country and that they are unable to establish
what their nationality is. Others have their nationality disputed by
the Home Office on the basis of language analysis, alleged incon-
sistencies in their asylum claims or their own changed stories. Others
may have been out of their country of nationality for so long as to
have lost their citizenship. Some states routinely do not cooperate
either with their claimed nationals or with the UK authorities to
assist in providing documentation. Then there are countries that the
UK courts deem safe for failed asylum-seekers to return to, but the
journey from the national airport to their home area is not
practicable. For any or a combination of these reasons, many who
are in the UK on temporary admission are unable to leave,
sometimes for years.

Challenges to Temporary Admission: The Law

In the early 2000s, partly driven by the reality of living on Section 4
support,20 the status of temporary admission itself was challenged.
Crane J’s High Court decision on 29 July 2002 in the Khadir
litigation21 held that since there was no safe route of return for the
applicants, who were Iraqi Kurds, they could not be held to be
‘liable to detention’, as removal was not imminent. Therefore, deten-
tion was found to be unlawful, following Hardial Singh,22 and Tan

20 Shared no-choice accommodation and vouchers for £35 per week provided to
failed asylum-seekers if they are destitute and can show one of five factors,
including ‘taking all reasonable steps to return home’. See discussion below.

21 R (Hwez & Khadir ) v SSHD [2002] EWHC 1597 (Admin). The litigation
concluded in the House of Lords: see (n 4).

22 R v Governor of Durham Prison ex p Hardial Singh [1984] 1 WLR 704.
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Te Lam.23 Thus the power to hold on temporary admission falls
away.

Soon after this judgment, a new clause was drafted and
became law as Section 67 of the Nationality, Immigration and
Asylum Act (NIAA) 2002. It aimed to deal with the ‘Khadir
problem’ by deciding that in any reference to a power to detain, that
power will continue to apply to a person if:

… the only reason why he cannot be detained under the
provision is that—

(a) he cannot presently be removed from the United
Kingdom, because of a legal impediment connected with
the United Kingdom’s obligations under an international
agreement,

(b) practical difficulties are impeding or delaying the
making of arrangements for his removal from the United
Kingdom, or

(c) practical difficulties, or demands on administrative
resources, are impeding or delaying the taking of a
decision in respect of him.

For the avoidance of doubt, subsection (3) states:

(3) This section shall be treated as always having had ef-
fect.

However, the House of Lords decided Mr Khadir’s case on a dif-
ferent ground, determining that ‘pending’ removal or deportation
meant no more than ‘until’, and there was therefore no limit on the
power to hold on temporary admission:

32. The true position in my judgment is this. ‘Pending’ in
paragraph 16 means no more than ‘until’. The word is
being used as a preposition, not as an adjective. Paragraph
16 does not say that the removal must be 'pending', still
less that it must be ‘impending’. So long as the Secretary of
State remains intent upon removing the person and there is
some prospect of achieving this, paragraph 16 authorises
detention meanwhile. Plainly it may become unreasonable

23 Tan Te Lam v Superintended of Tai A Chau Detention Centre [1997] AC 97.
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actually to detain the person pending a long delayed
removal (i.e. throughout the whole period until removal is
finally achieved). But that does not mean that the power
has lapsed. He remains ‘liable to detention’ and the am-
eliorating possibility of his temporary admission in lieu of
detention arises under para 21 [my emphasis].

Baroness Hale, agreeing, stated at [4]:

There may come a time when the prospects of the person
ever being able safely to return, whether voluntarily or
compulsorily, are so remote that it would be irrational to
deny him the status which would enable him to make a
proper contribution to the community here, but that is
another question.

The judgment further stated at [36] that the enactment of Section 67
NIAA 2002 was ‘unnecessary’ since parliament had clearly provided
for temporary admission pending removal.

However, in S & Others in 2006,24 the Secretary of State’s
power to hold a person on temporary admission was analysed as
‘parasitic on the power to detain’. Relying on that analysis, I applied
for judicial review of a failure to grant leave to a number of clients,
for whom, on their facts, removal was as ‘remote’ as suggested by
Baroness Hale in Khadir. Proceedings were issued in 17 cases,25 and
the High Court eventually heard the case of Rabah and Others,26

concerning two Palestinians—AR from the West Bank of the
Occupied Territories, and MS who was born in Saudi Arabia—and
FW, of mixed Eritrean/Ethiopian origin. Cranston J decided that
Para 21 of Schedule 2 was to be interpreted entirely by reference to
Section 67, NIAA 2002. Thus, according to Cranston J, the ‘prac-
tical difficulties’ referred to in Section 67(2)(b) must be read to

24 R (S & Others) v SSHD [2006] EWHC 1111 Admin (the so-called Stansted
Afghans case) [83] in which Sullivan J (as he then was) set out an analysis of
temporary admission which prevented the Secretary of State from delaying a grant
of leave to the applicants after their appeals against refusal of leave to remain were
allowed on art 3 grounds.

25 I had more clients waiting behind these, but once the court listed the first few for
a hearing, we could not justify spending the legal aid on issuing further cases until
we knew the answer to those.

26 Rabah & Others (n 2).
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include legal difficulties asserted to arise from the operation of
foreign law; and that ‘some prospect’ of removal meant simply that,
and could not be interpreted to mean ‘some realistic prospect’ of
removal.27 Finally, to say that the power to grant temporary admis-
sion is ‘parasitic on the power to detain’ is unhelpful, since con-
siderations which may make it unlawful to exercise the power of
detention do not remove the existence of that power.

Permission to appeal was granted since there were hundreds of
Palestinian and Eritrean/Ethiopian asylum-seekers, and others, with
no or no real prospect of removal, surviving on temporary admission.
In MS, AR & FW,28 Sedley LJ considered the meaning of ‘practical
difficulties’ in relation to the facts of the three appellants and found,
as Cranston J had, that any of the ‘difficulties’ cited by the appellants,
whether strictly practical or arising in some way out of foreign law,
amounted to ‘practical difficulties’ under Section 67. He then stated:

27. If we were construing s.67 afresh, I would have much
sympathy with a construction which gave value to the
verbs ‘impede’ and ‘delay’, neither of which suggests a
more than temporary difficulty. But in my judgment the
decision in Khadir puts this beyond our reach. It compels
us to treat s.67(2)(b) as embracing all circumstances in
which there remains, in Lord Brown’s words, some pros-
pect of removal, ending only when there is ‘simply no
possibility’ of it. The corollary, as Baroness Hale put in a
short concurring speech, is that the legal situation may
change only ‘when the prospects of the person ever being
able safely to return … are so remote that it would be
irrational to deny him the status which would enable him
to make a proper contribution to the community here.’

One notes the echo of Article 8 jurisprudence. Sedley LJ continues:

28. It is, however, not inconceivable that in two of the
three cases before us this will turn out to be the case.

The Court adjourned for a further hearing of the facts, but
made it clear that a settlement was expected. A few days before the

27 Though he does say that FW’s removal to Eritrea was ‘at the borderline of being
fanciful’ (ibid [53]).

28 MS, AR & FW v SSHD [2009] EWCA Civ 1310.
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restored hearing, the two appellants (and the applicants in the stayed
cases) were granted indefinite leave. So the ‘Hale threshold’ set out in
Khadir remained the test for when Section 67 NIAA 2002 would no
longer apply.

Removability and Asylum Claims on Grounds of Statelessness

The leading cases considering asylum claims of those accepted to be
or claiming to be stateless tangentially considered the issue of
removability, though none of them considered the effect of not being
removable. The case of MA (Palestinian Territories) 29 discussed
whether the exclusion of a stateless person from his last country of
former residence amounted to persecution, and decided that it did
not. The Court also noted the Asylum and Immigration Tribunal’s
decision that it would not matter if the planned return of that
appellant to the West Bank via the King Hussein Bridge did not
succeed, since he would finish up stuck in Jordan, where the most
recent country guidance case had determined that Palestinians would
not suffer persecution.30 Interestingly, at [32] the Court said:

It is pertinent to observe that, before the AIT, there was
something of an evidential vacuum in relation to the
logistics of returning the appellant via Jordan and the King
Hussein Bridge. Since the hearing in this Court we have
been informed that no such arrangement has yet been
made in this or any similar case [my emphasis].

But the Court did not go on to consider what the status of such an
appellant would be if such an arrangement were never made.

In MS (Palestinian Territories), 31 the Supreme Court con-
sidered whether a person’s appeal against refusal of asylum should
consider whether it was practicable to return him to the place named
in the removal directions. The Court decided that the legislative

29 MA (Palestinian Territories) v Secretary of State for the Home Department [2008]
EWCA Civ 304.

30 NA (Palestinians—Not at general risk) Jordan CG [2005] UKIAT 00094.
31 MS (Palestinian Territories) v Secretary of State for the Home Department [2010]
UKSC 25, [2010] WLR 1639.
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scheme providing for rights of appeal32 could not be interpreted to
require consideration of any aspect of the removal directions,33 and,
referring to MS, AR & FW,34 noted that, at the time of any appeal
against asylum (or other substantive refusal), ‘it may be difficult, if
not impossible for the Secretary of State or the Tribunal to determine
when, if at all, it will be practicable to give [the removal directions].’
Again, there was no reference to what the effect might be on the
appellant’s temporary admission.

A concurrent series of cases considered the asylum claims of
those of mixed Eritrean/Ethiopian origin, in which the Court and
Tribunal had been obliged to consider the details of the nationality
laws of each of those countries and their practices in processing
applications for passports from their claimed citizens living
overseas.35 Especially once it was decided in EB (Ethiopia)36 that a
deprivation of nationality could amount to persecution, many ap-
plicants of mixed Eritrean/Ethiopian origin, both current asylum
applicants and those whose cases had already been refused, began to
present claims based on deprivation of nationality and/or inability to
establish nationality. And, reluctantly, courts and tribunals had to
consider the relevant embassies’ responses to applications for docu-
mentation, whether from an applicant in person or from the Home
Office. In MA (Ethiopia)37 the appellant had conceded that if she
were provided with Ethiopian travel documents by the embassy she
would not be persecuted on return. Her claim was that she would
not be so provided, and that such a failure by the embassy to provide
her with documents would be persecutory. In line with decided

32 The Immigration Act 2014 introduced a new structure of appeal rights, but this
issue is unaffected.

33 MS (Palestinian Territories) (n 31) [27].
34 MS, AR & FW (n 28).
35 Those issues arose from the 1998-2000 war between the two countries, during
which some 67,000 people of Eritrean or mixed origin were summarily deported
from Ethiopia to Eritrea, and the continuing postwar hostility of each country to
those who are potentially citizens of the other. See Eritrea Ethiopia Claims
Commission, Partial Award, Civilians Claims: Eritrea’s Claims 15, 16, 23 and 27–
32 between the State of Eritrea and the Federal Democratic Republic of Ethiopia
(The Hague, December 17, 2004) [2005] 44 ILM 601.

36 EB (Ethiopia) v SSHD [2007] EWCA Civ 809 3 WLR 1188.
37 MA (Ethiopia) v Secretary of State for the Home Department [2009] EWCA Civ
289.
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authority,38 the Court determined that a person asserting that she
would not be able to obtain the protection of her home state had to
act in good faith and make efforts to obtain such protection:

25. The Tribunal recorded in its decision some of the steps
which had been taken to determine directly from the Ethi-
opian embassy what its attitude to her application to
return would be. … The Tribunal also noted that the ap-
pellant herself went to the embassy but told them she was
of Eritrean nationality. Not surprisingly, she apparently
did not get beyond reception.

Effectively the appeal was dismissed because the appellant had
not taken all reasonable steps to obtain national documents. The
Court stated that if she did so in good faith and found that she was
unable to obtain any, it would be open to her to make a fresh claim
for asylum. What is relevant to our discussion on removability is
what the Court said about the process of documentation and
removal:

26. … It is true that the Tribunal will not generally be
concerned about the process of removal; it must determine
asylum status without regard to that issue, which is a
matter for the Secretary of State. So the fact that it may,
for example, prove to be impossible in practice to return
someone seeking asylum has no relevance to the
determination of their refugee status. But where the
applicant contends that the denial of the right to return is
part of the persecution itself, the Tribunal must engage
with that question [my emphasis].

The Current Legal Position

The most recent case referring to asserted statelessness and problems
of removability is BM (Iran).39 This was an asylum appeal, but it
was also considered whether it was possible for him to return to Iran.
On this, Lord Justice Richards said:

38 Lazarevic (Adan, Nooh, Lazarevic and Radivojevic) v Secretary of State for the
Home Department [1997] 1 WLR 1107, 1126); Bradshaw [1994] Imm AR 359.

39 BM (Iran) [2015] EWCA Civ 491.
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20. The most directly relevant authority is that of
Abdullah v Secretary of State for the Home Department
[2013] EWCA Civ 42. The appellant in that case had been
in the United Kingdom since 2005. It was held that he had
been born in Saudi Arabia but was of Palestinian origin
and, as such, could not be returned to Saudi Arabia. It was
argued that article 8 was engaged and required him to be
granted leave to remain, at least pending any further
attempts to obtain Saudi agreement to his return there,
since he would otherwise be in a state of limbo. Sir Stanley
Burnton, with whom the other members of the court
agreed, rejected the argument:

‘19. I reject the submission that because the
Secretary of State was at the date of the decision of
the Upper Tribunal unable to enforce the return of
the Appellant to Saudi Arabia, article 8 required her
to grant him leave to remain. Article 8 does not
confer a right to reside in the country of one’s choice.
The Appellant chooses to reside in this country, but
was not compelled to come here by any threat of
persecution. Mr Jacobs accepted that if the
Appellant could be returned, he could have no
article 8 claim to remain here. That is doubtless
because there was no evidence before the Upper
Tribunal that he had established any personal or
family life here.’

Earlier in the Abdullah judgment itself,40 Sir Stanley Burnton had
also said:

16. … In my judgment (with which Mummery LJ agreed)
in MA (Ethiopia)41 at paragraph 78, I said that, in contrast
to the question of risk of persecution on return, inability
to return is to be proved on the balance of probabilities.

Also in Abdullah, Beatson LJ referred at [26] to the appellant’s
submissions based on the statement of Baroness Hale in Khadir’s
case, and Sedley and Toulson LJ in MS, AR & FW at [2], [27] and

40 Abdullah v SSHD [2013] EWCA Civ 42.
41 MA (Ethiopia) (n 37).
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[45], claiming that ‘leaving the appellant without status and
consequently with limited access to healthcare, no right to work and
no right to social security benefits deprived him of the ability to have
a private life and left him in a sort of “limbo”.’ Beatson LJ made two
points. First, that if the ‘limbo’ issue ever did come into play, it
certainly had not done so in that appellant’s case, because, ‘given the
limited information provided by the Appellant and the inconsisten-
cies in the accounts he has given, the Secretary of State was entitled
to further time to make inquiries’. The judge also emphasised at [27]
that ‘… the time after which the “limbo” argument can come into
play may depend on the attitude of the individual concerned to
efforts to establish his or her nationality or to obtain documentation’.

In SH (Iran),42 the Court referred to the lower Court’s finding
that ‘no general policy or practice had been identified or established
by the claimants to the effect that persons whose removal from the
UK could not be effected should for this reason alone be granted
leave.’

In Hamzeh,43 dealing with the judicial reviews of five appli-
cants of a failure to grant leave under the ‘legacy’, Sir Stanley
Burnton says:

41. I add one comment. The submissions for the appel-
lants tend to treat irremovability by the Secretary of State
as inevitably resulting in the migrant being compelled to
remain in this country, the migrant being unable volun-
tarily to return to his or her country of nationality or to go
anywhere else. That is a plain non-sequitur.

The issue of removability underlying the power to detain often
arises in unlawful detention cases. In MA & TT,44 the Court reviews
the history of the power to detain and reiterates that it is for the
Court to decide when, in the light of likelihood of removal, detention
has become unlawful. This case also emphasised the issue of the
credibility of an applicant, whether concerning a previous failed
asylum application or an applicant’s current attempts to obtain
national documents. However, unlike claims for the grant of leave by

42 SH (Iran) (n Error! Bookmark not defined.) [38].
43 Hamzeh and Others v SSHD [2014] EWCA Civ 956.
44 MA & TT v SSHD [2010] EWHC 2350 (Admin).
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those on temporary admission, a determination that detention is un-
lawful may be obtained by a detainee even if the issues preventing
their removal are of their own making.45

The legal position is therefore abundantly clear. From Khadir,
the power to keep someone on temporary admission is without limit
of time, but, if it becomes ‘simply impossible’ to remove someone, ‘it
may be irrational’ not to grant leave (the ‘Hale threshold’). From
MA (Ethiopia) (and Lazarevic and Bradshaw before that),46 an
applicant must take all reasonable steps in good faith to establish her
nationality, in relation to any and all potential countries of
nationality; and the test of inability to return is to be proved on the
balance of probabilities. From MS, AR & FW, the ‘practical dif-
ficulties’ referred to in Section 67(2)(b) NIAA 2002 comprise any
and all problems an applicant may face in attempting to establish her
nationality, obtain documents and return home; and ‘some prospect’
of removal does not mean ‘some realistic prospect’ (but, arguably,
must mean a more than fanciful prospect).47 This remains the only
case in which the Court suggested that, in particular factual
circumstances, it may ‘not be inconceivable’ that the ‘Hale threshold’
has been reached.

Applicants’ Credibility and the Good Faith of the Secretary of
State

The above cases show the importance of the specific factual matrix—
not just the details of the steps taken to obtain documentation and
the objective evidence about the difficulties of obtaining document-
ation, but also the applicant’s own history, and the credibility of the
applicant, both in relation to the steps taken, but also in general.
Looking at the applicants in the reported cases, it was hardly likely
that Mr Abdullah would be accepted as having reached the ‘Hale
threshold’, since his own story of his origin had not been found
credible.48 Similarly, in MS, AR & FW, the applicant AR’s appeal

45 ibid [22], referring to R (FR(Iran)) v SSHD [2009] EWHC 2094 (QB) [70-72].
46 Lazarevic (n 38); Bradshaw (n 38).
47 In Rabah & Others (n 2) [53].
48 Abdullah (n 40) [10-11, 16-18].
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was dismissed despite its being accepted that he was from the West
Bank of the Occupied Territories, and despite detailed objective
evidence about the difficulties of returning there. He had not been
found credible in his own asylum claim, and so the Court would not
believe there was no one in the West Bank who could help him
obtain a travel document.49 In MA (Ethiopia) the appellant MA’s
claim that she would be deprived of her Ethiopian citizenship was
not accepted, since she had, in the view of the authorities, effectively
stymied her own application by telling the Ethiopian Embassy that
she was Eritrean. Correspondingly, the applicant BM’s removability
argument foundered in BM (Iran) because the objective evidence
showed that voluntary return to Iran had always been possible, and
because it had been found as a fact in his asylum appeal that he had
family remaining in the family home in Iran and that he would be
able to contact them to confirm his identity and support an
application for a travel document.

Such a demanding credibility threshold is likely to exclude a
great many failed asylum-seekers from ever being able to challenge
temporary admission, since, as with a fresh claim for asylum, only
cogent new evidence can displace such findings.

On the other hand, the Home Office is famously reluctant to
accept that removal is impossible when it manifestly is. In MS, AR &
FW, the claimant MS, a Palestinian born in Saudi Arabia to
Palestinian refugees, held an expired UN Convention travel
document that had been issued to him as a Palestinian refugee by the
Government of Egypt, which stated: ‘the bearer would not be
permitted to enter, remain or transit the Arab Republic of Egypt
without a further visa.’ The claimant also possessed a letter from the
Consulate General of the Arab Republic of Egypt confirming this.
The Home Office had been aware of that evidence for several years.

49 Practitioners with Palestinian clients will know the real ‘practical difficulties’ of
obtaining a travel document from the Palestinian Authority (PA) in Ramallah.
There is great suspicion there of those who have fled abroad. A client of the author
sent his brother to do this for him, and the brother was detained by the PA for two
weeks and then told to get out of his village. The brother was then homeless and
destitute with his family—and still no travel document was obtained.
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In addition, for the Court of Appeal hearing, the author50 produced
a letter from the Saudi Embassy, stating:

(a) Visas cannot be granted on an expired passport or
travel document, a requirement of validity must be not
less than 6 months.

(b) The person with no legal right of residence in any
other country would not be granted entry to Saudi
Arabia on any visa.

(c) A male who requires an entry visa to join his family,
should not exceed 18 years old.

(d) The person who requires a work visa must be coming
from his own country or have legal residence in
another country.

There were no credibility issues, and MS had not lived in any other
country. It was ‘simply impossible’ to remove him. However, this
was never accepted. The Home Office stated that they had ‘written
to the Saudi Embassy to ask them to change their minds’, and
eventually told the Court that indefinite leave had been granted ‘for
pragmatic reasons’.

More generally, Home Office decisions in particular cases are
often at odds with what is shown in published statistics and in
inspection reports. For example, in MA (Palestinian Territories),51

Maurice Kay LJ referred to the ‘evidential vacuum’ regarding returns
to Palestine across the King Hussein Bridge. Over the years, statistics
have shown that not only are there no enforced removals to Eritrea,
but precious few voluntary returns; and further that enforced returns
to Iran and China among other destinations have not been possible.
A Freedom of Information request from the independent charity Bail
for Immigration Detainees produced the publication of Home Office
information about which redocumentation processes are required by
each foreign country, and the approximate time taken to process

50 By then I was employed at the Immigration Advisory Service, having taken all my
‘not removable’ cases with me from the Law Centre.

51 MA (Palestinian Territories) (n 28) [32].
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applications for emergency travel documents, etc.52 With such stat-
istics and such information it should be legally and evidentially
straightforward to deal at least with those found credible; but in
general, as in the case of MS, this has not been so.

Removability in Other Legal Contexts: Leave to Remain as a
Stateless Person

On 6 April 2013 new immigration rules were introduced providing
for an application for leave to remain as a stateless person.53 Article
1(1) of the 1954 Convention states: ‘For the purpose of this Con-
vention, the term “stateless person” means a person who is not con-
sidered a national by any State under the operation of its law’.54

Leave to remain as a stateless person will be granted if the person,

(a) has made a valid application to the Secretary of State
for limited leave to remain as a stateless person;

(b) is recognised as a stateless person by the Secretary of
State in accordance with [the definition in the Convention];

(c) is not admissible to their country of former habitual
residence or any other country; and

(d) has obtained and submitted all reasonably available
evidence to enable the Secretary of State to determine
whether they are stateless [my emphasis].

The Home Office Guidance relating to statelessness
applications55 effectively follows the legal position as set out above,
and considers a number of the ‘practical difficulties’ which vexed the

52 Home Office and UK Visas and Immigration, Country Returns Documentation
Guide (2014) <https://www.gov.uk/government/publications/country-returns-
documentation-guide-august-2014> accessed 6 August 2015.

53 UK Visas and Immigration and Immigration Enforcement, Statement of Changes
in Immigration Rules, HC 1039 14 March 2013.

54 UN General Assembly, Convention Relating to the Status of Stateless Persons (28
September 1954) 360 UNTS 117.

55 Home Office, Applications for Leave as a Stateless Person (1 May 2013)
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/258
252/stateless-guide.pdf> accessed 6 August 2015.
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appellants in MS, AR & FW and similar cases.56 Findings of fact
made in an asylum claim may be relied upon in any subsequent
application for leave as a stateless person. The Guidance explicitly
covers cases where the national authority continues to request fur-
ther evidence, ‘combined with long delays, amounting to a denial of
[nationality]’. If an applicant is from a place with no public services
and has never applied for any national documents, it will be import-
ant to note that state’s attitude to such people. If people in a similar
group are routinely discriminated against, this may indicate that the
person is not a national. The possession of false or fraudulent
national documents ‘will not necessarily support a finding of nation-
ality, as in many cases they will be unconnected to any nationality
mechanism … which was actually applied in respect of the indi-
vidual’.

This is the Home Office’s stance in relation to ‘enquiries made
of foreign embassies [which] may be met with silence or a refusal to
respond’:

The emphasis should be on progressing cases to a con-
clusion and no time should be wasted waiting for a
response particularly if the State’s representatives have a
general policy or practice of never replying to such
requests. No inference can be drawn from a failure to
respond in these circumstances. Conversely, when a State
routinely responds to such queries, a lack of response will
generally provide strong confirmation that the individual
is not a national [my emphasis].57

A Freedom of Information Request response stated that up to
30 September 2013 there were 171 applications for leave to remain
as a stateless person, of which 63 applications had been decided and,
of these, two were granted leave to remain.58 That there should be so
few should not be surprising, since the legal requirements for leave
on the grounds of statelessness arguably exceed the ‘Hale threshold’.
However, a person found credible and who probably is stateless
(such as a Palestinian, or a Kuwaiti Bidoon, or an Eritrean born
before Eritrean independence and therefore too old to have a birth

56 ibid 10-12.
57 ibid 11-12.
58 FOI request 30028.
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certificate or any living witnesses to his birth) might consider making
a statelessness application, so as to benefit from the shared burden to
establish the facts.59 The Guidance confirms that the determination
of statelessness requires a mixed assessment of fact and law: while
the burden of proof lies on the applicant to establish, to the standard
of the balance of probabilities, that she is not considered a national
of any state, ‘caseworkers should make reasonable efforts to assist
the applicant in establishing the necessary evidence, whether by
research or enquiry.’ This acceptance of a shared burden of
establishing the facts is unprecedented.60

Removability in Other Legal Contexts: Section 4 Support

The same legal and practical issues arise in claims by ‘failed asylum-
seekers’ for asylum support under Section 4 of the Immigration Act
1999, on the basis of being destitute and unable to return home.

Under Regulation 3(1) of the Immigration and Asylum
(Provision of Accommodation to Failed Asylum-Seekers) Regulations
2005, Section 4 support may be provided to a failed asylum seeker
who appears to be destitute and who satisfies one or more of the five
conditions set out in Regulation 3(2). The first of these conditions—
Regulation 3(2)(a)—is that:

he is taking all reasonable steps to leave the UK or place
himself in a position in which he is able to leave the UK,
which may include complying with attempts to obtain a
travel document to facilitate his departure.

Official statistics show that the number of failed asylum seekers and
their dependants receiving Section 4 support at the end of December
2014 was 4,994, a reduction from the 12,019 supported at the end
of September 2009. 61 The criteria for receiving support under
Regulation 3(2)(a) are very strict. Since 2007, support under this

59 See ZA (Kuwait) v SSHD [2011] EWCA Civ 1082.
60 The only other reference to a shared burden for establishing the facts in a
migration context is in the UN Handbook on Procedures and Criteria for
Determining Refugee Status, para 196, which in the author’s experience is virtually
never observed, even in children’s cases.

61 Home Office (n 17).
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condition must be reviewed every 3 months, and since 2009 it is to
be provided for one three-month period only,62 as it is officially
expected that any failed asylum-seeker will be able to arrange their
return within that time.

However, the Chief Inspector’s Report on the emergency travel
document (ETD) process speaks of ETD application forms poorly-
completed by Home Office officials; applications sent to the wrong
embassy or an embassy which had closed down; and ‘non-compliant’
embassies.63 In relation to the embassies, the ‘key challenges’ were
‘the protracted, complex returns processes … and difficulties in
resolving individual cases’.64 Caseworkers confirmed that the non-
availability of embassy officials (for telephone interviews, etc) was a
major cause of delay in progressing applications.65 No data is col-
lected from embassies on why applications are unsuccessful.66

Applicants for Section 4 support face an uphill struggle in
accessing support under Regulation 3(2)(a), despite so many causes
of delay being beyond their control. The 2014 report of the Asylum
Support Appeal Project (ASAP) 67 examined over 50 Regulation
3(2)(a) asylum support appeals. Over 75% of decisions to discon-
tinue support were overturned or reconsidered, of which over 82%
were from the top three nationalities applying under this criterion:
Iran, Palestine and Somalia. ASAP’s principal recommendations are
that applicants should receive tailored advice from the Home Office

62 Apart from those who had been in receipt of support prior to that particular
change.

63 Chief Inspector of Borders and Immigration, An Inspection of the Emergency
Travel Document Process: May-September 2013
<http://icinspector.independent.gov.uk/wp-content/uploads/2014/03/An-Inspection-
of-the-Emergency-Travel-Document-Process-Final-Web-Version.pdf> accessed 6
August 2015.

64 ibid paras 5.30, 5.24 and 6.5.
65 ibid para 5.17.
66 ibid para 5.34.
67 Asylum Support Appeals Project (ASAP), ‘The Next Reasonable Step:
Recommended Changes to Home Office Policy and Practice for Section 4 Support
Granted under Reg 3(2)(a)’ (September 2014) <http://www.asaproject.org/wp-
content/uploads/2014/11/The-Next-Reasonable-Step-September-2014.pdf>
accessed 6 August 2015; ASAP, ‘Unreasonably Destitute?’ (2008) <
http://www.asaproject.org/wp-
content/uploads/2013/03/unreasonably_destitute.pdf> accessed 6 August 2015.
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about what specific steps would genuinely be reasonable in their
particular case, and that applicants should not be refused support for
not carrying out a ‘step’ which cannot, in reality, facilitate a return
to her country.

The case of ZA (Kuwait),68 concerning a claimed Bidoon,
shows the wide gap between the ‘Hale threshold’ and the test under
asylum support law, which requires only that the person ‘is taking’
all reasonable steps and ‘is complying’ with attempts to document
him, at the time of the support application. ZA’s asylum claim had
previously been dismissed on the basis that it was not believed that
he was a Bidoon (a member of an ethnic group to which Kuwait
denies citizenship). His Section 4 support was stopped twice on the
basis that he was not taking all reasonable steps to return, and each
time he won his asylum support appeal. The Court of Appeal event-
ually dismissed his appeal against the refusal of his fresh claim,
largely because the appellant had made no attempt to contact anyone
in Kuwait to obtain any supporting evidence. However, it was noted
that steps were (finally) being taken by the UK government to
establish with the Kuwaiti government what the applicant’s status
was—maybe an example of the shared burden belatedly at work.

Removability, Article 8 and the ‘New Rules’: The
Immigration Act 2014 and the ‘Hostile Environment’

The New Legal Landscape

The 9 July 2012 introduction of ‘new rules’ on family migration,
deportation and private life, and the new provisions on removal and
Article 8 ECHR in the Immigration Act 2014,69 have changed the
legal landscape with regards to the issue of removability. Chapter 53
of the Enforcement Instructions and Guidance (EIG)70 still refers to
the need to consider prospects of removal, and still suggests that, in
exceptional cases of delay by the Secretary of State, or circumstances

68 ZA (Kuwait) (n 59).
69 Immigration Act 2014 s19, introducing new ss117A-D into the NIAA 2002.
70 Home Office, Enforcement Instructions and Guidance: Chapter 53 Exceptional
Circumstances (Version 16: 11/3/2015).
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beyond an applicant’s control, leave may be granted where a child
has been in the UK over three years or where an adult without
children has been in the UK over six years. However, setting this
guidance against the timescales now required in the ‘new rules’, the
factors bearing on Article 8 in the rules, the new Act, recent cases,
and the case law on removability, any delay by the Secretary of State,
or any circumstances beyond the control of the applicant, would
have to be indisputable for an applicant to be granted leave after
such a short time.

The case of Abdullah made it clear that Article 8 is not
engaged simply by its being difficult to return home: there is no
positive right ‘to live somewhere’. It is important to note that the
Court refers to that applicant’s having come to the UK, or being here,
by their own choice.71 This case shows how a tribunal finding of fact
that an asylum claim was not credible can effectively transform that
appellant into someone who was never an asylum-seeker, but always
some other kind of migrant; or can determine that their family are
definitely still in their home country.

However, in MS, AR and FW, the Court was in agreement that
the circumstances of two of the appellants made it ‘not incon-
ceivable’ that the ‘Hale threshold’ might apply, and considered that
this could be part of an Article 8 consideration.72 I now examine
how this might work under the post-2012 ‘new rules’ and the new
Immigration Act 2014.

Applications under the Rules

For a person unlawfully in the UK to be granted leave under the
‘family life with a partner’ rule, they must be married, or have lived
together for at least two years, and (in addition to the other
requirements) they must meet the ‘insurmountable obstacles’ test of
Paras EX.1 and EX.2 of Appendix FM of the rules. Clearly, prob-
lems of removability may in practice amount to an ‘insurmountable
obstacle’. Para EX.2 defines ‘insurmountable obstacles’ as:

71 Abdullah (n 40) [19].
72 MS, AR & FW (n 28) [28].



Sheona York

253

the very significant difficulties which would be faced by
the applicant or their partner in continuing their family life
together outside the UK and which could not be overcome
or would entail very serious hardship for the applicant or
their partner [my emphasis].

For ‘family life as a parent’, where the relevant child is not
British, the rules require that the child has lived in the UK for at least
seven years and that ‘it would not be reasonable to expect the child
to leave the UK.’ Clearly, a claim that an applicant is not removable
must form part of any consideration of reasonableness. For a person
who is otherwise credible but whose removability problems stem
from a ‘non-compliant embassy’ or Home Office failure to provide
relevant assistance, arguably it would not be in the best interests of
the child to delay a decision on leave to remain until conclusive
proof of non-removability. In other words, a person with a qualify-
ing child under the rules arguably should not be required to meet the
‘Hale threshold’ conclusively, still less meet the requirements for an
application for leave as a stateless person.73

The requirements for an application based on private life are
set out in Para 276ADE in Part 7 of the rules. For a person aged 18
years or above, who has not lived continuously in the UK for over
20 years, the rule requires ‘very significant obstacles to the
applicant’s integration into the country to which he would have to
go if required to leave the UK.’ Evidence that he cannot be removed
does not fall easily into this framework, but must be relevant. Inter-
estingly, the part of the rule dealing with persons under 18 does not
give any room inside the rule for considering ‘significant obstacles’
for those who have not lived in the UK for over seven years. Argu-
ably, applicants either over or under 18 who have been found
credible and with evidence of consistently taking ‘reasonable steps’
should be considered for a grant of leave after the six years’

73 The author has a case under judicial review of a refusal of a Nigerian applicant in
the UK since 1996 with two children, of whom one is over seven. Her Home Office
file revealed Home Office attempts in 2013 to document her at the Nigerian
Embassy. There are no issues of national identity—the Home Office holds her three
expired passports. The Nigerian Embassy’s 2013 reply to the Home Office was that
‘the Home Office should look at integrating her into the UK’. The Home Office has
taken no further steps, but I do not expect them to accept that she is not
removable.
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residence mentioned in EIG Chapter 53, rather than the 20 years
required under the rule, on the basis that refusal would be dis-
proportionate, or alternatively that continuing to claim an intention
to remove such a person would go beyond the ‘legitimate aim’ of
expecting unlawful migrants to leave the UK. Furthermore, the
credible, diligent applicant could hardly fall foul of s117B of the
Nationality, Immigration and Asylum Act 2002, which, since 2014,
says:

(4) Little weight should be given to—

(a) a private life, or

(b) a relationship formed with a qualifying partner,

that is established by a person at a time when the person is
in the United Kingdom unlawfully.

Giving ‘little weight’ to that very non-removability would
place such an applicant in a catch-22—even though their remaining
in the UK cannot be described (as is often stated in refusal letters) as
a ‘flagrant breach of the immigration laws’, nevertheless ‘little
weight’ is to be given to any private life they attempt to enjoy here.
Conversely, where an applicant has been found not credible, or has
not taken all reasonable steps, a claim not to be removable cannot
add any weight to their claim, whether in relation to the require-
ments of the rule or in any proportionality assessment, unless the
applicant can provide cogent new evidence, analogous to the
requirements for a fresh claim.

In an application under the rules, the non-removability aspects
of such a claim would have to be proved by the applicant to the
requisite standard, and, unlike in the statelessness procedure, there is
no recourse to a shared burden for establishing the facts.

Removability and Loss of Appeal Rights

For a foreign national criminal facing deportation, the new Act
introduced Section 94B of the NIAA 2002, which provides that an
appeal will be heard outside the UK unless the applicant, or a
member of his family, would face ‘a real risk of serious irreversible
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harm’ if removed before the appeal process is exhausted.74 This is an
extraordinarily high test, arguably harder to meet than the Article 3
ECHR test of ‘real risk of serious harm’, and deliberately so, judging
by the examples providing in the Home Office guidance.75 The Court
of Appeal in Kiarie has now clarified that the test of certifying an
appeal to be lodged from outside the UK is simply that the appel-
lant’s removal would not breach his human rights: and one ground
for so deciding would be if there were not a ‘real risk of serious
irreversible harm’.76 A person unable to obtain national documents,
who cannot leave the UK, will arguably never reach the appeal stage,
unless their claim to not be removable approaches the ‘Hale
threshold’, in which case a judicial review of a failure to grant an in-
country right of appeal might succeed.

The ‘Hostile Environment’ and Removability

Measures introduced in the Immigration Act 2014 include a root-
and-branch reform of the removal process, eliminating the need for a
further separate ‘removal decision’ or any right of appeal against the
removal itself. The appeals architecture has also been simplified.
However, where a person simply cannot be removed, whether
forcibly or on a voluntary departure, a simpler removal process will
not avail the Home Office. For such a person, the ‘hostile
environment’ measures kick in. The Act prohibits an unlawful mig-
rant from opening or holding a bank account, or holding a driving
licence, and those who were enjoying such facilities found their
licences quickly revoked and measures taken to close their accounts.
The Act contains measures prohibiting an unlawful migrant from
renting, or living in, private rented accommodation, and, after
piloting this in the West Midlands but not waiting for the result, is
to be introduced countrywide in the Immigration Bill, which also
includes fast-track evictions and criminal penalties for landlords.
Unlawful migrants no longer have access to hospital treatment
except in emergencies, and it is becoming more difficult for them to

74 Nationality, Immigration and Asylum Act 2002 s 94B (3).
75 Home Office, Section 94B Certification Guidance for Non-European Economic
Area Deportation Cases [3.4 and 3.5].

76 R (on the application of Kiarie) v SSHD [2015] EWCA Civ 1020
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find GPs who will register them. Finally, ostensibly to make it easier
to detect sham marriages, all weddings require a longer notice period,
and all proposed marriages involving an unlawful migrant will be
investigated, risking detention.

Following the May 2015 general election, the government
proposed withdrawing appeal rights from all irregular migrants until
they have left the UK (whether on a test of ‘real risk of serious
irreversible harm’ or otherwise). This, together with existing and
forthcoming features of the ‘hostile environment’, such as preventing
irregular migrants from holding bank accounts or driving licences,
living in private rented property or accessing the NHS except in
emergencies, will inevitably result in a large and growing ‘underclass’
of people on or liable to be on temporary admission, and whose only
outlook is deepening destitution. Legal case law and casework ex-
perience, whether in challenging temporary admission directly, ap-
plying for leave as a stateless person, applying for Section 4 support,
or simply attempting to assist redocumentation and voluntary return,
suggests that the Home Office is reluctant to accept that even those
who are credible and whose facts clearly reach the ‘Hale threshold’
cannot go home. Only in a small proportion of cases does the Home
Office provide practical, tailored and effective assistance towards
redocumentation.

Consequently, the backlog of arguably unremovable failed
asylum-seekers, overstayers and foreign criminals facing deportation
will grow.77 Paradoxically, those very migrants whom the govern-
ment most wishes to remove and upon whom the ‘hostile environ-
ment’ bears down heaviest, will be those least able to respond. Those
who are destitute and/or working long hours in an exploitative
situation will neither have money nor time to carry out the
‘reasonable steps’. And for those who have been found not credible,
it is objectively difficult to see what ‘steps’ would be effective, if no
new evidence is available. It is already the case that a significant
proportion of foreign national criminals, whether in prison or in
immigration detention, will not be removable precisely because of
their poor credibility, whether generally in relation to their

77 And so will Home Office desperation to deal with it. See Martin Beckford,
‘“Bounty Hunters” Hired to Track Down Illegal Immigrants’, Telegraph (London,
18 September 2012); Christopher Hope, ‘Home Office’s “Go Home” Immigration
Vans’, Telegraph (London, 31 October 2013).
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immigration history, or in relation to ‘taking reasonable steps’ to
obtain national documents. Two examples: ‘Mustafa’, who ten years
ago claimed to be from country ‘A’, has now given a different
country of origin B. ‘Yassin’ originally stated he was from East
Jerusalem, to which it is effectively impossible for a Palestinian to
return, then after several years stated he was from Gaza, and then
said he was from Lebanon.78 Without evidence, there is no legal or
practical solution, not just for the individual, but for the Home
Office—who cannot approach any foreign embassy for national
documents, nor require an approach to the Red Cross for family
tracing—since a negative answer will just be ascribed to the
applicant’s lack of credibility.

The situation of this type of applicant raises starkly the likely
outcome of the ‘hostile environment’. As described above, failed
asylum-seekers claiming not to be removable may apply for Section 4
support if taking reasonable steps to return home. Those in and out
of jail for petty crimes (as with ‘Mustafa’ and ‘Yassin’ above), and in
fact any irregular migrant on temporary admission, may ‘in truly
exceptional circumstances’ apply for accommodation and support
under Section 4(1) IAA 1999.79 However, neither of these categories
of support is intended to last, and they require the repeated taking of
‘reasonable steps’ along with repeated applications and appeals.
Currently this, a life on Section 4 support, will be both the worst and
best that can happen for someone whose claim not to be removable
can never meet the ‘Hale threshold’.

78 These changed stories, for both of these clients and many others, arguably arose
from their own desperation at not obtaining leave to remain, and they and many
such clients now have mental health problems and are unable to cope with life on
s4 support.

79 Asylum Support Appeals Project Factsheet 16: Section 4(1)(a) & (b), ‘Support for
People on Temporary Admission <http://www.asaproject.org/wp-
content/uploads/2013/03/Factsheet-17-Section-41a-41b-April-2014.pdf> accessed 7
December 2015. See also UK Visas and Immigration, Asylum Support, Section 4
Policy and Process
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/438
472/asylum_support_section_4_policy_and_process_public_v5.pdf> accessed 7
December 2015.
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How Immigration Detention and
Procedural Shortcomings Undermine
Children’s Right to Seek Asylum

MICHAEL GARCIA BOCHENEK*

This paper examines the reasons why unaccompanied and
separated children—those who travel without caregivers—
may choose not to apply for asylum or may abandon appli-
cations even when they have strong claims. It suggests that
four related factors help explain such outcomes. First,
children’s asylum claims are not always well-understood by
adjudicators. Second, unaccompanied and separated children
are generally expected to prepare and present their claims
without the assistance of a lawyer or guardian. Third, dom-
estic legal frameworks do not always reflect the international
standard that the return of children to their home countries
should only be carried out if it is in the best interests of the
child. Finally, detention is a tremendous deterrent to children
who might otherwise seek asylum. This paper draws largely
on research into the treatment of Central American children
in Mexico and the United States. Other researchers and
advocates have reached similar conclusions in other countries,
suggesting that these conclusions may be more generally
applicable to child asylum seekers elsewhere in the world—
although some of these issues, particularly compliance with
the best interests principle and the impact of detention, do
not appear to have been examined in depth. Affording child-
ren effective access to asylum requires states to recognise the
ways that children may be subjected to persecution and to
afford them the information and assistance they need to
make claims. States should also ensure that children and
their families are not detained solely as a means of immigrat-
ion control, and should establish and make effective use of
alternatives to detention.

* Senior counsel on children’s rights, Human Rights Watch. JD, 1995, Columbia
University. The views expressed in this paper are the author’s own and do not
necessarily represent the views of Human Rights Watch.
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Introduction

‘I left Honduras because of problems with the gang’, seventeen-year-
old Edgar V told me in June 2015 when we spoke in San Pedro Sula,
Honduras, the day he arrived from Mexico. ‘They wanted me to join
them, and I didn’t want to, so I had to flee.’1 Despite this fact, and
even though he explained that he feared for his life and safety if he
were to return to Honduras, he accepted ‘voluntary return’ to his
home country after less than a week in immigration detention.

I have heard accounts like this over and over again while
interviewing Central American children who left their homes to seek
safety in Mexico or the United States.2 We know that children have
been leaving El Salvador, Guatemala, and Honduras, on their own
and with family members, for years. Gang violence has plagued these
three countries for more than a decade.3 The murder rates in El
Salvador and Guatemala are in the range of 40 per 100,000, making
them the fourth and fifth most violent countries in the world in 2012.
Honduras, with a rate of 90 per 100,000, has been the world’s most
violent country for several years running.4

Children are particularly targeted by gangs in these three
countries. In Honduras, for example, over four hundred youths
under eighteen were killed in the first half of 2014, most of whom
were thought to be the victims of gang violence.5 It is not uncommon
to hear reports of thirteen-year-olds, or even younger children, being

1 Interview with Edgar V, San Pedro Sula, Honduras, 8 January 2015. The names of
all children have been replaced with pseudonyms.

2 In line with international standards, this paper uses the terms ‘child’ and ‘children’
to refer to a person or persons under the age of eighteen. See Convention on the
Rights of the Child (adopted 20 November 1989, entered into force 2 September
1990) 1577 UNTS 3 (CRC) art 1.

3 Ana Arana, ‘How the Street Gangs Took Central America’ (2005) May/June
Foreign Affairs.

4 United Nations Office on Drugs and Crime (UNODC), Global Study on Homicide
2013: Trends, Context, Data (UNODC 2014) 24, 46, 150.

5 Frances Robles, ‘Fleeing Gangs, Children Head to US Border’ (The New York
Times , 9 July 2015) <http://www.nytimes.com/2014/07/10/world/americas/fleeing-
gangs-children-head-to-us-border.html?_r=1> accessed 15 September 2015.
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shot in the head, having their throats slit, or being tortured and left
to die.6

It comes as no surprise, then, that a recent study by the UN
High Commissioner for Refugees (UNHCR) of children in transit
through Mexico found that some 48 per cent had plausible claims to
international protection—not meaning that all were necessarily refu-
gees, but rather that their cases would warrant in-depth review.7

Another UNHCR study—of children who had reached the United
States from El Salvador, Guatemala, Honduras, and Mexico—conc-
luded that nearly 60 per cent had suffered or faced the risk of harms
that indicated an actual or potential need for international pro-
tection.8

Instead, the surprising thing about Edgar’s account is that he
abandoned his asylum claim so quickly once he arrived in Mexico. I
suggest that his decision is not unusual for children in his position
and is the consequence of several factors in combination. First, chil-
dren’s asylum claims—both the child-specific forms such claims may
take as well as the fact that children may have independent bases for
claiming asylum—are not always well-understood by immigration
officials. Second, unaccompanied and separated children, 9 who
travel without caregivers, are frequently left to fend for themselves in
asylum proceedings: they are generally expected to prepare and

6 Óscar Martínez, ‘Why the Children Fleeing Central America Will Not Stop
Coming’ (The Nation, 30 July 2014) <http://www.thenation.com/article/why-
children-fleeing-central-america-will-not-stop-coming> accessed 16 September
2015.

7 Oficina del Alto Comisionado de las Naciones Unidas para los Refugiados
(ACNUR), Arrancados de raíz (Oficina del ACNUR en México 2014).

8 United Nations High Commissioner for Refugees Regional Office for the United
States and the Caribbean, Children on the Run: Unaccompanied Children Leaving
Central America and Mexico and the Need for International Protection (UNHCR
2014).

9 Unaccompanied children are children ‘who have been separated from both parents
and other relatives and are not being cared for by an adult who, by law or custom,
is responsible for doing so.’ Separated children are those who are ‘separated from
both parents, or from their previous legal or customary primary care-giver, but not
necessarily from other relatives.’ UN Committee on the Rights of the Child
(UNCRC), ‘General Comment No. 6: Treatment of Unaccompanied and Separated
Children Outside Their Country of Origin’ (2005) UN Doc CRC/GC/2005/6 [7]-
[8]. See also UNHCR, Inter-Agency Guiding Principles on Unaccompanied and
Separated Children (ICRC 2004) 13.
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present their claims without the assistance of a lawyer or guardian.
Third, domestic legal frameworks do not always reflect the inter-
national standard that the return of children to their home countries
should only be carried out if it is in the best interest of the child.
Finally, detention is a tremendous deterrent to children who might
otherwise seek and pursue asylum claims.

This paper draws largely on research I have undertaken this
year into the treatment of Central American children in Mexico and
the United States. As noted in the text, however, researchers and
advocates have reached similar conclusions in other countries, sug-
gesting that much of what I conclude may be more generally
applicable to child asylum seekers elsewhere in the world—although
some of these issues, particularly compliance with the best interests
principle and the impact of detention, do not appear to have been
examined in depth.

Child-Specific Asylum Claims

As the UNHCR notes, children may have claims for asylum that are
based on ‘child-specific forms and manifestations of persecution.’10

As one example, recruitment by gangs, an activity that amounts to
hazardous labour,11 as well as other gang-related violence, may be a
basis for recognition as a refugee. The UNHCR observes that ‘Young
people, in particular, who live in communities with a pervasive and

10 UNHCR, ‘Guidelines on International Protection No. 8: Child Asylum Claims
under Articles 1(A)2 and 1(F) of the 1951 Convention and/or 1967 Protocol
relating to the Status of Refugees’ (2009) UN Doc HCR/GIP/09/08 [3]. See also
UNCRC, ‘General Comment No. 6’ (n 9) [74] (which notes several other child-
specific forms and manifestations of persecution such as persecution of family
members, underage recruitment into military service, trafficking of children for
sexual exploitation, other forms of sexual exploitation, and subjection to female
genital mutilation).

11 See, for example, International Labour Organization, ‘The Worst Forms of Child
Labour’ <http://www.ilo.org/ipec/Campaignandadvocacy/Youthinaction/C182-
Youth-orientated/worstforms/lang--en/index.htm> accessed 30 September 2015.
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powerful gang presence but who seek to resist gangs may constitute
a particular social group for the purposes of the 1951 Convention.’12

Edgar had already stopped attending school well before he left
Honduras because he felt threatened by the gang that controlled his
neighbourhood. On one occasion when he was still going to school,
a classmate was killed for wearing a shirt of a colour associated with
a rival gang. ‘There were always problems from the gang. It was
dangerous’, he told me.

Even though he tried not to attract attention to himself, the
gang pressured him to join their ranks. One day, he said, ‘They came
to my house and told me, “Join the gang”. They hit me. They hit me
and I fell to the ground. From then on, they didn’t hit me again, but
they threatened my mother. They said they would kill me and my
mother.’

His mother took him to the police station to make a complaint,
and he took refuge for a time in a shelter run by missionaries. ‘I
spent two months and twenty-one days there’, Edgar said. ‘I needed
to be there for my protection, because they [the gang] were hunting
for me. But I would have been there my entire life. I would lose the
rest of my adolescence. I wouldn’t be able to study. I would become
an adult and wouldn’t know anything. I told myself, “I can’t do this.
I have to leave.”‘13

Those who resist, or are seen to resist gangs include not just
those who refuse recruitment but also people who refuse sexual
demands by gang members; business owners and other individuals
who are unable or unwilling to meet extortion or other demands for
money or services; witnesses to crimes committed by gangs; former
and current gang members, ethnic minorities, lesbian, gay, bisexual,
and transgender persons, and others who are seen as not conforming
to gangs’ practices; and the family members of anybody falling into
one of these categories.14

12 UNHCR, ‘Guidance Note on Refugee Claims relating to Victims of Organized
Gangs’ (March 2010) [65] <http://www.refworld.org/docid/4bb21fa02.html>
accessed 7 September 2015.

13 Interview, San Pedro Sula, Honduras, 8 June 2015.
14 UNHCR, ‘Guidance Note’ (n 12) [12]-[17].
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The UNHCR also notes that ‘people fleeing gang-related
violence may have a well-founded fear of persecution on account of
their political opinion, especially where criminal and political ac-
tivities overlap.’15

Intra-family violence is another example of child-specific abuse
that may give rise to a claim for recognition as a refugee. Children
have the right to protection from all forms of physical or mental vi-
olence, abuse, neglect, and exploitation.16 In some cases, as UNHCR
observes, ‘Domestic violence may also come within the scope of
torture and other cruel, inhuman or degrading treatment or punish-
ment.’17 A state’s failure to afford protection from parental abuse
may give rise to an asylum claim.18

Furthermore, deprivation of the right to education19 or other
economic, social, and cultural rights may also give rise to an asylum
claim from children. As the UNHCR has noted, ‘Children’s socio-
economic needs are often more compelling than those of adults,
particularly due to their dependency on adults and unique develop-
mental needs. Deprivation of economic, social and cultural rights,
thus, may be as relevant to the assessment of a child’s claim as that
of civil and political rights.’20

Nevertheless, researchers have found that child-specific asylum
claims are too often given short shrift, not only in Mexico, but also
in Australia, Canada, the United States, the United Kingdom, and
elsewhere in Europe: adjudicators and other authorities may not

15 ibid [65].
16 Convention on the Rights of the Child (n 2) art 19.
17 UNHCR, ‘Guidelines on International Protection’ (n 10) [33].
18 ibid [18], [32]-[33].
19 Convention on the Rights of the Child (n 2) arts 28, 29; International Covenant
on Economic, Social and Cultural Rights (adopted 19 December 1966, entered into
force 3 January 1970) 993 UNTS 3, art 13.

20 UNHCR, ‘Guidelines on International Protection’ (n 10) [14]. See also Committee
on Economic, Social and Cultural Rights, ‘General Comment No. 11: Plans of
Action for Primary Education’ (1999) UN Doc E/1992/23 [4]: ‘The lack of
educational opportunities for children often reinforces their subjection to various
other human rights violations.’
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understand such potential claims well enough to identify them, and
they may not apply the correct standards in evaluating such claims.21

Children’s Right to a Fair Process in the Determination of
Asylum Claims

Children have the right to have access to asylum procedures regard-
less of their age and regardless of whether they are unaccompanied
or with other family members.22 Realisation of this right requires
that children be referred to asylum procedures when facts become
known that establish an objective basis for concluding that a child is
in need of international protection, even if the child is unable to
explicitly articulate a concrete fear.23

In particular, unaccompanied and separated children should
have guardians appointed ‘as expeditiously as possible’, a step the
Committee on the Rights of the Child regards as ‘a key procedural

21 See, for example, Richard Warren and Sheona York, How Children Become
‘Failed Asylum-Seekers’: Research Report on the Experiences of Young
Unaccompanied Asylum-Seekers in Kent from 2006 to 2013, and How ‘Corrective
Remedies’ Have Failed Them (Kent Law Clinic, University of Kent 2014) 18-19
<https://www.kent.ac.uk/law/clinic/how_children_become_failed_asylum-
seekers.pdf> accessed 30 September 2015; Jo Wilding and Marie-Bénédicte
Dembour, ‘Whose Best Interests? Exploring Unaccompanied Minors’ Rights
Through the Lens of Migration and Asylum Processes (MinAs)’ UK National
Report—Executive Summary (24 September 2015)
<https://www.brighton.ac.uk/_pdf/research/crome/minas-exec-summary.pdf>
accessed 30 September 2015; Amanda Levinson, ‘Unaccompanied Migrant
Children: A Growing Phenomenon with Few Easy Solutions’ Migration Policy
Institute (24 January 2011)
<http://www.migrationpolicy.org/article/unaccompanied-immigrant-children-
growing-phenomenon-few-easy-solutions> accessed 30 September 2015; Jacqueline
Bhabha, ‘Seeking Asylum Alone: Treatment of Separated and Trafficked Children
in Need of Refugee Protection’ (2004) 42(1) International Migration 141. See also
Independent Chief Inspector of Borders and Immigration, ‘An Inspection into the
Handling of Asylum Applications Made by Unaccompanied Children, February-
June 2013’ (October 2013) <http://icinspector.independent.gov.uk/wp-
content/uploads/2013/10/An-Inspection-into-the-Handling-of-Asylum-
Applications-Made-by-Unaccompanied-Children-FINAL.pdf> accessed 30
September 2015.

22 UNCRC, ‘General Comment No. 6’ (n 9) [66], [64].
23 ibid [66].
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safeguard to ensure respect for the best interests of an unaccom-
panied or separated child.’24 When a separated or unaccompanied
child is placed in asylum proceedings or any other administrative or
judicial proceedings, or whenever a child is the principal applicant in
an asylum procedure, the child should also have a legal represent-
ative appointed.25 The guardian should be ‘an adult who is familiar
with the child’s background and who is competent and able to repre-
sent his or her best interests.’26 In cases where a legal representative
is also required, the legal representative should be provided free of
charge.27 Too often, however, when children are able to apply for
asylum, they must complete applications and go through the process
without any legal or other assistance. As an example, another child I
spoke with recently, fifteen-year-old Daniel L, told me that he
travelled from El Salvador to Mexico with the aid of a smuggler.
‘The man who brought me left me when we crossed the border’, he
told me. ‘I went to the authorities for help, to the municipal police
station.’ On his own, without the assistance of anybody other than
the government representative who interviewed him, he applied for
recognition as a refugee and was awaiting a decision on his claim
when I interviewed him in Chiapas, Mexico, in May 2015.28

Without legal assistance, children face formidable difficulties
in navigating complicated procedures. They are unlikely to know
what kind of information is relevant to their claim and may not be
able to present it in a manner that is easy to follow. Research in
countries such as Australia, Canada, the United Kingdom and the
United States shows that represented children are far more likely to
be granted asylum than those who do not have representation.29

24 ibid [21].
25 ibid [21], [33]-[34], [36]; UNHCR, Guidelines on the Applicable Criteria and
Standards Relating to the Detention of Asylum-Seekers and Alternatives to
Detention (2012), [56]; UNHCR, ‘Guidelines on International Protection’ (n 10)
[69]. Similarly, the Inter-Agency Guiding Principles on Unaccompanied and
Separated Children call for ‘the appointment of a legal representative as well as a
guardian to promote a decision that will be in the child’s best interests.’ UNHCR,
Inter-Agency Guiding Principles (n 9) 61.

26 UNCRC, ‘General Comment No. 6’ (n 9) 69.
27 ibid.
28 Interview with Daniel L, Tapachula, Chiapas, Mexico, 8 May 2015.
29 See, for example, Jacqueline Bhabha and Mary Crock, Seeking Asylum Alone:
Unaccompanied and Separated Children and Refugee Protection: A Comparative
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From the perspective of child protection, the reluctance to
provide children with legal representation is remarkable. As the legal
scholar Jacqueline Bhabha has observed, ‘No other group of children
with comparable needs, except perhaps convicted juvenile offenders,
is expected to fend for themselves in the face of such overwhelming
legal and personal complexities.’30

Ensuring that children have meaningful access to asylum
procedures requires more than legal representation, although even
that step would be an enormous advance. States should also take
steps to address other aspects of their asylum procedures.

In both Mexico and the United States, I have heard frequent
complaints from children and their pro bono representatives that
asylum procedures can be confusing and are often not suited to chil-
dren. For instance, children going through refugee recognition pro-
ceedings in Mexico have told me that they were profoundly unsettled
by the length of the process and the lack of information they were
given about it. ‘They should give more explanation’, seventeen-year-
old Johanna H, from Guatemala, commented to me. ‘Not knowing
what would happen made me so anxious I thought of killing
myself.’31

The procedures used should allow children to participate
meaningfully. As the Separated Children in Europe Programme notes,
‘Separated children must not be fitted into procedures designed for
adults and decision making bodies should design procedures that are
appropriate to the needs of children and their levels of under-
standing.’32 In particular, adjudicators must take into account and
compensate for the fact that children may not be able to express fear

Study of Laws, Policy and Practice in Australia, the United Kingdom and the
United States of America (Themis Press 2007); Andrew I Schoenholtz and Jonathan
Jacobs, ‘The State of Asylum Representation: Ideas for Change’ (2002) 16
Georgetown Immigration Law Journal 739.

30 Jacqueline Bhabha, Child Migration and Human Rights in a Global Age
(Princeton University Press 2014) 250.

31 Interview with Johanna H, Mexico City, 30 April 2015.
32 Separated Children in Europe Programme, Statement of Good Practice (4th edn,
SCEP 2009) pt C1.3.
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and other elements of their claim with the precision that might be
expected of an adult.33

The Separated Children in Europe Programme, a network of
non-governmental organisations from 27 European countries which
has developed policy guidance on addressing the needs of unaccomp-
anied and separated children, makes the following additional recom-
mendations for adapting proceedings to the age, maturity, and
specific circumstances of each child:

 ‘Where interviews are required they must be carried out
in a child-friendly manner with breaks and in a non-
threatening atmosphere, by officers trained in interview-
ing children.’34

 ‘Separated children should be able to provide testimony
through a number of different means. These include oral
testimony, drawings and writings, audio and video re-
corded interviews with independent experts, and testi-
mony via video-link.’35

 ‘It is desirable, particularly with younger children, chil-
dren with a disability or those suffering from psycho-
logical trauma, that an independent expert carries out an
assessment of the child’s ability to articulate their need
for protection or a well-founded fear of persecution and
also to identify any difficulties a child may have in
recounting painful incidents or disclosing sensitive in-
formation.’36

Finally, children should be informed of decisions in person, in the
presence of their guardian or representative, in a language and
manner they understand, and in a supportive and non-threatening
environment.37

33 UNHCR, ‘Guidelines on International Protection’ (n 10) [11].
34 Separated Children in Europe Programme (n 32) pt D11.2.
35 ibid pt D11.2.
36 ibid pt D11.3.
37 UNHCR, ‘Guidelines on International Protection’ (n 10) [77].
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The Best Interests Principle as a Constraint on the Return
of Children

The principle of non-refoulement prohibits states from transferring
anyone, directly or indirectly, to a place where she or he would have
a well-founded fear of persecution or would face a risk of torture or
other cruel, inhuman or degrading treatment or punishment. The
prohibition on refoulement is set forth in the Refugee Convention,
the Convention against Torture, the International Covenant on Civil
and Political Rights, the Convention on the Rights of the Child, and
the American Convention,38 among other treaties, and is widely re-
garded as a norm of customary international law.39

The Committee on the Rights of the Child has determined that
the non-refoulement obligation under the Convention on the Rights
of the Child is a broad one:

States shall not return a child to a country where there are
substantial grounds for believing that there is a real risk of
irreparable harm to the child, such as, but by no means
limited to, those contemplated under articles 6 and 37 of

38 Convention relating to the Status of Refugees (adopted 28 July 1954, entered into
force 22 April 1954) 189 UNTS 150 art 33; Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 December
1984, entered into force 26 June 1987) 1465 UNTS 85 art 3; International
Covenant on Civil and Political Rights (ICCPR) (adopted 19 December 1966,
entered into force 23 March 1976) 999 UNTS 171 art 7; Convention on the Rights
of the Child (n 2) arts 3(1) (best interests of the child), 6 (right to life and survival)
and 37 (rights to liberty and freedom from torture); American Convention on
Human Rights (adopted 22 November 1969, entered into force 18 July 1978)
OASTS No 36, 1144 UNTS 123 art 22(8). See also Human Rights Committee,
General Comment No 20: Article 7 (Prohibition of torture, or other cruel,
inhuman or degrading treatment or punishment) UN Doc HRI/GEN/1/Rev.7
(1992) [9]; UNCRC, ‘General Comment No. 6’ (n 9) [27].

39 Rights and Guarantees of Children in the Context of Migration and/or in need of
International Protection, Advisory Opinion OC-21/14, Inter-American Court of
Human Rights Series A No 21 (19 August 2014) [211] (concluding that the
principle of non-refoulement constitutes a norm of customary international law);
UNHCR, ‘Advisory Opinion on the Extraterritorial Application of Non-
Refoulement Obligations under the 1951 Convention relating to the Status of
Refugees and its 1967 Protocol’ (26 January 2007) [15]. See also UNHCR,
‘Conclusion No. 6 (XXVIII): Non-Refoulement’, ExCom 28th Session (1977) para
(a).
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the Convention, either in the country to which removal is
to be effected or in any country to which the child may
subsequently be removed.40

This means that ‘Return to the country of origin is not an option if it
would lead to a “reasonable risk” that such return would result in
the violation of fundamental human rights of the child’, the commit-
tee explains.41 The obligation to refrain from refoulement includes
situations where the risk of harm ‘originate[s] from non-State
actors.’42

Read together with the best interests principle and other
children’s rights protections, the principle of non-refoulement re-
quires, in the words of the Inter-American Court of Human Rights,
that ‘any decision about [children]’s return to their country of origin
or to a safe third country may only be based on their best interests,
bearing in mind that the risk of their rights being violated may be
manifested in specific and particular ways given their age.’43

In similar terms, the Committee on the Rights of the Child has
stated, ‘Return to the country of origin shall in principle only be
arranged if such return is in the best interests of the child.’44 The
committee further observes, ‘Family reunification in the country of
origin is not in the best interests of the child and should therefore
not be pursued where there is a “reasonable risk” that such a return
would lead to the violation of fundamental human rights of the
child.’45

Applying this principle in practice requires states to look
beyond the rigid constraints of their immigration laws. As the
UNHCR observes, ‘Overall an ethic of care—and not enforcement—

40 UNCRC, ‘General Comment No. 6’ (n 9) [27]. See generally Alice Farmer, ‘A
Commentary on the Committee of the Rights of the Child’s Definition of Non-
Refoulement for Children: Broad Protection for Fundamental Rights’ (2011) 80
Fordham Law Review 39.

41 UNCRC, ‘General Comment No. 6’ (n 9) [84].
42 ibid [27].
43 Rights and Guarantees of Children in the Context of Migration and/or in need of
International Protection (n 39) [242].

44 UNCRC, ‘General Comment No. 6’ (n 9) [84].
45 ibid [82].
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needs to govern interactions with asylum-seeking children.’46 More
specifically, the Committee on the Rights of the Child explains:

A separated child must never be returned or resettled simp-
ly because they do not have a legal right to remain in the
host country or because they fit into an administrative
return, transfer, re-entry or resettlement procedure. In any
event a separated child should only return to their country
of origin, or be transferred to, or resettled in a third count-
ry when that is considered to be in their best interests.47

The committee offers the following guidance for when return to the
country of origin may be appropriate:

Return to the country of origin should be considered when
family reunification can be arranged; or when, having
consulted the responsible authorities in the country of ori-
gin, an adult care-giver, or an appropriate governmental
or non-governmental organization has agreed and is able
to provide immediate protection and care upon arrival.48

Local integration is ‘the primary option if return to the country
of origin is impossible on either legal or factual grounds.’49 Reset-
tlement to a third country should also be considered in such cases.50

Finally, the committee cautions that ‘Non-rights-based arguments
such as those relating to general migration control, cannot override
best interests considerations.’51 These standards require states to take
particular care when reaching determinations about whether to
return unaccompanied and separated children to their countries of
origin.

Return should never be an option when the child has been
granted asylum, where the child’s life or freedom would be threat-
ened on account of race, religion, nationality, membership in a
particular social group, or political opinion, or where there are
substantial grounds to believe the child would be in danger of being

46 UNHCR, Guidelines (n 25) Guideline 9.2 [52].
47 Separated Children in Europe Programme (n 32) pt D15.
48 UNHCR, Inter-Agency Guiding Principles (n 9) 61.
49 UNCRC, ‘General Comment No. 6’ (n 9) [89].
50 ibid [92].
51 ibid [86].
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subjected to torture. In addition to these familiar bases for protection,
states should also consider whether a child’s return would expose
him or her to other human rights violations, including those that are
consequences of generalised violence. Finally, whenever return is not
in a child’s best interests, whether because it carries the risk of hum-
an rights violations or because there is no suitable caregiver in the
country of origin, states should afford children protection, including
care and accommodation. States may also consider whether
resettlement in a third country is suitable, for example when a parent
or relative in a third country is able and willing to care for the child.

The Impact of Detention

Edgar, the seventeen-year-old Honduran whose story this paper
opens with, had the opportunity to apply for asylum when he was
apprehended in Oaxaca. ‘I told the immigration official that I
couldn’t return here’, Edgar said. He showed the official a copy of
the complaint he and his mother had filed in an effort to seek pro-
tection from the gang that controlled his neighbourhood. ‘Then [the
immigration official] said, “You know, you can ask for asylum.” I
said yes. But I was locked up, and they said it would be a long time
before I heard. I couldn’t handle that. At least two months, up to six
months, just for the response. When they told me it would be six
months before I heard back, I said no, I don’t want that.’ Instead, he
accepted return to Honduras.52

His story is by no means unique. As another example,
Carolina Q, aged fourteen, fled Honduras with her family after they
started receiving threats from gang members. When I spoke to her,
she told me that her family explained what had happened to them
when they were apprehended by Mexican immigration officials.
‘They asked a lot of questions—where were we from, where were we
going—a lot of questions. Why we left our country’, she said. ‘We
presented our papers, and we spent the whole night answering
questions. Then we had to decide if we wanted to remain in Mexico,
but they told us we would have to wait two months for an answer

52 Interview with Edgar V, San Pedro Sula, Honduras, 8 June 2015.
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on our application. My aunt was pregnant, so we decided no. …
Two months locked up, we couldn’t do that.’53

And in a similar account, seventeen-year-old Enrique J report-
ed that he left Honduras in early 2015 after he and other members of
his family were repeatedly attacked by gang members. ‘I don’t want
to return’, he told me. ‘But because of the time locked up here, I told
myself it’s better to return, to go.’ If he pursued a claim, he explained,
‘I’d have to spend another 90 to 120 days locked up. I don’t want
that.’ He chose to accept deportation even though he did not think
he would be safe in his community. ‘I won’t leave the house unless I
have to. There are criminals on every corner. They walk around
armed as if they were the police appointed by law.’54

These accounts are consistent with the findings of the
UNHCR’s office in Mexico, which concluded that, frequently, ‘chil-
dren and adolescents do not access the asylum system in order to
avoid being detained during proceedings for recognition as a refugee,
instead preferring to be returned to their countries of origin even
when their lives or physical integrity is at risk.’55

It is not remarkable that detention would weigh heavily in
children’s decisions. Detention has adverse effects on mental, and
sometimes physical, health. As research among adult detainees in
Australia, Britain and the United States has found, detained asylum
seekers experience extremely high rates of anxiety, depression, and
symptoms of post-traumatic stress disorder, and prolonged detention
has adverse effects on mental health that persist for an extended
period of time after detention ends.56 Detained children demon-

53 Interview with Carolina Q, San Pedro Sula, Honduras, 10 July 2015.
54 Interview with Enrique J, Reynosa, Tamaulipas, 24 June 2015.
55 ACNUR (n 7) 14.
56 GJ Coffey et al, ‘The Meaning and Mental Health Consequences of Long-Term
Immigration Detention for People Seeking Asylum’ (2010) 70 Social Science and
Medicine 2070; Kat Robjant, Rita Hassan and Cornelius Katona, ‘Mental Health
Implications of Detaining Asylum Seekers: Systematic Review’ (2009) 194 British
Journal of Psychiatry 306; M Ichikawa et al, ‘Effect of Post-Migration Detention
on Mental Health among Afghan Asylum Seekers in Japan’ (2006) 40 Australian
and New Zealand Journal of Psychiatry 341; Zachary Steel et al, ‘Impact of
Immigration Detention and Temporary Protection on the Mental Health of
Refugees’ (2005) 188 British Journal of Psychiatry 58. See also Zachary Steel and
Derrick M Silove, ‘The Mental Health Implications of Detaining Asylum Seeker’
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strated developmental and behavioural problems as well as mental
health difficulties that included major depression, suicide ideation,
and incidents of self-harm as well as sleep difficulties, anxiety re-
garding delays in educational progress, and a sense of shame.57

Moreover, studies of adolescent decision-making show that
under stress or in other circumstances of heightened emotion, teen-
agers are likely to focus on short-term gains, with a limited ap-
preciation of longer-term consequences.58 Children who lack the
guidance of parents or other caregivers and who are not provided
with a guardian or legal representation are even more likely to take
decisions that may, with hindsight and the benefit of adult experi-
ence, seem rash and imprudent. The nature of adolescence explains
why unrepresented and unsupported teenagers might withdraw
potentially meritorious asylum claims, choosing to return to risky
situations in order to avoid further detention.

Under international standards, the detention of any asylum
seeker, whether a child or an adult, should normally be avoided and
should only be a measure of last resort.59 Mandatory or indefinite
detention of children violates the principle that the detention of
children should be used only as a matter of last resort and for the
shortest appropriate period of time.60

The UN General Assembly has called on states not to detain
migrant children solely because they or their parents have breached

(2001) 175 Medical Journal of Australia 596; AS Keller et al, ‘Mental Health of
Detained Asylum Seekers’ (2003) 362 The Lancet 1721.

57 Ann Lorek et al, ‘The Mental and Physical Health Difficulties of Children Held
within a British Immigration Detention Center: A Pilot Study’ (2009) 33 Child
Abuse and Neglect 573; LK Newman and Z Steel, ‘The Child Asylum Seeker:
Psychological and Developmental Impact of Immigration Detention’ (2007) 17
Child and Adolescent Psychiatric Clinics of North America 665; S Mares and J
Jureidini, ‘Psychiatric Assessment of Children and Families in Immigration
Detention—Clinical, Administrative and Ethical Issues’ (2004) 28 Australia and
New Zealand Journal of Public Health 520; Aamer Sultan and Kevin O’Sullivan,
‘Psychological Disturbances in Asylum Seekers Held in Long Term Detention: A
Participant-Observer Account’ (2001) 175 Medical Journal of Australia 593.

58 See, for example, Laurence Steinberg et al, ‘Age Differences in Future Orientation
and Delay Discounting’ (2009) 80 Child Development 28.

59 UNHCR, Guidelines on the Applicable Criteria (n 25) [2].
60 Convention on the Rights of the Child (n 2) art 37(c).
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immigration laws.61 The UN Committee on the Rights of the Child,
which oversees states’ compliance with the Convention on the Rights
of the Child, has concluded that ‘Detention cannot be justified solely
on the basis of the child being unaccompanied or separated, or on
their migratory or residence status, or lack thereof’,62 and it urges
states to ‘expeditiously and completely cease the detention of child-
ren on the basis of their immigration status.’63 The Working Group
on Arbitrary Detention has observed, ‘Given the availability of alter-
natives to detention, it is difficult to conceive of a situation in which
the detention of unaccompanied minors would comply with the
requirements of article 37(b), clause 2, of the Convention on the
Rights of the Child, according to which detention can only be used
as a last resort.’64 The UNHCR notes that children ‘should in
principle not be detained at all.’65 And, as the UN Secretary-General
confirmed in 2013, ‘Detention of migrant children constitutes a
violation of child rights.’66 The detention of children solely because
of their own or their parents’ immigration status amounts to
arbitrary detention, prohibited under international law.67

In the Americas, the Inter-American Court of Human Rights
has found that the detention of children solely on the basis of their
migration status exceeds the requirement of necessity, is contrary to
children’s best interests, and is therefore incompatible with regional

61 UN General Assembly, ‘Third Committee, Migrant Children and Adolescents’ UN
Doc A/C.3/69/L.52/Rev.1 (19 November 2014) [3].

62 UNCRC, ‘General Comment No. 6’ (n 9) [61].
63 UN Committee on the Rights of the Child, Report of the 2012 Day of General
Discussion: The Rights of All Children in the Context of International Migration
(2012) [78]. The Committee’s General Comment on the Treatment of
Unaccompanied and Separated Children Outside their Country of Origin also
notes: ‘Detention cannot be justified solely on the basis of the child being
unaccompanied or separated, or on their migratory or residence status, or lack
thereof.’ UNCRC, ‘General Comment No. 6’ (n 9) [61]. Similarly, the Inter-Agency
Guiding Principles on Unaccompanied and Separated Children observe, ‘Refugee or
asylum-seeking children should not be detained.’ UNHCR, Inter-Agency Guiding
Principles (n 9) 60.

64 Human Rights Council, Report of the Working Group on Arbitrary Detention,
UN Doc A/HRC/13/30 (18 January 2010).

65 UNHCR, Guidelines on the Applicable Criteria (n 25) [51].
66 UN General Assembly, International Migration and Development: Report of the
Secretary General, UN Doc A/68/190 (25 July 2014) [75].

67 ICCPR (n 38) art 9(1); Convention on the Rights of the Child (n 2) art 37(c).
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human rights treaties.68 Similarly, within Europe, the Council of
Europe’s Parliamentary Assembly concluded in 2011 that ‘no de-
tention of unaccompanied children on migration grounds should be
allowed.’69

Where detention is used, ‘All efforts, including prioritisation of
asylum processing, should be made to allow for the immediate
release of children from detention and their placement in other forms
of appropriate accommodation.’ 70 Concerns about abduction by
traffickers or smugglers are not enough to warrant detention. As the
Separated Children in Europe Programme notes:

Separated trafficked children must not be held in detention
facilities in order to protect them from those who have
trafficked or who wish to exploit them. Alternative secure
measures such as safe houses should be developed in con-
junction with child welfare authorities. In order to estab-
lish safeguards, care workers in reception centres and resi-
dential homes need to be made aware of the problem of
trafficking of children for the purposes of sexual or other
forms of exploitation.71

68 Rights and Guarantees of Children in the Context of Migration and/or in need of
International Protection (n 39) [154]-[60].

69 Parliamentary Assembly Council of Europe, ‘Unaccompanied Children in Europe:
Issues of Arrival, Stay and Return’ Resolution 1810 (2011) [5.9]. In addition, the
Separated Children in Europe Programme’s Statement of Good Practice states that
separated children ‘must never be detained for reasons of immigration policy and
practice.’ Separated Children in Europe Programme (n 32) pt D1. See also ibid pt
D6.1 (‘Separated children must never be detained for reasons related to their
immigration status or illegal entry. This includes, whether temporary or otherwise,
detention at the border or in international zones, in detention centres, in police
cells, in prisons or in any other special detention centres for young people. Judicial
oversight must be exercised where it is deemed in a child’s best interests to be
placed in a closed centre’).

70 UNHCR, Guidelines on the Applicable Criteria (n 25) [57]. See also UNCRC,
‘General Comment No. 6’ (n 9) [61]: ‘all efforts, including acceleration of relevant
processes, should be made to allow for the immediate release of unaccompanied or
separated children from detention and their placement in other forms of
appropriate accommodation.’

71 Separated Children in Europe Programme (n 32) pt D8.1.3.
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The Need for Alternatives to Detention

‘[M]ost countries do not rely primarily on detention to manage asy-
lum seekers, refugees and irregular migrants while resolving a mig-
ration matter’, a review of migration policies and practices by the
International Detention Coalition has found.72 Instead, the experi-
ence of many countries is that community-based alternatives—hous-
ing in settings that allow asylum seekers, refugees, and other mig-
rants to attend regular schools, work in the community, and other-
wise interact regularly with others—are preferable in virtually every
respect to immigration detention. Community-based alternatives do
not have the adverse health consequences of detention. They may be
more cost-effective. And even in transit countries, individuals who
are housed in community-based settings have a high rate of appear-
ance at asylum or immigration hearings.73

For children who are separated from caregivers, community-
based alternatives must offer adequate supervision and other ap-
propriate care and protection. Such concerns may lead states to rely
on detention instead of developing acceptable alternatives. As the
International Detention Coalition observes, ‘Sufficient protection
must be available to children who are released from or who avoid
detention. Practically, sufficient guardianship and reception resour-
ces must be accessible to children to ensure that detention does not
represent the better of a bad set of options’.74

But many states have well-developed systems for providing
protection and support to their own children who cannot live with
their families, offering, for example, foster care or placement in small
group homes for children who have been abused or neglected. Such

72 International Detention Coalition, There Are Alternatives: A Handbook for
Preventing Unnecessary Immigration Detention (International Detention Coalition
2011) 13.

73 Alice Edwards, Back to Basics: The Right to Liberty and Security of Person and
‘Alternatives to Detention’ of Refugees, Asylum-Seekers, Stateless Persons, and
Other Migrants, Legal and Protection Policy Research Series, PPLA/2011/01.Rev.1
(UNHCR Division of International Protection 2011); Ophelia Field with Alice
Edwards, Alternatives to Detention of Asylum Seekers and Refugees, Legal and
Protection Policy Research Series, POLAS/2006/03 (UNHCR Division of
International Protection 2006).

74 International Detention Coalition, Captured Childhood (International Detention
Coalition 2012) 35.
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programmes could potentially also accommodate unaccompanied
and separated children who are seeking asylum. As noted above,
states can also do more to facilitate the placement of children with
relatives in the destination country or in third countries.

Conclusion

Effective protection for child asylum-seekers requires that states
recognise and adequately consider child-specific bases for asylum.
States should ensure that unaccompanied and separated children
have the benefit of legal representation, without which they cannot
effectively enjoy their right to seek asylum and their right to be heard.
States should also ensure that returns are in children’s best interests;
where they are not—for example, where return would expose a child
to human rights violations or where the child has no appropriate
caregiver in the home country—states should offer children protec-
tion, care, and the opportunity for local integration. Finally, states
should not detain children solely on the basis of their migration
status.
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Mapping the Construction of
EU Borderspaces as Necropolitical
Zones of Exception

KIRSTINE NORDENTOFT MOSE
AND VERA WRIEDT*

This paper maps the politico-legal construction of EU bor-
derspaces as necropolitical zones of exception, foregrounding
the systematic aspects underlying the constant control and
violence in EU borderspaces, which risk being obscured in
current discourses of ‘crisis’ and corresponding policy re-
sponses. The first part of the paper conceptualises the mili-
tarised borderspace emerging under contemporary control
techniques; mapping what we refer to as the horizontal ex-
tension of border control through agreements with countries
of origin and transit, and the vertical extension of surveil-
lance through drones or unmanned aerial vehicles (UAVs).
The second part analyses how these control techniques con-
struct bio- and necropolitical borderspaces as fluctuating
zones of exception horizontally and vertically extended be-
yond the territorial border, moving with the body of people
in a migrant or refugee position who are constantly exposed
to the racialised threat of violence and death. The proposed
concept of borderspaces complements Balibar's critical bor-
der topography with Eyal Weizman's politics of verticality,
and nuances Giorgio Agamben's conceptualisation of the
state of exception drawing on Achille Mbembe’s and Alexan-
der Weheliye’s critical readings of necropolitical techniques
and racialising assemblages.

* Both authors obtained LLM Human Rights from Birkbeck, University of London
in 2015. Kirstine holds BA Law from the University of Copenhagen, BA Film and
Media studies, and is currently finishing her postgraduate law degree (cand.jur) at
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Introduction

The year 2015 has developed into what many refer to as a ‘refugee
crisis’,1 during which people in a refugee or migrant position are
repeatedly contained, controlled, and exposed to violence and death
at the multiple internal and external borderspaces of the European
Union.2 Describing the situation as a ‘crisis’ risks obscuring the sys-
tematic aspects underlying the construction of borderspaces as zones
of exception. Whereas the situation at the EU border has intensified
during the summer and autumn of 2015, the forms of extreme
violence constantly occurring at the borders of the European Union
are not new. This paper interrogates these forms of extreme violence.

The first part of the paper maps the militarised borderspace
emerging under contemporary control techniques; specifically, what
we refer to as the horizontal extension of border control through
agreements with countries of origin and transit, and the vertical
intensification of surveillance through drones or unmanned aerial
vehicles (UAVs). The second part analyses how these techniques con-
struct biopolitical borderspaces as zones of exception horizontally
and vertically extended beyond the territorial border. In this pers-
pective, the borderspace manifests beyond, at, and within the ter-
ritorial borders of the EU, as a fluctuating zone of exception moving
with the body of people in a migrant or refugee position who are
constantly exposed to the threat of violence and death. Here, the
paper combines Giorgio Agamben’s conceptualisation of the state of
exception with Achille Mbembe’s and Alexander Weheliye’s critical
readings of the ways in which necropolitical techniques and racial-

1 For a critical engagement with the ‘crisis’ discourse, see Paolo Novak and others,
‘Is There a Refugee Crisis in Europe? A Roundtable Discussion’ (Centre for
Migration and Diaspora Studies, School of Oriental and African Studies, University
of London, October 2015)
<https://www.soas.ac.uk/migrationdiaspora/seminarsevents/15oct2015-is-there-a-
refugee-crisis-in-europe-a-roundtable-discussion-with-soas-academics-and-
studen.html> accessed 7 November 2015.

2 A number of initiatives seeking to counteract border violence and to support cross-
border movement provide regular updates on the rapidly changing situation in
different borderspaces: <http://alarmphone.org/da>, <http://live.w2eu.info>,
<http://moving-europe.org>, <https://beatingborders.wordpress.com>.
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ising assemblages confront structurally differentiated bodies with
different levels of violence.

We use the term ‘person in a refugee or migrant position’ in
order to foreground how contemporary control techniques categorise
persons on the move and construct positions of vulnerability. The
expression aims to make visible the situation of restricted cross-
border movement and vulnerability to selective migration control
without simplifying the complexity of reasons to move and without
condoning the racialised hierarchical ranking of distinct mobilities.

As two young white authors with European citizenship we are
not directly targeted by the oppressive mechanisms of the EU border
regime, and have the privilege to choose whether or not to engage in
the struggle against it. While we are not writing from a structurally
vulnerable position, we still find it important to intervene and contri-
bute to the deconstruction of the structures underlying the EU border
regime.3 While staying critical, we have not felt the violence of the
border regime on our own bodies. When we pass a border, it is with
a passport and without fear of being detained, rejected or expelled
due to lack of citizenship. Keeping this in mind implies a critical
approach to our own position as authors. We do not seek to speak
on behalf of anyone nor pretend to know the actual experience of
these violent practices at the borders of Europe.

1. Mapping the Borderspace

In recent decades, many governments have (re)focused their attention
and resources on questions of national security and border control.4

Central to this project has been the increasing militarisation and
securitisation of border policing. This section interrogates the spec-
ific surveillance and policy techniques underlying the militarised bor-

3 Gayatri Spivak, ‘Can the Subaltern Speak?’ in Cary Nelson and Lawrence
Grossberg (eds), Marxism and the Interpretation of Culture (University of Illinois
Press 1988).

4 Nicholas De Genova and Nathalie Peutz, ‘Introduction’ in Nicholas De Genova
and Nathalie Peutz (eds), The Deportation Regime: Sovereignty, Space, and the
Freedom of Movement (Duke University Press 2010) 4.
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der circumscribing the EU’s so-called ‘area of justice, freedom and
security’.5 They imply not only the physical fortification of territorial
borders, but also the horizontal and vertical extension of the border-
space.

Firstly, the borders are ceasing to be stable territorial demarc-
ations. They are being displaced and multiplied, which implies new
logics of control and mobility.6 The deterritorialisation of migration
control is achieved through policy instruments such as the European
Neighbourhood Policy (ENP), consisting mainly of bilateral policy
agreements between the EU and respective partner countries. These
agreements trade political and economic concessions against the
intensification of border control, frequently including the deploy-
ment of military or quasi-military resources. Secondly, the multitude
of technological applications available for ‘smart border control’
include a wide range of what would usually be regarded as military
equipment.7 Drones or unmanned aerial vehicles (UAVs) are becom-
ing a crucial technological element in this regime of border control.8

These contemporary policies and technologies mark the intens-
ification of bordering practices, as surveillance is multiplied along

5 Eur-lex, ‘The Gradual Establishment of an Area of Freedom, Security and Justice’
(EUR-lex summaries of EU legislation) <http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=URISERV:a11000> accessed 4 August 2015. For further
discussion, see: Anneliese Baldaccini, Elspeth Guild and Helen Toner, Whose
Freedom, Security and Justice? EU Immigration and Asylum Law and Policy
(Bloomsbury Publishing 2007).

6 Rutvica Andrijasevic, ‘From Exception to Excess’ in De Genova and Peutz (eds) (n
4) 153.

7 Luisa Marin, ‘Is Europe Turning into a “Technological Fortress”? Innovation and
Technology for the Management of EU’s External Borders: Reflections on Frontex
and EUROSUR’ in Michiel Heldeweg and Evisa Kica (eds), Regulating
Technological Innovation (Palgrave Macmillan 2011) 132-134, 138 and 143.

8 Drone surveillance was introduced at the US-Mexican border in 2006 and today
drones patrol more than half of the border, with the long-term goal of 24/7 UAV
operations. Associated Press, ‘Half of US-Mexico Border Now Patrolled Only by
Drone’ (The Guardian, 13 November 2014)
<http://www.theguardian.com/world/2014/nov/13/half-us-mexico-border-patrolled-
drone> accessed 11 September 2015; Homeland Security Office of Inspector
General, ‘US Customs and Border Protection’s Unmanned Aircraft System Program
Does Not Achieve Intended Results or Recognize All Costs of Operations, OIG-15-
17’ (2014) 5 <http://www.oig.dhs.gov/assets/Mgmt/2015/OIG_15-17_Dec14.pdf>
accessed 11 September 2015.
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horizontal and vertical lines. Horizontality and verticality are tech-
niques of mapping what we call ‘the borderspace’. Political agree-
ments with countries of origin and transit extend the borderspace
horizontally, while the introduction of airspace surveillance extends
the space of border control vertically.

The first part of this section builds on concepts in critical
border studies to scrutinise the complex bordering processes under-
lying the horizontal multiplication of border control. Borders are
complex and contradictory political phenomena, not merely black
lines on maps. As crucially highlighted by the French philosopher
Étienne Balibar, ‘borders are no longer the shores of the political,
but have indeed become ... things within the space of the political
itself’.9 An important aspect of the complex conceptualisation of
borders proposed by Balibar is their heterogeneity and ubiquity,
emphasising that borders are increasingly reproduced both outside of
and within the territory of sovereign states.10 Thus, Balibar’s multi-
dimensional conceptualisation of borders points towards an under-
standing of borders not merely as lines dividing territory but as
‘borderspaces’ that include the territory around and beyond the
frontier, and which are constantly being negotiated and expanded.
However, Balibar’s lens does not attend to surveillance technologies
that extend the borderspace beyond the horizontal plane into the
airspace above the border. Therefore, the second part of this section
complements Balibar’s conceptualisation: It discusses the vertical
control techniques aimed at mapping and surveying the territory
from above, drawing on Eyal Weizman’s theorisation of verticality.11

Both horizontal and vertical lines of control are part of the archi-
tectural construction of the borderspace.

9 Étienne Balibar, Politics and the Other Scene (Verso 2002) 92 (emphasis in
original).

10 Bridget Anderson, Nandita Sharma and Cynthia Wright, ‘Editorial: Why No
Borders?’ (2009) 26 Refuge 6.

11 Eyal Weizman, ‘The Politics of Verticality: The West Bank as an Architectural
Construction’ in Anselm Franke and Walter Konig (eds), Territories: Islands,
Camps and other States of Utopia (Institute for Contemporary Art 2003).
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1.1 The Horizontal Extension of Border Control: Cooperation
with Countries of Origin and Transit

Politico-legal agreements on border control and readmission extend
the border horizontally within and beyond the territorial frontier.
The ENP provides the framework for corresponding agreements: The
ENP is a foreign policy instrument governing various areas of co-
operation between the EU and neighbouring countries, consisting
mainly of bilateral policy agreements with respective partner count-
ries at the EU’s southern and eastern borders.12 The agreements
negotiated under the framework of the ENP intertwine so-called
migration management and securitisation politics. As the EU Home
Affairs department emphasises, ‘if it is to be effective in better
managing migration and mobility and in responding to security chal-
lenges, the EU needs to work with countries outside the EU’.13 For
this purpose, the EU negotiates Action Plans and Mobility Part-
nerships with neighbouring countries. 12 of the 16 neighbouring
countries under the coverage of the ENP have already agreed to
Action Plans outlining specific steps to be taken.14 Alongside ‘eco-
nomic integration’, ‘democracy’ and ‘rule of law’,15 the agreements

12 Anneliese Baldaccini, ‘The External Dimension of the EU’s Asylum and
Immigration Policies: Old Concerns and New Approaches’ in Helen Toner and
Elspeth Guild (eds), Whose Freedom, Security and Justice? EU Immigration and
Asylum Law and Policy (Hart Publishing 2007).

13 ‘DGs - Home Affairs - What We Do - International Affairs’
<http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/international-
affairs/index_en.htm> accessed 14 December 2014.

14 These countries are: Armenia, Azerbaijan, Egypt, Georgia, Israel, Jordan,
Lebanon, Moldova, Morocco, Palestine, Tunisia and Ukraine. Algeria is currently
negotiating ENP agreements. Belarus, Libya and Syria are only marginally covered
by ENP cooperation. European External Action Service, ‘European Neighbourhood
Policy (ENP)’ <http://eeas.europa.eu/enp/about-us/index_en.htm> accessed 17
August 2015. The EU framework is complemented by agreements between specific
EU members and EU neighbour states, such as the readmission agreement between
Spain and Morocco, or the readmission agreement between Italy and Libya. For
further information, see: Acuerdo entre el Reino de España y el Reino de
Marruecos relativo a la circulación de personas, el transito y la readmisión de
extranjeros entrados ilegalmente 1992 (BOE-A-1992-8976); Treaty of Friendship,
Partnership, and Cooperation between the Italian Republic and the Great Socialist
People’s Libyan Arab Jamahiriya 2008.

15 European External Action Service EEAS, ‘European Neighbourhood Policy
(ENP)’ <http://eeas.europa.eu/enp/index_en.htm> accessed 18 December 2015.
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promote violent migration management through increased border
control and readmission conditions.

Balibar’s concepts of heterogeneity and ubiquity help to fur-
ther illuminate the bordering practices underlying the operation of
the ENP. For Balibar, ‘heterogeneity’ refers to the multiplicity of fun-
ctions fulfilled simultaneously by borders, and the trend that the
many different instantiations of these functions no longer tend to
coincide. The result is the ubiquity of borders, namely that ‘some
borders are no longer situated at the borders at all, in the geo-
graphico-politico-administrative sense of the term’.16 The ENP incen-
tivises cooperating countries to reinforce the territorial border, while
also extending border controls beyond the territorial border itself
through the externalisation and internalisation of border control.
The Moroccan-Spanish border complex is a pertinent example for
assessing the logic and consequences of the ENP, given that Morocco
is the only country with purported ‘advanced status’ and the first
country to have signed a Mobility Partnership with the EU in the
Mediterranean. The 2006 EU-Morocco Action Plan, negotiated and
signed as part of the ENP, seeks to ‘prevent and combat illegal
migration to and via Morocco’, ‘improve cooperation with regard to
the readmission of Moroccan nationals, stateless persons and nation-
als of third countries’, and ‘strengthen border management’ through
equipment and support to staff training, increased control and
surveillance of border areas, and reinforced regional cooperation.17

The 2013 Action Plan, which followed Morocco’s acquisition of ad-
vanced status in 2008, congratulates Morocco for the measures

16 Balibar, Politics and the Other Scene (n 9) 84 (emphasis in original). Balibar also
uses the expression ‘vacillation’ to describe the same phenomenon that borders are
no longer coterminous with territorial lines, marking the beginning and end of
sovereign states, to the effect that ‘they are no longer localisable in an unequivocal
fashion’. Étienne Balibar, ‘The Borders of Europe’ in Pheng Cheah and Bruce
Robbins (eds), Cosmopolitics: Thinking and Feeling Beyond the Nation (University
of Minnesota Press 1998) 219.

17 European External Action Service, ‘EU-Morocco ENP Action Plan 2005’ §51
<http://www.enpi-info.eu/library/content/eu-morocco-enp-action-plan> accessed 2
January 2015.
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taken and re-emphasises the continuing cooperation necessary for
effective border control.18

Thus, the Spanish-Moroccan border(s) are produced at the
territorial border itself, but also reproduced beyond and within
sovereign states. Firstly, the ENP reinforces control of the maritime
and terrestrial borders separating Morocco from Spain. The ter-
ritorial border between Spain and Morocco is primarily a maritime
border. Only 14 kilometres separate the two countries at its closest
point.19 The sea separating Morocco and Spain is tightly monitored
by the European border enforcement agency Frontex, the Spanish
Guardia Civil and the Moroccan Royal Marines. The Spanish
enclaves Ceuta and Melilla in Morocco mark the only terrestrial
border between North Africa and Europe. These land borders are
reinforced through several high fences, tightly patrolled on both sides.
Secondly, the ENP marks the externalisation of the territorial border,
effectively turning the EU’s neighbour states into buffer zones
supporting Europe’s quest to deter unwanted migration flows.20

Through cooperation with Moroccan authorities, persons without
documents are not only prevented from crossing the border, but also
barred from approaching the zones close to the territorial frontier.
Moroccan Forces Auxiliaries stop zodiacs at the coast before they
can embark on the journey towards Spain. Self-organised forest
camps close to the border fences of Ceuta and Melilla are regularly
subjected to violent raids and destruction. Persons in a refugee or
migrant position in cities close to the border are taken and
transported to cities further south against their will. Thirdly, borders
are frequently reproduced within European territory. Physical mani-
festations involve detention centres for arriving migrants and refu-

18 European External Action Service, ‘EU-Morocco ENP Action Plan 2013’
<http://eeas.europa.eu/morocco/index_en.htm> accessed 26 June 2015.

19 Hicham Rachidi, ‘Buffer Zones around Morocco: Oujda, the Enclaves of Ceuta
and Melilla, and Western Sahara’ in Olivier Clochard, Emmanuel Blanchard and
Caroline Maillary (eds), Atlas of Migration in Europe (Migreurop, New
Internationalist 2013) 122.

20 Olivier Clochard and others, ‘At the Margins of Europe: The Externalisation of
Migration Controls’ (Migreurop 2011). See also Katya Salmi, ‘Abused and
Expelled: Ill-Treatment of Sub-Saharan African Migrants in Morocco’ (Human
Rights Watch 2014).
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gees, such as the Centros de Internamiento de Extranjeros in Spain.21

Spain also participated in the joint EU operation Mos Maiorum in
2014, a 14-day police operation aimed at the detection, detention
and deportation of illegalised migrants.22 Agreements with countries
of origin and transit, such as the readmission agreement currently
being negotiated between the EU and Morocco,23 make it possible to
deport persons marked as irregular and unwanted. Persons
constructed into a refugee or migrant position therefore encounter
the borderspace again and again.

1.2 The Vertical Extension of Border Control: The Pursuit of
Drone Surveillance

The European Border Agency, Frontex, is currently showing a keen
interest in the high-tech area of unmanned drone surveillance.24 This
interest is manifesting itself in the context of the European Border
Surveillance System (EUROSUR), which came into force in Decem-
ber 2013.25 EUROSUR is an information exchange system for border

21 Carlos Arce and Peio Aierbe, ‘Migrant Holding Centres in Spain: A Story of
Human Rights Abuses’ in Clochard et al (eds) (n 19) 118.

22 ‘EU: “A Huge Number of Migrants”: Over 19,000 People Apprehended during
Joint Police Operation Mos Maiorum’ (Statewatch, 23 January 2015)
<http://statewatch.org/news/2015/jan/mm-final-report.html> accessed 18 December
2015; ‘Final Report: Documenting Racist Controls with Mapping Software’ (Map
Mos Maiorum) <http://map.nadir.org/ushahidi/page/index/7> accessed 18
December 2015.

23 For an article listing 10 reasons why Morocco should reject the proposed
readmission agreement, see Abdelkrim Belguendouz, ‘Maroc-UE: Non à L’accord
de Réadmission!’ [2015] Dounia News
<https://akhbardounia.wordpress.com/2015/06/07/maroc-ue-non-a-laccord-de-
readmission> accessed 22 June 2015.

24 Marin (n 7) 135 and 142.
25 European Commission, ‘EUROSUR Kicks off: New Tools to Save Migrants’ Lives
and Prevent Crime at EU Borders, IP/13/1182’ (29 November 2013)
<http://europa.eu/rapid/press-release_IP-13-1182_en.htm> accessed 11 September
2015; Ben Hayes, Chris Jones and Eric Töpfer, ‘Eurodrones, Inc.’ (Statewatch and
Transnational Institute 2014) 65 <https://www.tni.org/en/eurodrones> accessed 11
September 2015.
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management,26 and is officially presented as an ‘important contri-
bution to saving lives of those who put themselves in danger to reach
Europe’s shores’.27 One of its aims is to provide near real time
information exchange of border-related data.28 With EUROSUR,
new technologies and infrastructure will be developed for border
control.29

The EUROSUR system operates through the establishment of
National Coordination Centres (NCC), which Frontex connects to
the EUROSUR communication network.30 According to the EURO-
SUR regulations, the NCCs should ‘operate twenty-four hours a day
and seven days a week.’31 Frontex also plays an important role in the
analysis of the collected data, making a European situational picture
and an intelligence picture of the external borders. The member
states will divide their external borders into ‘border sections’ and the
area beyond the external border (the so-called ‘pre-frontier area’)
will also be included in the strategic border analysis.32

At the moment UAVs are not part of the EUROSUR frame-
work, as they are currently prohibited in civil airspace, but research
in this area is prioritised.33 The objective of 24/7 real time vertical
surveillance and UAVs represents an enhancement of existing surveil-
lance techniques, such as the use of satellites. It is therefore a quest-
ion of intensification of existing logics.

26 ‘Eurosur’ (Frontex, undated) <http://frontex.europa.eu/intelligence/eurosur>
accessed 27 September 2015.

27 European Commission, ‘EUROSUR Kicks off’ (n 25).
28 European Union, DG Migration and Home Affairs, ‘European Border
Surveillance System (EUROSUR)’ (DG Migration and Home Affairs Facts &
Figures 2013) 2 <http://ec.europa.eu/dgs/home-affairs/e-
library/multimedia/infographics/index_en.htm#080126248ad359ff/c_> accessed 27
September 2015.

29 Regulation (EU) No 1052/2013 of the European Parliament and of the Council of
22 October 2013 establishing the European Border Surveillance System (Eurosur)
2013 (L 295/11) Preamble (1) and (2).

30 European Union, DG Migration and Home Affairs (n 28) 4.
31 Regulation (EU) No 1052/2013 (n 29).
32 European Union, DG Migration and Home Affairs (n 28) 10; Regulation (EU) No
1052/2013 (n 29).

33 European Union, DG Migration and Home Affairs (n 28) 9.
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SUNNY (Smart UNattended airborne sensor Network for
detection of vessels used for cross border crime and irregular entrY),
an EU financed research project, aims to develop software to track
illegal entry at EU borders, using drone technology. The SUNNY
Project is running from 1 January 2014 to 30 June 2017, with an EU
contribution of €9,569,977.68 of a total budget of €14,439,544.88.
It is funded by the framework program FP7 and aims to contribute
to the EUROSUR Project.34 The technology is supposed to ‘patrol
large border areas to detect suspicious targets and provide global
situation awareness.’35 The aim is enhanced technology for unman-
ned air surveillance of the EU’s external borders.36 Due to the pro-
hibition of UAVs in civilian airspace,37 Frontex has reportedly been
interested in hybrid aerial surveillance drones, which can either have
a pilot on board or be operated by remote control.38 Currently there
are proposals to change the legislation and have common rules for
operating drones in Europe.39

34 European Commission, ‘SUNNY, Smart Unmanned Aerial Vehicle Sensor
Network for Detection of Border Crossing and Illegal Entry’ (Community Research
and Development Information Service, Projects and Results) Project reference:
313243, 2014 <http://cordis.europa.eu/project/rcn/111498_en.html> accessed 27
September 2015.

35 ibid.
36 ibid.
37 The legal prohibition constitutes one of the unknown elements in the SUNNY
project. The SUNNY project therefore states that the assessment of the actual
employment of the technological results developed by the FP7 SUNNY project
cannot be made before the project has finished in 2017. See SUNNY Project
website: ‘About SUNNY’ (SUNNY Project)
<http://www.sunnyproject.eu/about.aspx#overview> accessed 27 September 2015.

38 Nikolaj Nielsen, ‘EU Looks to “Hybrid Drones” for Legal Shortcut on Migration’
(EU Observer, 14 October 2013) <https://euobserver.com/priv-
immigration/121735> accessed 27 September 2015; Raluca Csernatoni, ‘Policy
Briefs: “The Game of Drones”—Hybrid Unmanned Vehicles as the Next Step in
EU Defence’ (Isis Europe Blog, 24 June 2014)
<https://isiseurope.wordpress.com/2014/06/25/policy-brief-the-game-of-drones-
hybrid-unmanned-vehicles-as-the-next-step-in-eu-defence> accessed 27 September
2015.

39 EASA European Aviation Safety Agency, ‘Proposal to Create Common Rules for
Operating Drones in Europe’ (2015)
<http://easa.europa.eu/system/files/dfu/205933-01-
EASA_Summary%20of%20the%20ANPA.pdf> accessed 18 December 2015;
Catherine Stupp, ‘Europe’s First Civil Drone Law Gets a Boost in Parliament’
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Taking these recent developments into consideration, the
potential of a ‘24/7 real time’ vertical space of migration control is
opening up. This is not least due to the employment of UAVs at the
Mexican-US border, and the political desire to introduce UAVs at
the external borders of the EU. UAVs constitute an architectural
technology, which is part of the larger architectural and topograph-
ical space of the borders.40 Understanding the borderspace as an
architectural construction relates to the architect and academic Eyal
Weizman’s critical examination of architecture ‘as a conceptual way
of understanding political issues as constructed realities’.41 Vertical
surveillance techniques are aimed at mapping the territory of the
borders, surveying it from above, resembling Weizman’s concept of a
politics of verticality. The politics of verticality refers to a process
that splits one territory into a series of territories by conceiving it
three-dimensionally, as volume, rather than as a two-dimensional
surface area.42

The airspace is not inscribed on traditional maps, where the
horizontal line of the borders between nation-states is prevalent.
Nonetheless, as Weizman shows, the space above the border is a
highly ordered zone, with satellites, airplanes and UAVs dividing and
organising its extension. Thus, while borders might be imagined as a
linear and, to a certain extent, horizontal structure or surface, they
are in fact highly vertical spaces that produce an all-encompassing
overview of the bodies on the ground and the terrain of the border-
space. The borderspace extends beyond the horizontal plane into the
airspace above the border area.

The vertical dimension does not reduce the significance of the
physical border posts and walls in the borderspace. The overall arch-
itecture of the borderspace is a combination of horizontal and
vertical lines of force, of vessels, vehicles, satellites, aircraft and the

(EurActiv | EU News & policy debates, 17 July 2015)
<http://www.euractiv.com/sections/infosociety/europes-first-civil-drone-law-gets-
boost-parliament-316396> accessed 18 December 2015.

40 Étienne Balibar, ‘Outlines of a Topography of Cruelty: Citizenship and Civility in
the Era of Global Violence’ (2001) 8 Constellations 15, 15.

41 Eyal Weizman, Hollow Land: Israel’s Architecture of Occupation (Verso 2012) 6.
42 Weizman, ‘The Politics of Verticality’ (n 11) 65-117.
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planned use of drones, physical fortifications and the various ways
the borderspace is being extended.43 The political agreements with
countries of origin and transit, and the plan of introducing 24/7 real
time vertical surveillance, can be seen as respectively constituting
horizontal and vertical lines in a constellation of the borderspace—a
space for control and regulation of bodies. Imagining the border-
space as a constellation of horizontal and vertical lines or perspec-
tives allows us to comprehend the particularity of different temporal-
spatial configurations of power structures. It opens a space for
nuancing the highly mobile borderspace.

2. The Borderspace as a Zone of Exception

This section analyses the implications of the space of migration con-
trol mapped in the previous section, focusing on the construction of
zones of exception and violence. The intensifying horizontal and
vertical surveillance of borders constitute biopolitical mechanisms in
the architecture of the borderspace, producing the border as a con-
stant ‘zone of exception’ in which violence is targeted at certain
bodies in a migrant or refugee position and exceptional measures be-
come part of the politico-legal order.44 The constantly mobile and
mobilisable borderspace creates what Nicholas De Genova and
Nathalie Peutz call ‘spaces of deportability’.45 The borderspace is
multiplied horizontally and vertically, but although borderspaces are
increasingly mobilised away from the territorial border itself, the
border is not everywhere for everyone. Zones of exception are insta-
ntiated along cross-cutting racialised, gendered, and sexualised hier-
archies. The current use of exceptional and emergency measures at
the external and internal borders of Europe, in response to the ‘refu-
gee crisis’, is squarely located in the proposed notion of the border-
space as a fluctuating state of exception.

43 For a discussion of maps and the governing of territories, see ibid, and Regulation
(EU) No 1052/2013 (n 29).

44 Drawing on Giorgio Agamben, State of Exception (Kevin Attell tr, University of
Chicago Press 2005).

45 De Genova and Peutz (n 4) 12.
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2.1 Biopolitical Targeting in the Fluctuating Borderspace

Biopolitics denominates the relation between life and politics and
operates through a multiplicity of regulative techniques in the every-
day lives of people. As conceptualised by Michel Foucault, biopol-
itics designates ‘the entry of phenomena peculiar to the life of the
human species into the order of knowledge and power, into the
sphere of political techniques’.46 The birth of biopolitics is intimately
linked with the constitution of capitalist society, and entails a new
kind of power with a variety of techniques that are life-admin-
istrating and differ from the old sovereign right to kill.47 Borders are
a core biopolitical institution. In their function of segmentation and
segregation, they instantiate what Balibar termed the ‘polysemic
character’ of borders, designating the phenomenon that ‘borders
never exist in the same way for individuals belonging to different
social groups’.48 What on a map appears to be the same border has
very different material and symbolic meanings for different people.
Polysemy is not an arbitrary process. On the contrary, borders are
designed to actively ‘differentiate between individuals in terms of
social class’.49 Balibar’s emphasis of differentiation along the lines of
social class is significant, disrupting the conceptualisation of borders
as separating the world into neat nation-state boxes, instead em-
phasising how national separation interacts with international class
differentiation. Biopolitical border techniques attempt to shape and
construct socio-politically differentiated categories of people, closely
interrelated but not coterminous with national dividing lines. Balibar
supplements his theoretical account with an unusually detailed phen-
omenological description of the polysemic character of borders: the
passport of a ‘rich person from a rich country … increasingly sig-
nifies not just mere national belonging, protection and a right of
citizenship, but a surplus of rights—in particular, a world right to

46 Michel Foucault, ‘Right of Death and Power over Life’ in The History of
Sexuality, Vol. 1: An Introduction (Robert Hurley tr, Vintage 1990) 141-2.

47 Thomas Lemke ‘“A Zone of Indistinction”—A Critique of Giorgio Agamben’s
Concept of Biopolitics’ (2005) 3(1) Outlines: Critical Practice Studies 7. Also
Foucault, The History of Sexuality, Vol 1 (n 46) 136.

48 Balibar, Politics and the Other Scene (n 9) 79.
49 ibid 82 (emphasis in original).
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circulate unhindered’.50 In contrast, ‘for a poor person from a poor
country … the border … is a place he runs up against repeatedly,
[becoming] a place where he resides’.51 Persons constructed into a
refugee or migrant position reside at the border in the sense of living
close to the territorial border waiting for an attempt to cross, but
also in the sense that the border moves with migrant bodies before
and after the territorial border has been overcome, when they are
repeatedly controlled, detained and deported.

The differential treatment of different forms of cross-border
movement through racialised forms of socio-economic categorisation
permeates agreements between the EU and its neighbours, making
them a pertinent example of the polysemic nature of borders. The
ENP embodies a biopolitical instrument focussed on political, eco-
nomic, cultural and other forms of demarcation. The EU/Morocco
Action Plan seeks to examine ‘the possibilities for relaxing the
formalities for certain jointly agreed categories of persons’52 such as
students and business professionals on the one hand, and ‘practical
support for activities to prevent illegal migration’53 on the other.
Moreover, the Mobility Partnership signed between the EU and
Morocco in 2013 foresees negotiations between the EU and Moroc-
co regarding the readmission of third-country nationals.54 While cer-
tain categories of persons can cross the polysemic territorial border

50 ibid 83 (emphasis in original).
51 ibid (emphasis in original).
52 European External Action Service (n 18) 4.
53 ibid 21.
54 The Council of the European Union, ‘Joint Declaration Establishing a Mobility
Partnership between the Kingdom of Morocco and the European Union and Its
Member States’ (3 June 2013) 6139/13 ADD 1 REV 3, 3-8
<http://ec.europa.eu/dgs/home-affairs/what-is-
new/news/news/2013/docs/20130607_declaration_conjointe-
maroc_eu_version_3_6_13_en.pdf> accessed 16 December 2015. A readmission
agreement between the EU and Morocco would complement the already existing
readmission agreement between Morocco and Spain. Article 1 of the Spanish-
Moroccan readmission agreement requires Morocco to ‘readmit in its territory the
third-country nationals who have illegally entered the territory of the requesting
State [Spain]’. Agreement between the Kingdom of Spain and the Kingdom of
Morocco on the Movement of People, the Transit and the Readmission of
Foreigners who have Entered Illegally (1992) art 1. For the original Spanish
version, see Acuerdo… (n 14).
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unhindered, those persons who are defined as undesirable have no
choice but to use irregular and illegalised migration routes. Decon-
structing the operation of border biopolitics demonstrates how the
politico-legal regulation of EU borders produces the migrant subject
it then purports to fight.

Technological innovation and the concurrent intensification of
vertical surveillance provide the tools to quickly detect illegalised
migrant bodies. These vertical surveillance techniques could provide
specific 24/7 information and contribute to a constantly updated and
‘ready to act upon’ mapping of the borderspace, thus reinforcing the
knowledge, control and governance of the territory of the EU. This is
particularly apparent in the EUROSUR Project’s division of the
borders and pre-frontiers in sections and impact levels.55 The dev-
elopment obeys a logic of precision and knowledge of the kind seen
in Israel’s colonial occupation of Palestine, as described by Weizman.
In occupied Palestine, Israeli settlements are placed on hilltops to
exercise panoptic control of the surrounding areas.56 With the use of
precise techniques for surveillance and destruction, Israel aims to
have precise knowledge of the occupied terrains and people’s move-
ments in it. These strategies have opened ‘a new kind of warfare, as
“surgical” killings administered from above.’57 With the division of
the territory into different levels of border sections, using multiple
techniques of border reinforcement and control, the EUROSUR
Project is adopting similar methods of dividing and controlling both
ground and airspace. With its emphasis on ‘accurate target recog-
nition’, ‘focused surveillance capability’ and ‘accurate target identif-
ication and event detection’,58 the project seems to be permeated by a
similar logic of precision and knowledge as that seen in Israel’s con-
trol of Palestine. Indeed, precision and knowledge could be under-
stood as the immanent logic of UAV technology, regardless of
whether it is being employed for military, civil, humanitarian, sec-
urity, or control purposes.

55 Regulation (EU) No 1052/2013 (n 29).
56 See Achille Mbembe’s discussion of ‘Vertical Sovereignity’ in ‘Necropolitics’
(2003) 15(1) Public Culture 11, 28.

57 Weizman, ‘The Politics of Verticality’ (n 11) 116.
58 European Commission, ‘SUNNY’ (n 34)
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Aerial drone images of illegalised bordercrossers construct a
biopolitical body-target constellation resembling a computer game,
where arrows pointing at the bodies are the only missing feature.
The bodies on the image look like blobs from a distance, an abstract
version of bodies moving in the landscape. Watched from above, the
blob-bodies are virtually in the borderspace, in a zone of indistinc-
tion. Operating from the sky, UAVs function as ‘eyes’ everywhere
and are in an ongoing relationship with the blob-bodies captured in
the image.59 The ‘eyes’ can be imagined as micro-representatives of
the sovereign power, attempting to capture a precise overview of
movement in and beyond the territory. In this perspective, the
precision of the vertical gaze becomes essential in the targeting and
construction of states of exception. It is precisely the ‘eyes’ or the
camera technology of the UAVs that the SUNNY Project also aims
to refine, so that the UAVs can ‘generate both RGB image, Near
Infrared (NIR) image, and hyperspectral image, and use radar infor-
mation to detect, discriminate, and track objects of interest inside
complex environments, over land and sea.’60 The aim is to enhance
the target recognition and the possibility of threat evaluation.61 The
SUNNY Project is, in this sense, aimed at improving the vertical per-
spective, as a disembodied technical gaze controlled from a dis-
tance.62

Within this biopolitical context, the borderspace is constructed
as a complex interweaving of surveillance techniques and massive
physical fences. Both of these strategies are part of the administra-
tion of bodies crossing the border. These bodies are rapidly becom-
ing ‘targets’, and information becomes essential for deciding upon
the necessary intervention.63 It becomes possible to follow certain
bodies, collect information and act upon it at a later stage, thus
reinforcing persons in a migrant or refugee position as constantly

60 European Commission, ‘SUNNY’ (n 34). RGB is a colour model, standing for
red, green and blue.

61 ibid.
62 Hito Steyerl, ‘In Free Fall: A Thought Experiment on Vertical Perspective’ (E-flux,
2009) <http://www.e-flux.com/journal/in-free-fall-a-thought-experiment-on-
vertical-perspective> accessed 1 December 2015.

63 European Commission, ‘SUNNY’ (n 34).
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deportable and constituting the border as immanent in their bodies.
In this context, as bodies pass through the borderspace, the border-
space itself becomes extended. This reinforces or adds another layer
of precision to the spaces of deportability, making removal a possi-
bility or risk everywhere. The spaces of deportability emerge in the
spheres of everyday life: when the police stop bikes, to check
whether the light regulations are followed and at the same time
inspects people’s identification; or when train personnel and G4S
guards check everyone’s tickets, but only some people’s identification,
on the short train journey between Copenhagen and Malmö. With a
total aerial and sophisticated overview of bodies, a targeted border-
space can emerge wherever illegalised bodies are found—and, with it,
a space of deportability. In this perspective, spaces of deportability
become both constantly mobile and a permanent condition. Persons
in a migrant or refugee position never actually cross the border,
never leave the borderspace, and live in a continuing relationship
with a ‘vertical deportation sovereignty’.64 The borderspace is mobile,
it fluctuates, and it can be instantiated anywhere, and at anytime,
where persons in a refugee or migrant position are subjected to
surveillance and control.

2.2 The Borderspace as a Necropolitical Zone of Exception

The fluctuating borderspace can be seen as a continuously construc-
ted state of exception, where the targeted migrant body is always
potentially subjected to exceptional measures and exposed to the
constant threat of violence and death. Departing from Schmitt’s defi-
nition of the sovereign as the one who decides on the exception,65 the
Italian philosopher Giorgio Agamben defines the modern state of
exception as ‘an attempt to include the exception itself within the
juridical order by creating a zone of indistinction in which fact and
law coincide.’ 66 In this state of exception, law is tied to life,

64 The proposed notion of a ‘vertical deportation sovereignty’ combines the concept
of ‘spaces of deportability’ and the concept of ‘vertical sovereignty’. For the former,
see De Genova and Peutz (eds) (n 4). For the latter, see Mbembe (n 56).

65 Carl Schmitt, Political Theology (George Schwab tr, MIT Press 1985) 5.
66 Agamben, State of Exception (n 44) 26 (emphasis in original).
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constituting the state of exception as a biopolitical mechanism.67

Thus, it is a fluctuating, relational biopolitical mechanism, where
law is suspended and the norm becomes indistinguishable from the
exception. The application of the law is suspended in zones of ex-
ception, but the law remains in force. Therefore, it is not a space
without or outside of the law, but in a constant relation with law. In
Agamben’s understanding, our current state of exception is an empty
space, situated at the centre of power. In this empty space ‘a human
action with no relation to law stands before a norm with no relation
to life.’68 It is an effective biopolitical machinery, operating with
worldwide violence, where permanent states of exceptions are creat-
ed internally and international law is ignored externally. Nonetheless,
the illusion that the law is applied is maintained.69 This points to-
wards the continuous manifestation of zones of intense violence,
where the force of law is still operating.

It is in this state of exception, between outside and inside, that
‘bare life’, or the homo sacer, is produced. Bare life is what remains
when human life is reduced to nothing but life. For Agamben,
biopolitics is about the inclusion of bare life in the political realm,
and forms the foundation of the juridico-institutional fortification of
sovereign power. Agamben argues that ‘the inclusion of bare life in
the political realm constitutes the original—if concealed—nucleus of
sovereign power. It can even be said that the production of a
biopolitical body is the original activity of sovereign power’.70 The
exclusion of bare life from political life is not merely an exclusion,
but a continuous relationship with the sovereign power,71 not comp-
letely outside its realm but also not protected within the politico-
legal system. Through the state of exception, bare life is both ex-
cluded from and captured within the political order.72

67 ibid 3 and 88.
68 ibid 86.
69 ibid 87.
70 Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life (Daniel Heller-
Roazen tr, Stanford University Press 1998) 6 (emphasis in original).

71 De Genova and Peutz (n 4) 37.
72 Agamben, Homo Sacer (n 70) 6-9.
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The overlapping horizontal and vertical techniques of EU
border control are biopolitical mechanisms constructing zones of ex-
ception and conditions of bare life in the borderspace:73 exclusion
from political community, the constant possibility of suspending the
law, the permanent threat of violence and death.74 Firstly, many
persons in a migrant or refugee position are not admitted into the
political communities they are trying to join. Exclusion from the
political community makes undesired subjects unable to claim what
Hannah Arendt called the ‘right to have rights’.75 Secondly, and in
addition, they become the exception to the law in two ways: mig-
rants and asylum-seekers are defined out of the coverage of allegedly
universal legal protections,76 while states simultaneously act with
impunity when it comes to breaches of the few laws purporting to
protect their rights. One of many examples are the widely docu-
mented ‘push-backs’ at the Spanish-Moroccan border,77 in violation

73 The aim here is not an undifferentiated depiction of persons in a migrant or
refugee position as ‘homo sacer’, but to emphasise how the mechanisms of border
control are biopolitical, because they attempt to construct these conditions. There
is a crucial difference between the EU constructing and reinforcing biopolitical
techniques of control, hence the constant possible production of zones of exception
with the possibility of creating ‘bare life’, and designating migrant subjects as ‘bare
life’, which obfuscates the many ways resistance takes place.

74 Thanos Zartaloudis, Giorgio Agamben: Power, Law and the Uses of Criticism
(Routledge 2011) 146.

75 The Arendtian ‘right to have rights’ exposes the circularity of rights and
membership. According to Arendt, rights depend on membership in political
communities. However, at the same time, it is precisely the lack of membership that
constitutes rightlessness, making subjects deprived of rights unable to claim them.
See Hannah Arendt, The Origins of Totalitarianism (New edn, Harcourt Brace
Jovanovich 1973) 296-297.

76 The Universal Declaration of Human Rights (UDHR) was negotiated and adopted
in 1948, when almost half the world was under colonial subjugation and
consequently did not form part of the United Nations General Assembly. States and
subjects under colonial rule did not participate in the negotiations, nor were they
considered to fall under the allegedly universal scope of human rights. Today, the
UDHR grounds a universal right to emigration in art 13, stipulating that ‘Everyone
has the right to leave any country, including his own, and return to his country’,
and anchors everyone’s right ‘to seek and enjoy in other countries asylum from
persecution’ in art 14. However, there is no provision for a right to entry. Seyla
Benhabib, Another Cosmopolitanism (Oxford University Press 2008) 30.

77 ‘Spain Illegally Pushing Back Migrants to Morocco’ (European Council on
Refugees and Exiles, 22 November 2013)
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of the principle of non-refoulement stipulated in art 33 of the 1951
Refugee Convention, 78 and the prohibition of collective returns
under art 4 of Protocol 4 to the European Convention on Human
Rights. Currently, several central European countries are reintroduc-
ing border controls at internal EU borders, suspending the Schengen
agreement on free movement, using the exceptional measures
available under the Code in order to respond to the ‘serious threat to
the internal security and public policy caused by the extraordinary
influx of persons seeking international protection’.79 Here too, the
law is suspended temporarily but remains in force. Thirdly, due to
their exclusion from protection and political community, persons in
a migrant or refugee position are constantly exposed to violence and
death at the territorial border itself, as well as within and beyond
borders. In 2014 more than 3,000 migrants died in the Mediterran-
ean,80 and by November 2015 more than 3,328 persons who were
denied access to safe legal routes died attempting to cross the mari-
time border, making it the deadliest year so far.81 In the last 22 years,
at least 22,394 persons in a migrant or refugee position have died
attempting to overcome the borders enforced against them.82 As

<http://www.ecre.org/component/content/article/70-weekly-bulletin-articles/500-
spain-illegally-pushing-back-migrants-to-morocco.html> accessed 7 January 2015.

78 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered
into force 22 April 1954) 189 UNTS 137 (Refugee Convention).

79 European Commission, ‘Commission Issues Opinion on Temporary
Reintroduction of Controls at Internal Borders: Germany and Austria Acting in
Compliance with Schengen Borders Code’ (EC Press Release, 23 October 2015)
<http://europa.eu/rapid/press-release_IP-15-5900_en.htm> accessed 8 November
2015.

80 ‘As 2014 Ends, More Migrants Overcome the Obstacles to Arrive in Europe’
(Beating Borders, 31 December 2014)
<https://beatingborders.wordpress.com/2014/12/31/as-2014-ends-more-migrants-
overcome-the-obstacles-to-arrive-in-europe> accessed 18 March 2015.

81 International Organisation for Migration, ‘Missing Migrants Project:
Mediterranean’ (2015) <http://missingmigrants.iom.int/en/mediterranean> accessed
1 December 2015.

82 UNITED for Intercultural Action, ‘List of 22,394 Documented Deaths of Asylum
Seekers, Refugees and Migrants due to the Restrictive Policies of Fortress Europe’
(European Network against Nationalism, Racism, Fascism and in Support of
Migrants and Refugees 2015)
<http://www.unitedagainstracism.org/campaigns/refugee-campaign/working-with-
the-list-of-deaths> accessed 25 August 2015; Thomas Spijkerboer, ‘The Human
Costs of Border Control’ (2007) 9 European Journal of Migration and Law 127.



Kirstine Nordentoft Mose and Vera Wriedt

299

Balibar notes, the border works ‘as an institutional distribution of
survival and death: it becomes a cornerstone of institutional vio-
lence’.83 Agamben similarly diagnoses the decision over life and
death as a modality of sovereign power.84

In distinction to Balibar, Agamben not only seeks to diagnose
the modalities and manifestations of bare life, but also asserts the
role of bare life in the production of sovereignty. Balibar describes
the population of death zones as ‘garbage humans’, who are ‘always
already superfluous’ and ‘not likely to be productively used or exp-
loited’.85 In contrast, Agamben does not posit bare life as superfluous,
instead seeking to uncover its ‘essential function in modern pol-
itics’.86 Accordingly, Agamben emphasises that ‘we must ask why
Western politics first constitutes itself through an exclusion (which is
simultaneously an inclusion) of bare life’.87 His answer is that the
inclusive exclusion of bare life is the hidden foundation of Western
sovereignty: ‘bare life has the peculiar privilege of being that whose
exclusion founds the city of men’.88 The politics around bare life in
the death zone are an inclusive exclusion—precisely because bare life
is not relegated to redundancy, but remains intimately connected to
the production and reproduction of sovereign states, turning the
zone of bare life into the ever-politicisable territory of sovereignty.89

When migration management becomes a tool in geopolitical man-
oeuvring, or when war rhetoric portrays vulnerable persons in a
migrant or refugee position as a security danger and thereby justifies
strict control measures, bare life is politicised in the sense that the
construction of external threats produces inner coherence, sustaining
the sovereign edifice.

83 Balibar, ‘Outlines of a Topography of Cruelty’ (n 40) 16.
84 Thomas Lemke, Monica J Casper and Lisa Jean Moore, Biopolitics: An Advanced
Introduction (NYU Press 2011) 55.

85 Balibar, ‘Outlines of a Topography of Cruelty’ (n 40) 25 (emphasis in original).
86 Agamben, Homo Sacer (n 70) 9.
87 ibid 7.
88 ibid. This crucial political connection between bare life and sovereignty is
emphasised by many of Agamben’s critics. Lemke portrays the exclusion of
allegedly apolitical bare life as constitutive of sovereignty. Zartaloudis similarly
describes the exclusion of bare life as the nutrient of every sovereign power. Lemke,
Casper and Moore (n 84) 64; Zartaloudis (n 74).

89 Zartaloudis (n 74) 145.
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Here Achille Mbembe’s concept of necropolitics, denominating
‘contemporary forms of subjugation of life to the power of death’,90

enables a more nuanced understanding of the borderspace and the
techniques rendering certain racialised bodies as threats unworthy of
protection. The concept of necropower is not a completely new
structure of power, but an extension, or rather intensification, of
biopower, emphasising the racialised constitution of lives left to
die.91 Mbembe points to the occupation of Palestine as a masterly
example of necropower.92 If we begin to see politics, including
migration control, as a form of war, operating through techniques of
death, it is not a question of dehumanisation of the bodies in the
borderspace, but a continuing production and reinforcement of con-
ditions of bare life.93 The blobs in the landscape of the borderspace,
seen from the vertical technologies of migration control, become ab-
stract elements, dehumanised figures in the landscape. Through the
perspective of the technology they are aesthetically being portrayed
as bare life. Although this is not something particular to real time
vertical surveillance, what is significant is the continuing attempt to
produce conditions of bare life, through the reinforcement of zones
of exception and spaces of deportability, intertwining a temporal and
vertical perspective.

In moments of excess, such as situations of bordercrossers
aboard boats in the Mediterranean or when new detention zones and
fences are being erected and defended, zones of intense violence are
being constituted in the exceptions of the borderspace. In these zones
of intense violence the figure of a vertical deportation sovereignty,
acting on real time information, could play an important role. The
overview that the technology provides to NCCs and Frontex opens
up a range of possibilities and ethical choices; whether to rescue the
vessels in distress, let the persons die, or leave the local coastguard
with a temporary sovereign authority to push refugees back into

90 Mbembe (n 56) 40.
91 In Mbembe’s words, ‘power (and not necessarily state power) continuously refers
and appeals to exception, emergency, and a fictionalized notion of the enemy. It
also labors to produce that same exception, emergency, and fictionalized enemy’.
Mbembe (n 56) 16.

92 ibid 27.
93 ibid 12.
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Turkish territory; whether to permit cross-border movement, re-
inforce and reintroduce border controls, or shoot rubber bullets and
teargas at persons trying to cross. The conditions that the vertical
deportation sovereignty creates, and operates under, are similar to
those of late modern occupation, which, according to Mbembe, is a
constant condition of ‘being in pain’.94 In these conditions of excess,
the interweaving of death and freedom becomes significant.95 This
interweaving points to moments where life and death become
indistinguishable, where exclusion and inclusion, exception and rule
become indistinguishable.96

Agamben’s notion of a biopolitical ‘zone of indistinction’ cap-
tures the interweaving of exception and order, but it risks obscuring
the nuances in the strategically targeted application of political
violence to certain bodies.97 As techniques of migration control, the
border control agreements and 24/7 real time vertical surveillance
present an excess or intensification of the borderspace as a state of
exception. In the intersections of horizontal and vertical lines, zones
of exception are constituted. In this context, class, sexual, and racial
hierarchies are important factors in terms of what kind and level of
violence people are confronted with in the borderspace. Alexander
Weheliye’s concept of racialising assemblages helps to nuance the
forms of violence that take place in the borderspace. Building on the
important work of Hortense Spillers and Sylvia Winter in black
feminist studies, Weheliye’s book Habeas Viscus critiques bare life
and biopolitics discourse for failing to comprehend and counteract

94 ibid 38-39.
95 ibid.
96 Agamben, Homo Sacer (n 70) 9.
97 For Agamben, the core characteristic of modern politics is the centrality of homo
sacerisation for the production of sovereign power and the concurrent formation of
a biopolitical zone of indistinction. He posits that ‘the realm of bare life—which is
originally situated at the margins of the political order—gradually begins to
coincide with the political realm, and exclusion and inclusion, outside and
inside, bios and zoe, rights and fact, enter into a zone of irreducible indistinction’
(ibid 9). In this alleged zone of indiscriminate biopolitical subjection, there is no
longer a clear difference between political existence and biopolitical subjugation,
citizens and non-citizens alike can be enmeshed in the biopolitical machine as
homines sacri (ibid 115). For Agamben, this biopolitical ‘zone of indistinction’ is
epitomised in Nazi concentration camps, which he identifies as the ‘nomos’ (ibid
166) and ‘hidden matrix’ (ibid 123) of modern politics.
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the racialised hierarchies sustaining unjust global power structures
and corresponding forms of political violence.98 Habeas Viscus en-
ables a feminist post-colonial critique of Agamben’s conceptualisa-
tion of the notion of a zone of indistinction and bare life. According
to Weheliye, Agamben’s notion of the zone of indistinction obscures
that not everyone is threatened by lethal biopolitics in the same way
and to the same extent.99

To reframe bare life and biopolitics discourse, Weheliye
emphasises racialising assemblages of domination, subjection, and
exploitation on the one hand, and assemblages of freedom struggles,
liberation dreams, and subversive practices on the other; highlighting
both the significance of post-colonial racialising dynamics in the dis-
course and practice of biopolitics, as well as spaces of counter-con-
struction un-subsumed under dominant structures. Instead of erasing
the nuances in the strategically targeted application of political vio-
lence to certain subjects, Weheliye proposes the concept of racialising
assemblages to illuminate and deconstruct the ‘sociopolitical relat-
ions that discipline humanity into full humans, not-quite-humans
and nonhumans’.100 As Weheliye crucially emphasises, ‘certain sub-
jects are structurally more susceptible to personifying [the] actualisa-
tion’ of bare life.101 Rather than eradicating divisions among humans
along the lines of race, nationality, or gender, ‘the politicisation of

98 Alexander G Weheliye, Habeas Viscus: Racializing Assemblages, Biopolitics, and
Black Feminist Theories of the Human (Duke University Press 2014) 1.

99 Moreover, Weheliye critiques Agamben’s conceptualisation of the zone of
indistinction and his corresponding presentation of Nazi concentration camps as
the epitome of bare life and modern sovereignty. According to Weheliye, Agamben
obscures the thick historical relationship between the role of concentration camps
in colonial contexts and their subsequent reconstitution as killing machines in the
Third Reich. Weheliye emphasises that ‘concentration camps shared an intimate
history with different forms of colonialism and genocide before being transformed
into the death camps of Nazi Germany’. Concentration camps were used for the
detainment of Cherokee and Dakota in the United States in the 19th century.
Moreover, at the beginning of the 20th century, Germany detained Herero and
Namaqua in concentration camps in German South West Africa, culminating in the
genocide of over 80% of the Herero and Namaqua population. The Eurocentric
positioning of Nazi concentration camps as a privileged ontological referent
obfuscates this relationality and conceals the violent reverberations of colonial
legacies in contemporary political techniques. See ibid.

100 ibid 3.
101 ibid.
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the biological always already represents a racialising assemblage’.102

Racialised divisions are reinforced, rather than suspended, in the
zone of alleged indistinction.

Extending the post-colonial critiques of Mbembe and Weheliye
to migration politics emphasises facets of the borderspace which
could otherwise be overlooked. The structures we live in might be
the same, but differentially constructed bodies face different kinds of
structural oppression and different levels of violence, entangled with
the material and epistemological reverberations of colonialism.
Zones of exception are being constructed in the borderspace and bio-
political mechanisms are reinforcing this, at the same time that bor-
ders function as moulds and filters, defining insiders and outsiders,
segregating the desired from undesired, as clearly evinced in the ENP
and corresponding surveillance techniques. In the act of moving
through the borderspace, crossing the territory of a nation state or
the EU, persons in a migrant or refugee position are entering into
zones of violence, where the state of exception can be potentially
constructed anywhere, which will be reinforced by vertical real time
tracking techniques. This fluctuating construction of borderspaces as
states of exception leads to moments of intense violence. This notion
of intense violence can be useful in nuancing the emergence of states
of exception and the vulnerability of different bodies.103 While we
might all be living under the same overall structures, different bodies
are exposed to different levels of violence, connected to historical
processes and structural conditions of class, sexuality, gender and
race.

Conclusion

Horizontal and vertical border control techniques constitute comple-
mentary biopolitical mechanisms in the architecture of the border-
space. The overall picture points towards a biopolitical machinery, in
which these discussed biopolitical mechanisms produce and repro-

102 ibid 12.
103 Inspired by Balibar’s notion of ‘life-zones’ and ‘death-zones’, see Balibar,
‘Outlines of a Topography of Cruelty’ (n 40) 24.
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duce the borderspace as a fluctuating space of exception where
persons in a migrant or refugee position are constantly exposed to
the threat of violence and death. These biopolitical mechanisms con-
struct certain bodies as ‘targets’, making borders internal to control-
led bodies, and borders as sites that are always potentially ‘states of
exception’. Taking into account the colonial reverberations of racial-
ised hierarchies in the borderspace implicates a nuanced under-
standing of the different levels of violence within the border space as
a zone of exception. It also implies attending to liberatory practices
disrupting biopolitical subjection, to hopes and dreams and practices
of resistance, as well as to continued life which cannot be subsumed
in the violence of the borderspace. Both the violence of the border-
space and its continuous contestation are expressed in the continu-
ous protests at the multiplied external and internal borderspaces of
the EU.

‘How can a human being be illegal?
It can be legal to put him behind the bars, it can be legal to

steal his freedom after he was venturing for it, to make
him close his eyes in order to liberate his spirit…?

Because whenever he opens them, he feels like a dead in a
grave, his body imprisoned in a narrow, but after he close

his eyes his spirit is free.

Someday all of us we will be free, as the pigeon in the
window sill of the prisoner, who wishes to be a pigeon

that wherever it goes, none of the other pigeons blame it
because it joined them. He wishes that no law can be

inhumane.’104

104 Y, writing from Corinth detention centre in Greece, after the protests and
evictions in Idomeni at the Greek-Macedonian border. NoBorder Serbia, ‘Prison
Post #2 from Brother Y’
<https://noborderserbia.wordpress.com/2015/12/20/prison-post-2-from-brother-y>
accessed 21 December 2015.
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Logics of Citizenship and Violence of
Rights: The Queer Migrant Body and
the Asylum System

MARISKA JUNG*

Border and migration studies document how states produce
migrant subjectivities via bio-political practices, which are
plotted against the figure of the ‘undeserving’ migrant. How-
ever, there is little research on the politics of the recent but
growing tendency in Western states to include the category
of ‘LGBT’ in their asylum policies. Furthermore, there has
been little attention to the role of activists in border regimes.
Hence academia fails to fully grasp the violence of rights-
based migration politics and to understand the dispersed
sexual politics of borders. This article examines the relation-
ship between LGBT emancipation, border enforcement and
migration activism in the United Kingdom. It appears that
asylum policies construct hierarchies of migrants, currently
with the LGBT asylum seeker towards the top of the pecking
order. Activists contest, but simultaneously perform, the
sexual and territorial border. The save-ability of the queer
migrant is constructed at the same time that immigration
violence is conducted, through indefinite detention and the
Detained Fast Track system. Law turns out to be a violent
governmental technology when gender and sexuality rights
are used to further close the border.

* MSc Migration Mobility and Development Studies from SOAS, University of
London. BSc Interdisciplinary Social Sciences and BA Philosophy from the
University of Amsterdam. Mariska is currently working as a consultant and
practitioner in the fields of anti-discrimination and migration, with a special focus
on gender and sexuality.
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Introduction

The first time I met Mercy Assiimwe1 was in 2014 in Yarl’s Wood
Immigration Removal Centre in Bedford, United Kingdom. She had
applied for asylum in the UK because she was at risk of persecution
by local authorities in Uganda, due to their discovery of her relation-
ships with women. Mercy was given ‘removal directions’ by the
Home Office and it became essential to quickly establish a massive
support network so as to halt the deportation. Therefore, together
with other activists, I launched a campaign encompassing a petition
and a demonstration in front of Westminster. This led to wide cover-
age by a range of national and international media outlets. They
produced news stories in which the homophobic and persecutory
stance of the Ugandan authorities was emphasised and outrage about
the failure of the UK to safeguard the lives of LGBT people was
expressed.

The experience of campaigning in support of Mercy caused the
critiques of global queer activism to become concrete in, and tar-
geted against, the politics of my own actions. For example, Henriette
Gunkel warns against the risk involved in online LGBT-related peti-
tions that are run by Western-based organisations against homo-
phobia in African countries.2 She notices that in the process of cam-
paigning, the ‘long history of same-sex intimacies and LGBT politics’
is ignored.3 This results in the unintentional endorsement of the
‘geopolitical mapping of homophobia’ on the African continent,
without asking why LGBT politics are now so heavily contested.4

Both the petition I wrote in support of Mercy and the subsequent
news stories can be criticised for presenting Uganda as uniformly
homophobic in contradistinction to a UK that is imagined as a place
of sanctuary.

This research is informed by my, at times, disquieting experi-
ence with Mercy’s campaign. It uncovers the violence inherent to

1 For privacy reasons, the real name of the person concerned is replaced by a fictive
name and the relevant media coverage is not referenced.

2 Henriette Gunkel, ‘Some Reflections on Postcolonial Homophobia, Local
Interventions, and LGBTI Solidarity Online: The Politics of Global Petitions’
(2013) 52(2) African Studies Review 67.

3 ibid 76.
4 ibid.
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citizenship logics and border enforcement and it shows how certain
bodies are gendered and sexualised and thus explicitly constructed as
‘deserving’ refugees. These, in turn, are placed in conflict with ‘un-
deserving’ queer or non-queer migrants. Furthermore, this research
reflects on the politics of activism in support of queer asylum seekers
and demonstrates how resistance struggles are immanent to border
regimes and the production of migrant subjectivities. For this pur-
pose, over a period of nine months, five UK-based activist collectives
and NGOs engaged in queer asylum activism have been studied and
interviewed. What emerges is a complex picture of the sexual and
gender politics of borders and border struggles, within which pro-
gressive legislation and emancipatory activisms appear to be com-
plicit in the reproduction of violence.

1. Theoretical Debates

1.1 Queer Migration Scholarship

This research is foremost located in the recent but growing body of
queer migration scholarship. Queer theory is an academic strand that
gained prominence in the 1990s in Northern America and subseque-
ntly travelled to Europe and the global South. As one of its found-
ational thinkers, Judith Butler argues that gender is not inherently
binary and coherent, with a precursory sexed body; rather she un-
derstands this dichotomy to be a social construction.5 According to
Butler, gender is a performance of gender norms, through which all
persons come to understand themselves. These norms are discursive-
ly omnipresent, but within their repetition something can go ‘awry
or adrift’, which provides the space for subversion and change.6 A
queer understanding of gender/sexuality mandates a critical inter-
rogation of the systems that create distinctions between what is nor-
mal and abnormal. It asks why and under which circumstances some
lives, the lives of those who fail to adhere to these norms, become

5 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity
(Routledge 1990).

6 Judith Butler, ‘Performativity, Precarity and Sexual Politics’ (2009) 4(3) AIBR:
Revista de Antropología Iberoamericana iii.
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precarious and ‘unlive-able’.7 As such, queer theory acknowledges
that gender expectations and norms are culturally, locally and temp-
orally defined.

A queer perspective on gender and sexuality reveals the hetero-
normativity present in many regulatory institutions. Heteronormativ-
ity refers to ‘institutions, structures of understanding and practical
orientations [that] make heterosexuality seem not only coherent—
that is, organised as a sexuality—but also as privileged’.8 This results
in structural discrimination against people with non-normative sexu-
alities and gender expressions. Queer critique is also attentive to
homonormativity. Homonormativity implies a politics that does not
contest heteronormativity, but that asks for inclusion.9 An illust-
rative case in point is the institution of marriage. According to critics,
focusing on the right of gays and lesbians to marry obscures the
ways in which marriage is an institution through which property and
access to benefits and tax advantages are unequally distributed. As
such, inclusion within the institution of marriage means inclusion
within an institution that is exclusionary at its core, to the detriment
of many others who are deprived from the rights and benefits associ-
ated with marital status.10 While same-sex marriage lifts discriminat-
ory barriers that are experienced by some, for others the issue of
marriage might not be the most crucial one, as they perhaps suffer
from more acute problems such as institutional racism or the severe
impact of austerity measures.11 Critics of homonormativity, then,
point to the demobilising and depoliticising effects of a normative,
inclusionary LGBT-politics that conceptualises emancipation in
terms of inclusion into dominant hierarchies instead of radical op-
position. The homonormative queer becomes a ‘neoliberal figure

7 ibid iv.
8 Lauren Berlant and Michael Warner, ‘Sex in Public’ (1998) 24(2) Critical Inquiry
547, 548.

9 Lisa Duggan, ‘The New Homonormativity: The Sexual Politics of Neoliberalism’
in Russ Castronovo and Dana D Nelson (eds) Materializing Democracy: Toward a
Revitalized Cultural Politics (Duke University Press 2002).

10 Ryan Conrad, Against Equality: Queer Revolution, Not Mere Inclusion (AK Press
2014); Dean Spade and Craig Willse, ‘Marriage Will Never Set Us Free’ Organize
Upgrade (6 September 2013)
<http://www.organizingupgrade.com/index.php/modules-menu/beyond-
capitalism/item/1002-marriage-will-never-set-us-free> accessed 31 July 2014.

11 ibid.
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complicit in the abandonment of broad-based social justice struggles
in favor of incorporation for a select few’.12

Queer migration scholarship emerged in the 2000s and builds
on the work of feminist scholars who debunked the implicit assump-
tion within migration studies that migrants are male.13 Furthermore
it critiques the general assumption that all migrants are heterosexual
and all women are cisgender and female.14 For instance, family re-
union schemes are generally based on the heterosexual nuclear fam-
ily model and as such these schemes normalise and privilege hetero-
sexual relationships over non-normative ones.15 Queer migration
scholarship, therefore, redirects attention to the experiences of queer
migrants and examines ‘how overlapping regimes of power and
knowledge generate and transform identity categories’.16 This is ref-
lected in the understanding that categories such as race, class, sexual-
ity and gender intersect and culminate in complex power relations
that produce particular subject positions. Queer, in this strand of
academic research, is thus understood to refer to both migrants who
identify as LGBT and to those whose sexual practices and gender
identifications do not align with this acronym. Consequently, it
engages in a ‘double movement’,17 as it aims to recover subjects that
are largely invisible in migration studies while simultaneously em-
phasising that some queers may exceed hegemonic frameworks of
understanding.

12 Eithne Luibhéid, ‘Sexuality, Migration and the Shifting Lines between Legal and
Illegal Status’ (2008) 14(2) GLQ: A Journal of Lesbian and Gay Studies 287, 307.

13 Martin F Manalansan IV, ‘Queer Intersections: Sexuality and Gender in
Migration Studies’ (2006) 40(1) International Migration Review 224; Eithne
Luibhéid, ‘Heteronormativity and Immigration Scholarship: A Call for Change’
(2004) 10(2) GLQ: A Journal of Lesbian and Gay Studies 227.

14 Karma R Chavez, Queer Migration Politics. Activist Rhetoric and Coalitional
Possibilities (University of Illinois Press 2013).

15 Tracy Simmons, ‘Sexuality and Immigration: UK Family Reunion Policy and the
Regulation of Sexual Citizens in the European Union’ (2008) 27(2) Political
Geography 213.

16 Eithne Luibhéid, ‘Queer/Migration: An Unruly Body of Scholarship’ (2008) 14(2)
GLQ: A Journal of Lesbian and Gay Studies 170, 170.

17 ibid 171.
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1.2 Sexual and Gender Politics at the Border

Critical migration and border studies scholars have extensively docu-
mented how bordering practices produce migrant subjectivities that
are not inherent characteristics of people, but that become inscribed
onto certain bodies due to unequal power relations.18 The current
hegemony of the Westphalian nation-state system implies that the
state is the legitimate and sovereign entity to rule over a bordered
territory.19 Membership of the state is expressed through citizenship
criteria. Political belonging is thus profoundly territorialised and
territorial belonging profoundly politicised. By means of citizenship
requirements and immigration policies the state constructs particular
subjectivities as ‘deviant’, on the basis of which migrants can be
denied entry.20 Citizenship requirements are dynamic and a migrant’s
status is defined on a sliding scale depending on the political climate
and the (labour) needs of a state.21 Hence, these categorisations are
exemplary for a Foucauldian understanding of bio-political power
assertion, as they represent regulatory mechanisms through which
populations become identifiable and subsequently controllable.22

Though border and migration scholars predominantly study
border enforcement as enacted by states,23 it is important to note
that the state is not monolithic. Rather, other governing authorities
may develop policies through which ‘illegal’ migrants can access
services that would not otherwise be accessible to them. For instance,
the Don’t Ask Don’t Tell program of the municipality of Toronto,

18 Nicholas de Genova, Sandro Mezzadra and John Pickles (eds), ‘New Keywords:
Migration and Borders’ (2014) 29(1) Cultural Studies 1.

19 Anne McNevin, Contesting Citizenship: Irregular Migrants and New Frontiers of
the Political (Columbia University Press 2011).

20 Rutvica Andrijasevic, ‘Sex on the Move: Gender, Subjectivity and Differential
Inclusion’ (2009) 29 Subjectivity 389.

21 Sandro Mezzadra and Brett Neilson, Border as Method, or, the Multiplication of
Labor (Duke University Press 2013); Nicolas de Genova, ‘The Legal Production of
Mexican/Migrant “Illegality”’ (2004) 2(2) Latino Studies 160; Nicolas de Genova,
‘Migrant “Illegality” and Deportability in Everyday Life’ (2002) 31 Annual Review
of Anthropology 419.

22 Michel Foucault, The History of Sexuality Volume 1: An Introduction (Robert
Hurley tr, Vintage Books 1990).

23 William Walters, ‘Foucault and Frontiers: Notes on the Birth of the Humanitarian
Border’ in Ulrich Bröckling, Susanne Krasman and Thomas Lemke (eds)
Governmentality: Current Issues and Future Challenges (Routledge 2011).
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Canada, enables access to social services for all members of the city,
regardless of immigration status.24 In this situation, the state’s reg-
ulation of populations via the production of citizen/migrant sub-
jectivities is mediated. Furthermore, when access to services such as
healthcare or housing is connected to immigration status, it effective-
ly means that the border travels wherever a migrant goes. Addition-
ally, the securitisation of the border—the process through which bor-
der-crossing becomes a security issue—is frequently out-sourced.25

For example, Yarl’s Wood Immigration and Removal Centre is run
by security company Serco and appropriately located at the Twin-
woods Business Park. Illegality is thus big business which leads some
to speak of the ‘illegality industry’.26

Migrant subjectivities produced through borders and immig-
ration policies are heavily sexualised and gendered.27 Namely, only
those whose sexual and gender practices are intelligible according to
hegemonic gender and sexuality norms can become eligible for per-
mitted border-crossing. With reference to asylum seekers in the con-
text of European immigration, Leticia Sabsay notes that only those
performing a ‘recognisable form of gayness or transgenderness’ are
allowed entry.28 She goes on to interpret LGBT asylum as a tool for
compulsory assimilation or grounds for exclusion. Several studies
confirm this, as they point to the profound stereotypical reasoning
on the basis of which asylum claims are accepted or rejected.29 That

24 Jean McDonald, ‘Building a Sanctuary City: Municipal Migrant Rights in the City
of Toronto’ in Peter Nyers and Kim Rygiel (eds) Citizenship, Migrant Activism and
the Politics of Movement (Routledge 2012).

25 Didier Bigo, ‘Security and Immigration: Toward a Critique of the
Governmentality of Unease’ (2002) Alternatives: Global, Local, Political 63.

26 Ruben Andersson, Illegality, Inc: Clandestine Migration and the Business of
Bordering Europe (University of California Press 2014).

27 Andrijasevic (n 20); Bradley S Epps, Keja Valens and Bill Johnson González (eds),
Passing Lines: Sexuality and Immigration (Harvard University Press 2005); Eithne
Luibhéid, Entry Denied: Controlling Sexuality at the Border (University of
Minnesota Press 2002).

28 Leticia Sabsay, ‘The Emergence of the Other Sexual Citizen: Orientalism and the
Modernisation of Sexuality’ (2012) 16(5) Citizenship Studies 605, 611.

29 Sabine Jansen and Thomas Spijkerboer, Fleeing Homophobia: Asylum Claims
Related to Sexual Orientation and Gender Identity in Europe (Free University
Amsterdam 2011); Rachel Lewis, ‘Deportable Subjects: Lesbians and Political
Asylum’ (2013) 25(2) Feminist Formations 174; Alice M Miller, ‘Gay Enough:
Some Tensions in Seeking the Grant of Asylum and Protecting Global Sexual
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is, when testing the credibility of the claimant’s story, immigration
officials and judges often assume that all queer people engage in
cross-gender identification or that they immediately engage a gay
public life upon arrival in the new country by frequenting gay estab-
lishments. Queer asylum seekers are thus assumed to be ‘out’ in a
particularly recognisable way associated with white middle-class
Western-style commercialism and consumerism, and if they are not
their credibility is deemed severely questionable.

What happens in these instances is that only a particular
homonormative queer asylum seeker is rendered intelligible and
subsequently eligible for asylum status.30 The homonormative queer
asylum seeker is a particular subject position produced through im-
migration regulations, who further entrenches the hegemony of gen-
der norms and immigration systems instead of radically challenging
them. Furthermore, through the constitution of this subjectivity, asy-
lum policies establish yet another hierarchy of vulnerability.31 Such
policies reinforce a discourse that distinguishes between the genuine
and the bogus, the deserving and the undeserving migrant. Con-
sequently, asylum policies ‘keep migration exclusion morally defens-
ible’.32 This places the queer asylum seeker in conflict with other
migrants.33

What we therefore see is that immigration regulations ‘act as a
disciplinary power that assembles and produces sexual subjectivities
in highly normative ways’.34 This generates structures of impos-

Diversity’ in Epps et al (eds) (n 27); David A B Murray, ‘Real Queer: “Authentic”
LGBT Refugee Claimants and Homonationalism in the Canadian Refugee System’
(2014) 56(1) Anthropologica 21.

30 Sarah Keenan, ‘Safe Spaces for Dykes in Danger? Refugee Law’s Production of
Vulnerable Lesbians’ in Sharron FitzGerald (ed) Regulating the International
Movement of Women: From Protection to Control (Routledge 2011); Lionel Cantú
Jr, The Sexuality of Migration: Border Crossings and Mexican Immigrant Men
(NYU Press 2009); Laurie Berg and Jenni Millbank, ‘Constructing the Personal
Narratives of Lesbian, Gay and Bisexual Asylum Claimants’ (2009) 22(2) Journal
of Refugee Studies 195.

31 Keenan (n 30).
32 Jacqueline Bhabha, ‘Internationalist Gatekeepers? The Tension between Asylum
Advocacy and Human Rights’ (2002) 15 Harvard Human Rights Law Review 161,
161.

33 Luibhéid (n 12).
34 Simmons (n 15) 222.
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sibility which may result in a precarious life for those who cannot
become intelligible within the normative asylum regulations. On the
basis of this, some migrants’ lives are considered to be ‘worth shel-
tering’ in contrast to those whose lives become unliveable.35 Immig-
ration laws, including LGBT asylum policies, are thus one way in
which power operates and generates ‘unequal regimes of living and
dying’.36

1.3 Law’s Violence

Eithne Luibhéid’s concept of ‘unequal regimes of living and dying’ is
a necessary consequence of the bio-political power that constructs
migrant subjectivities. It is also part of a set of critical race theorist,
feminist and queer arguments challenging the progressivity strived
for via the assertion of a liberal rights discourse.37 Such a liberal dis-
course centres around a rights-based subject who is assumed to have
certain pre-determined interests. Subsequently, gender and sexuality
are understood as fundamental grounds for political identity. The
resulting identity politics fits a liberal political framework through
the constitution of ‘minorities’ who are assumed to be universally
and pre-discursively existent. Queer critique of a liberal rights
discourse can, but does not necessarily, entail the full dismissal of the
usefulness of the law for redressing injustices.38 Rather, the aim is
more to ‘destabilise the measuring of social change and of “pro-
gress” in terms of legislation’.39 Fundamentally, a queer critique of
liberal rights discourses is about when, where and why the gains of

35 Butler (n 5) xii.
36 Luibhéid (n 16) 183.
37 Kimberlé Crenshaw et al (eds), Critical Race Theory: The Key Writings that
Formed the Movement (The New Press 1995); Aeyal Gross, ‘Sex, Love and
Marriage: Questioning Gender and Sexuality Rights in International Law’ (2008)
21 Leiden Journal of International Law 235; Carl F Stychin, Law’s Desire:
Sexuality and the Limits of Justice (Routledge 1995).

38 Dean Spade, Normal Life: Administrative Violence, Critical Trans Politics, and
the Limits of Law (South End Press 2011); Jasbir Puar, Terrorist Assemblages:
Homonationalism in Queer Times (Duke University Press 2007); Jin Haritaworn,
Adi Kuntsman and Silvia Posocco (eds), Queer Necropolitics (Routledge 2014).

39 Jasbir Puar, ‘Homonationalism as Assemblage: Viral Travels, Affective
Sexualities’ (2013) 4(2) Jindal Global Law Review 23, 23.
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rights-based LGBT movements lead to the disqualification of
sexualised and racialised others,40 and about bringing into sight the
severe and sometimes deadly consequences thereof.

Jasbir Puar coined the concept of homonationalism to ask
these questions in the US context.41 She states that the core critique
provided by homonationalism is in ‘addressing the insidious col-
lusion between racism and liberalism’.42 In the context of the War on
Terror, she illuminates how ‘tolerance’ of gay and lesbians became
the decisive ‘barometer by which the legitimacy of, and capacity for
national sovereignty is evaluated’.43 The imagined exceptionality of a
US progressive stance on sexuality, by means of which LGBT
identities were enshrined, legitimated the imperialist wars in Afghan-
istan and Iraq, and Orientalist projections onto Muslim Others.
Homonationalism thus provides insight into how sexual progres-
sivity in the shape of ‘saving gays’, next to ‘saving women’,44 has
become an integral part of national identity construction.

Homonationalism is ‘a field of power rather than an activity or
property of any one nation-state, organisation, or individual’,45 that
‘can be resisted and resignified, but not opted out of: we are all
conditioned by it and through it’.46 This becomes evident when one
considers successful asylum claims in the existing homonormative
context. In these instances, the sexual exceptionalism of the ‘host
country’ is confirmed and placed in contradistinction with a ‘home
country’ that is demonised as uniformly homophobic and persec-
utory.47 This contributes to the ‘self-congratulatory posture inherent
in the geopolitics of asylum’.48 The victories of LGBT rights-based
movements thus run the risk of complicity in such politics where

40 Sarah Bracke, ‘From “Saving Women” to “Saving Gays”: Rescue Narratives and
their Dis/Continuities’ (2012) 19(2) European Journal of Women's Studies 237.

41 Puar (n 38).
42 Puar (n 39) 27.
43 ibid 24.
44 Bracke (n 40).
45 Puar (n 39) 25.
46 ibid 23.
47 Keenan (n 30); Murray (n 29); Sima Shakhsari, ‘Killing Me Softly with Your
Rights: Queer Deaths and the Politics of Rightful Killing’ in Haritaworn et al (eds)
(n 38).

48 Miller (n 29) 146.
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they are not ‘critically engaging with the politics of contemporary
migration’.49 This is especially the case where movements fail to
reflect on the fact that many contemporary refugees are fleeing from
protracted conflicts created by Western military forces and partially
legitimised through the rhetoric of ‘saving gays’.

1.4 Activism and Queer Migration Politics

‘Saving gays’ is also an implicit impetus for activism in support of
queer asylum seekers. However, there is little academic work that
looks into the connections between queer politics and activism, and
migration politics and activism. Notable exceptions are the work of
Karma Chavez,50 Dean Spade,51 and Nicolas de Genova.52 Chavez
introduces the concept of queer migration politics and defines it as:

activism that seeks to challenge normative, inclusionary
perspectives at the intersection of queer rights and justice
and immigration rights and justice. … It may reflect a
queer approach to migration politics. It may refer to
politics by and for queer migrants. It may also include col-
laborations or connections amongst activists who predom-
inantly identify as queer or with queer politics and those
who primarily identify as or advocate on behalf of mig-
rants.53

Chavez goes on to study queer migration politics, and particularly
the responses of activists to migration rhetoric in the US, and
conceptualises these as coalitional moments. In these moments acti-
vists respond to and reconstruct the dominant rhetoric, a rhetoric on
the basis of which queer and migrant people are excluded and their
presence made illegitimate. Such coalitional moments form a con-

49 Luibhéid (n 16) 180.
50 Chavez (n 14).
51 Spade (n 38).
52 Nicolas de Genova, ‘The Queer Politics of Migration: Reflections on “Illegality”
and Incorrigibility’ (2010) 4(2) Studies in Social Justice 101.

53 Chavez (n 14) 6-7.
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crete alternative to the narrow politics of LGBT inclusion and the
utopian ‘not yet’ of radical politics.54

Spade discusses a critical trans politics to call into question the
effectiveness of legislating for trans liberation.55 He shows that immi-
gration control systems and the inseparable mechanisms for punish-
ment are important instruments for trans subjection. Subsequently,
Spade argues for a trans politics that refuses to succumb to the logics
of citizenship, and aims to illuminate how a politics opposing immig-
ration enforcement is intimately connected to trans issues and thus
should be a fundamental element of trans politics. Leading towards a
similar argument about resistance against border enforcement, De
Genova signals the commonality between the refusal to assimilate
‘illegal’ migrants into citizenship logics and the incorrigibility in-
herent to queer politics.56 A protest staged by Latin-American ‘il-
legal’ immigrants in the US, and particularly their usage of the slogan
‘¡Aquí estamos!’ (we are here!’), leads De Genova to point out the
resemblance with the queer slogan ‘We’re here, we’re queer, get used
to it’. Both ‘assert not only their irreversible presence … but also
uphold the intractable challenge of their own intrinsic incorrigibil-
ity’.57 The politics of incorrigibility is then ‘a queer politics of mig-
ration. That is to say, it was a politics that defied and rejected all of
the normative categories of state sovereignty and its immigration
regime.’58

Regulation, through citizenship categories and immigration
enforcement, is thus identified as a means for subjection59 and
assimilation.60 From this perspective, it follows that a queer politics
aims to resist the normalising forces of state-driven regulations of
human life. This resonates with Michael Warner’s argument that a
queer politics should oppose all logics of normativity that define and
curtail individuals and box them into restrictive and oppressing

54 ibid 7.
55 Spade (n 38).
56 De Genova (n 52).
57 ibid 103.
58 ibid 105, emphasis in original.
59 Spade (n 38).
60 De Genova (n 52).
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identity categories.61 In the context of migration, De Genova uses the
‘destabilizing force of queer politics’ to provide an analytical lens
through which the activism of migrants can be understood when
such actions ‘exceed the normative confinements of citizenship’.62

This differs greatly from Chavez’s usage of queerness.63 For her,
‘queer’ does not necessarily refer to Warner’s anti-normativity, but
also concerns what is needed to make life liveable.

These two positions, stressing the politics of anti-normativity
or using queer as a frame through which to examine the (im)pos-
sibilities of liveability are exemplary of the divergent interpretations
of queer politics in the wider academic literature on queer theory.
This tension is precisely the location of this research. If queer politics
is understood in its most radical capacity, then activism in support of
an asylum seeker who can only be ‘save-able’ when presented in a
homonormative manner seems to be an odd, if not contradictory,
situation. This invites questions about the tensions between radical
queer and migration politics and the limits of asylum legislation for
the realisation of radical aims. Furthermore, the context of homo-
nationalism mandates an awareness of what the political stakes are
of struggles that ‘desire … the state's desire’.64

2. Immigration Debates and LGBT Rights in the UK:
Reading Sideways

This section discusses key topics in the current immigration debate.
Additionally, LGBT rights and LGBT asylum policies are introduced.
By jointly discussing these issues, this chapter and the next engage in
‘reading sideways’. 65 This involves making connections between
‘seemingly unrelated and often disjunctively situated moments and

61 Michael Warner, The Trouble with Normal (The Free Press 1999).
62 De Genova (n 52) 106.
63 Chavez (n 14).
64 Melissa Autumn White, ‘Sexual Nationalisms: Notes on Queer Migration and
Asylum Politics in Canada’ Queer Migration Research Network (22 September
2011) <http://queermigration.com/2011/09/sexual-nationalisms-notes-on-queer-
migration-and-asylum-politics-in-canada> accessed 11 August 2014.

65 Puar (n 38).
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their effects’,66 such as between the emancipation of some LGBT
lives and the indefinite detention of ‘illegal’ migrants. This allows an
illustration of the tensions between queer and migration politics in
the UK.

2.1 Immigration Anxieties and Border Practices

Fuelled by Islamophobia and aggravated by the 9/11 attacks in New
York in 2001 and the London bombings in 2005, immigration has
remained a heated topic. The growing support for the UK Indepen-
dence Party (UKIP) signals the centrality of immigration in political
debates, as this party is known for its anti-European and anti-
immigration stance. Consequently many anxieties roam around, such
as the idea that migrants ‘steal British jobs’ or come to the UK solely
to misuse the free National Health Service. In particular, the Schen-
gen agreement is presumed to lead to an unstoppable and massive
influx of poor eastern European migrants. The presence of these
immigration anxieties has led the current and previous governments
to harden immigration policies so as to ‘curve net migration’.

This is the background against which the ambition of Home
Secretary Theresa May to create a ‘hostile environment’ for illegal
migrants should be read.67 The most recent attempt to create this
environment can be found in the Immigration Act 2014. This act
became a law in May 2014, but some elements have not come into
force yet or are undergoing pilot phases. However, the provisions in
the act evidence the proliferation of borders that has been discussed
in the literature review and shows how border enforcement is
dispersed throughout the UK and enacted by various actors. For
example, landlords are to be required to check the immigration
status of their tenants and will be liable for a £3,000 fine if they are
found letting to an ‘illegal’ migrant.

66 ibid 117.
67 Alan Travis, ‘Immigration Bill: Theresa May Defends Plans to Create “hostile
environment”’ (Guardian, 10 October 2013)
<http://www.theguardian.com/politics/2013/oct/10/immigration-bill-theresa-may-
hostile-environment> accessed 4 September 2014. See also Sheona York, ‘Revisiting
removability in the ‘hostile environment’, in the present volume.
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‘Illegal’ migrants are often detained in immigration removal
centres whilst they await a decision on their immigration status and
other ‘security related’ issues by the Home Office, the ministerial
department responsible for immigration control. The use of im-
migration detention is highly criticised and many activists and NGOs
are working to abolish this practice, or to install a time limit for
detention at the very minimum. They argue that immigration de-
tention effectively criminalises the movement of people and that
indefinite detention is a severe breach of migrants’ human rights.

Until very recently, the Detained Fast Track (DFT) asylum
system was another controversial element of the UK immigration
system. DFT allowed border officials to detain asylum seekers and
accelerate the decision-making process if the officials believed the
case to be straightforward. The aim was to process DFT cases within
10-14 days. This means that once a migrant had been placed on DFT
it was almost impossible to obtain refugee status, because it was
extremely difficult to gather evidence and properly prepare the claim
and any possible appeals under such time pressure. Unsurprisingly
therefore, the refusal rate for initial decisions of DFT cases in the
largest detention centre in the UK and Europe, Harmondsworth
Immigration Removal Centre, was 99% in 2010, compared with
70% for all asylum claims on a national level.68

Following years of resistance against DFT by activists, in 2015
the High Court found several elements of this system unlawful: the
general operation of DFT,69 the detention of asylum seekers not at
risk of absconding during their appeal,70 the short time limit to pro-
cess asylum claims and appeals,71 and the inability to take the
complexity of asylum claims into account.72 As a response the gov-
ernment had suspended the application of DFT and sought per-
mission to appeal against the Court of Appeals ruling which found

68 Detention Action, Fast Track to Despair: The Unnecessary Detention of Asylum
Seekers (2010).

69 Detention Action v Secretary of State for the Home Department [2014] EWHC
2245 (Admin).

70 R (Detention Action) v Secretary of State for the Home Department [2014]
EWCA Civ 1634.

71 Detention Action v First-Tier Tribunal [2015] EWHC 1689 (Admin).
72 Lord Chancellor v Detention Action [2015] EWCA Civ 840.
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DFT to be ‘systemically unfair’.73 On 9 November 2015 the Supreme
Court refused this permission.74 Effectively this means a huge and
important victory for the migration and anti-DFT activists, as the
Court of Appeals ruling is now definite.

2.2 LGBT Politics and Sexual Exceptionalism in the UK

The UK has institutionalised LGBT issues through specialised
legislation. For example, the Civil Partnership Act of 2004 created
the possibility for the registration of same-sex civil partnerships.
Concurrently, regulations for protection against homophobia in the
workplace were instantiated with the Equality Employment Reg-
ulations in 2003 and the Equality Act Regulations in 2007. Ad-
ditionally, the Gender Recognition Act of 2004 enabled transsexuals
to alter their legal sex, and legislation permitting same-sex marriage
entered into force in England, Wales and Scotland in March 2014.
This list of LGBT legislation is not exhaustive, but features here to
illustrate that regulations have been developed through which LGBT
people are included in existing institutions. Emancipation and equal-
ity, then, have predominantly been achieved through the expansion
of existing categories and structures in such a way that they no
longer discriminate against LGBT people.

In an exclusive letter to PinkNews (an important online
platform within the UK gay media), Prime Minister David Cameron
applauds the introduction of same-sex marriage and writes that ‘the
introduction of same-sex civil marriage says something about the
sort of country we are. It says we are a country that will continue to
honour its proud traditions of respect, tolerance and equal worth.’75

This statement is in line with the ambition expressed by Home
Secretary Theresa May ‘to promote LGB&T rights abroad’.76 May

73 ibid.
74 Supreme Court, Permission to Appeal (October to November 2015) 4.
75 David Cameron, ‘When People’s Love is Divided by Law, it is the Law that Needs
to Change’ PinkNews (28 March 2014)
<http://www.pinknews.co.uk/2014/03/28/david-cameron/> accessed 3 September
2014.

76 HM Government, Working for Lesbian, Gay, Bisexual and Transgender Equality:
Moving Forward (UK Home Office 2010) 10.
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states that ‘the UK has already stopped the deportation of asylum
seekers who have to leave particular countries because their sexual
orientation or gender identification puts them at proven risk of
imprisonment, torture or execution’, and so the UK will now work
‘to progress LGB&T equality internationally and raise human rights
standards overseas’.77 It is striking how the protection of LGBT
asylum seekers functions to deploy an image of the UK as a sanc-
tuary for LGBT people in contradistinction with a world ‘overseas’
that has yet to achieve this standard.

This exceptionalist and ‘saviourist’ discourse is not only
produced by government officials but also by prominent British gay
activists.78 For example, the direct action organisation Outrage! En-
gages in the promotion of LGBT rights through a variety of cam-
paigns and is a prominent voice on domestic and international LGBT
matters. However, when Outrage! engaged in campaigns against the
planned prohibition of same-sex relationships and marriages by the
Nigerian and Ugandan governments in 2006 and 2007, African
LGBT activists responded with a Public Statement of Warning, in
which they condemned Outrage!’s actions.79 The statement claimed
that the campaigns exaggerated the happenings in Nigeria and that,
instead of supporting local activists, it exposed them to greater risk.
Specifically, the anti-same-sex marriage bill in Nigeria was said to be
dormant, but attention drawn to it by Western-based campaigns
could contribute to its passing. This would be a way for Nigerian
politicians to show that they will not have the West dictate to them
what Nigerian morals and politics should look like. Such a passing
could subsequently be followed by intensified homophobic violence.
Hence, the activists characterised Outrage!’s campaigns as ‘ego-
boosting’ and ‘neo-colonialism’.

77 ibid.
78 Jin Haritaworn, Tamsila Tuaqir and Esra Erdem, ‘Gay Imperialism: Gender and
Sexuality Discourse and the “War on Terror”’ in Adi Kuntsman and Esperanza
Miyake (eds) Out of Place: Interrogating Silences in Queerness/Raciality (Raw
Nerve Books 2008).

79 ‘African LGBTI Human Rights Defenders Warn Public against Participation in
Campaigns Concerning LGBTI Issues in Africa Led by Peter Tatchell and Outrage!’
Monthly Review (31 July 2007)
<http://mrzine.monthlyreview.org/2007/increse310107.html> accessed 2 September
2014.
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In the context of rising Islamophobia and anti-immigrant senti-
ments, the exceptionalist discourse features as a characteristic of the
UK against which the appropriateness of migrants is evaluated. The
UK becomes imaginable as a safe haven for gay people yet to be
liberated from their oppressive cultures, and homophobia becomes a
presumed feature of non-queer migrants, especially Muslims.80 The
homosexual-Muslim-victim subject81 then works to depict the white
gay rights activist as a heroic figure, ‘carrying “the white man’s
burden” of gay liberation’.82 Consequently it is extremely difficult
for Muslim queers to speak out as there is no liminal space for them
to occupy between the hegemonic discourse on sexual exception-
alism and thriving Islamophobia. Hence, the transformation of gen-
der and sexuality issues into mainstream political topics is not neces-
sarily indicative of ‘a progress in sexual and gender politics’ but
rather signifies ‘a regression in racial politics’.83

2.3 LGBT Asylum: Saving Homonormative Queers

Since 2011 the numbers of LGBT asylum claims in the UK have been
recorded, but official statistics on this are not yet available. The
1951 Geneva Refugee Convention and its 1967 protocol define the
grounds on which individuals can claim asylum, such as race, politi-
cal conviction, religion or membership of a particular social group.
Since the 1990s the UK has interpreted this last category as encomp-
assing asylum claims on the basis of sexuality.84 However, up until
2010 the applicant was generally expected to be discrete about his or

80 Haritaworn et al (n 78); Jin Haritaworn, ‘Loyal Repetitions of the Nation: Gay
Assimilation and the “War on Terror”’, Darkmatter (2008)
<http://www.darkmatter101.org/site/2008/05/02/loyal-repetitions-of-the-nation-
gay-assimilation-and-the-war-on-terror/> accessed 25 August 2014.

81 Bracke (n 40).
82 ibid 245.
83 Haritaworn et al (n 78) 17.
84 Derek McGhee, ‘Accessing Homosexuality: Truth, Evidence and the Legal
Practices for Determining Refugee Status: The Case of Ioan Vraciu’ (2000) 6(1)
Body & Society 29.
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her sexuality and was thus sent back.85 This expectation of discretion
was overturned in the Supreme Court ruling in the 2010 case HJ
(Iran) and HT (Cameroon) v Secretary of State for the Home
Department.86 The argument was that the expectation amounted to
a breach of human rights, as illustrated by Lord Rodger in his speech:
‘Just as male heterosexuals are free to enjoy themselves playing rug-
by, drinking beer and talking about girls with their mates, so male
homosexuals are to be free to enjoy themselves going to Kylie con-
certs, drinking exotically coloured cocktails and talking about boys
with their straight female mates’.87 The overturning of the discretion
requirement was thus grounded in a particular conception of same-
sex practices and desires, namely consumerist, ‘out’ and male.88

The UK Gay and Lesbian Immigration Group (UKGLIG) have
published two reports on LGBT asylum policies and practices, one in
2010 and one in 2013. The main finding of the 2010 report was that
98-99% of the asylum claims made on the basis of sexuality were
rejected at the initial application, compared to 73% of all asylum
applications.89 In the same year the LGB charity Stonewall published
a report on institutionalised homophobia at the many different
stages of the asylum process.90 The report mentioned inappropriate
questioning by Home Office officials and stereotypical reasoning to
justify refusals. For example, lesbians are frequently disbelieved be-
cause they have been married or given birth. Additionally, religious
convictions and homosexuality are dictated to be incompatible.91

Therefore, asylum claims are frequently rejected because it is as-

85 Jenni Millbank, ‘The Preoccupation with Perversion: The British Responses to
Refugee Claims on the Basis of Sexual Orientation’ (2005) 14 Social and Legal
Studies 115.

86 [2010] UKSC 31.
87 ibid 36.
88 Sarah Keenan, Subversive Property: Law and the Production of Spaces of
Belonging (Routledge 2014) 8.

89 UKGLIG, Failing the Grade. Home Office Initial Decisions on Lesbian and Gay
Claims for Asylum (2010).

90 No Going Back: Lesbian and Gay People and the Asylum System (Stonewall
2010).

91 UKLGIG, Missing the Mark: Decision Making on Lesbian, Gay (Bisexual, Trans
and Intersex) Asylum Claims (2013); Calogero Giametta, “‘Rescued’ Subjects: The
Question of Religiosity for Non-Heteronormative Asylum Seekers in the UK’
(2014) 17(5/6) Sexualities 583.
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sumed that one cannot be religious or have been married, and be gay
or lesbian. The 2013 report by UKGLIG praised the Home Office for
significant progress since the 2010 report, but criticised the con-
tinuing inappropriate treatment of LGBT asylum seekers. In par-
ticular, the intrusive questioning about sexual arousal and the fact
that almost all LGBT cases are rushed through Detained Fast Track
is condemned.

What is evident, in both the statement of Lord Rodger and the
findings of the reports, is that queer asylum seekers can only become
intelligible in a particular way. They need to present their sexuality
in such a manner that they can become visible and thus ‘save-able’
according to the sexual ontologies underlying the UK asylum system.
As such, the system produces homonormative queer asylum seekers
who do not challenge the presumed fixedness of sexual ontologies
and immigration categories but rather further entrench them.

3. Border Contestations, or, the Dilemmas of Activism

This section discusses the activisms of five UK-based collectives and
NGOs, and analyses what their activism does. It reveals the dilem-
mas that activists struggle with and that are generated by activism
itself.

A total of five activist collectives and their actions were studied:
the London-based Movement for Justice by Any Means Necessary
(MFJ), SOAS Detainee Support (SDS), a nameless queer-anarchist
collective, UK Gay and Lesbian Immigration Group (UKGLIG) and
the Lesbian Immigration Support Group (LISG) in Manchester.
These groups differ in a variety of ways, including their degree of
institutionalisation, their central concern with either migration or
queer issues and the type of actions they engage with. What they
share is a dissatisfaction with the current treatment of queer asylum
seekers and a commitment to effecting change. The concept of ‘acti-
vism’ is applied in a loose manner so as to encompass both unpaid
grass-roots level organisers as well as professionalised non-govern-
mental organisations. As this paper is not primarily concerned with
conceptualising ‘civil society’, it is considered that a broad use of
‘activism’ contributes to the development of a rich understanding of
key issues, shared objectives and divergent strategies that would
otherwise not be achievable. Data were gathered over a period of
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nine months through participatory observation in public meetings
and collective actions, analysis of available online material and semi-
structured interviews with key informants.

I am an active member of one of the collectives studied, SOAS
Detainee Support, and I campaigned for a queer asylum seeker, as
discussed in the introduction to this paper. This positionality was
conducive to building relationships of trust; it presumed a shared
ideology and established a distinct social interaction between the in-
terviewees and myself. It also follows that I have a set of precon-
ceptions with which I approach this research and that informed the
initial decision to pursue this particular enquiry.

Lastly, it is important to note that the selected groups and their
actions are not representative of the broad landscape of queer asy-
lum activism and as such the generalisability of the findings is neces-
sarily limited. However, this paper does not aspire to state anything
decisive about activism in the UK; rather it is an attempt to think
through some of the issues and possible ramifications of queer asy-
lum activism when it encounters the geopolitical context of immig-
ration control.

3.1 Queer Asylum Activism

The collectives and campaigns studied have in common that they
challenge the status quo of the treatment of LGBT asylum seekers in
the UK. One way of doing this is to campaign in support of an
individual asylum seeker. An example is the Prossie N Must Stay!
campaign, which later transformed into Bring Back Prossie N. This
campaign was initiated by Movement for Justice by Any Means
Necessary (MFJ). Prossie N is a Ugandan woman who applied for
asylum on the grounds of sexuality but was denied refugee status. In
December 2013 she was deported and is currently in hiding in
Uganda. To counter the fact that deported asylum seekers are rarely
heard of after their forced return, MFJ provided Prossie with a
means to speak out via a voice-recording which is published online.
This recording is central to the second part of the campaign, namely
the demand to bring her back. Alongside an online presence estab-
lished with the use of social media such as Facebook and Twitter, the
campaign also entails direct actions such as demonstrating at the
London Gay Pride in June 2014.
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Campaigns in support of individual asylum seekers are often
connected to collective actions that challenge the wider immigration
control system in the UK. For example in the campaign to Shut
Down Yarl’s Wood, supported by a vast variety of feminist and
migration activists, the demand is to close this immigration removal
centre where the vast majority of migrant detainees are women, as
current and former detainees claim to have been sexually abused by
male security guards. Next to the sexual abuse, the violence inflicted
on all detained migrants through the practice of detention is emphas-
ised, which leads to a condemnation of forced deportations and the
harsh asylum system in general. In campaigns such as these, the
experiences of individual asylum seekers like Prossie N are elements
that contribute to a narrative that disapproves of immigration deten-
tion and that reveals the entrenched violence of the UK immigration
system. Indeed, it is common practice to list a variety of wider de-
mands when campaigning for an individual asylum seeker (see figure
1), to feature individual campaigns in collective actions targeted at
the immigration system, or to connect one individual campaign to
another. Ira Putilova, who fled Russia and successfully claimed asy-
lum on the basis of political activism and sexuality, does all this in
the public statement she wrote after being released from Yarl’s
Wood: ‘We came and left, but Yarl’s Wood stayed and we should do
something with it. Help people inside. … Because borders and
detention centres should disappear and all homophobes and racists
should be sent to the moon! Fuck them! Free Prossie N!’

Alongside direct actions, there is also research-based advocacy
and trainings, where the intention is also to effect changes in policy,
practices and public opinion. The UK Gay and Lesbian Immigration
Group (UKGLIG) is a prominent advocacy group that does not set
up campaigns for individual asylum seekers but does cooperate with
thirty other NGOs in the Detention Forum. This Forum challenges
the use of immigration detention and aims to influence policy
through public campaigns, lobbying Members of Parliament and
conversing with the Home Office. When this kind of activism ex-
plicitly cooperates with the Home Office one of the main points of
difference in the activist landscape becomes visible.
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Figure 1. Placards connecting the case of Prossie N with demands to end detention,
end Detained Fast Track and end the deportation of LGBT refugees. Photographer:
Tina Hibbins.

3.1.1 Between Reformism and Radical Politics

One way to map the five collectives and NGOs studied is to imagine
a continuum, with a position of reformism at one end and radical
politics at the other (see figure 2). It is then possible to identify three
issues on the basis of which the groups can be distinguished. The
first is a no border politics, around which the activists involved in
MFJ, SDS and the queer-anarchists organise. Such politics denies the
legitimacy of geopolitical state lines and promotes freedom of move-
ment and the right to stay. This position rhetorically challenges the
production of migrant subjectivities by expressing that No One is
Illegal, which is to insist that illegalisation is a form of dehumanisat-
ion. Furthermore, as described by refugee and activist Ira Putilova,
this politics refers to ‘invisible borders in people’s minds—homo-
phobia, transphobia, xenophobia, racism, sexism, ageism, etcetera’.92

Hence this standpoint enables coalitional activism that rejects all
kinds of boundaries. For example, when one of their members was

92 Interview with Ira Putilova, asylum seeker and member of nameless queer-
anarchist collective (London 18 August 2014).
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detained in 2011, MFJ connected the struggles against racism and
homophobia as they ‘purposely chose to go out into the communities
in Brixton, Whitechapel and Stratford’.93 Antonia Bright, a member
of the organisation, explained that to ‘fight about racism and homo-
phobia at the same time in Black and Asian communities’ was
deemed crucial because ‘there is an assumption about homophobia
within Black communities, which is overblown. I think it is part of
racism’.94 Struggles against the oppression that is induced by borders
are thus understood to be a simultaneous fight against prejudices
pertaining to migration, ‘race’, religion and a resistance to homo-
phobia.

Movement for Justice;
queer-anarchist collective;
SOAS Detainee Support

Reformist politics Radical politics

Lesbian Immigration Support Group

UK Gay and Lesbian Immigration Group

Figure 2. Overview of campaigns and activist collectives on a continuum of
reformist and radical politics.

The second and third issue around which the activists organise
is the use of immigration detention and the Detained Fast Track
system. The Lesbian Immigration Support Group (LISG) and UK-
GLIG cooperate with the Home Office through advising on improve-
ments to these elements of the immigration system. Paul Dillane,
executive director of UKGLIG, says that he ‘would place money on
it’ that all organisations in the Detention Forum are against the use
of immigration detention.95 However, as it is most likely that the UK
will continue this practice, it is thought best to be realistic: ‘if you

93 Interview with Antonia Bright, member of Movement for Justice by Any Means
Necessary (London 31 July 2014).

94 ibid.
95 Interview with Paul Dillane, Executive Director of UK Gay and Lesbian
Immigration Group (London 19 August 2014).
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cannot abolish, reform’.96 This is in stark contrast to the standpoint
of SOAS Detainee Support (SDS) who have been invited to join the
Detention Forum but repeatedly rejected this invitation as they
perceive the attempt to ‘improve’ detention is at risk of whitewash-
ing it. Acknowledging that the continuum of figure 2 is an ideal
model, LISG is considered less reformist than UKGLIG, as the for-
mer does participate in direct actions relating to wider migration
issues and also campaigns for individual asylum seekers. However,
like UKGLIG, LISG has cooperated with John Vine, the Independent
Chief Inspector of Borders and Immigration, to pursue his research
regarding the treatment of LGBT asylum seekers, as ordered by
Home Secretary Theresa May. One of the demands of both LISG
and UKGLIG is that the intrusive questioning is stopped and that
LGBT cases are not rushed through the Detained Fast Track system.

The reformist and radical activisms are not deeply antagonistic,
because even the most radical ones have to engage with the UK asy-
lum system when campaigning for individuals. That is, a campaign
for an individual is a move to ‘expand immigration legislation’97 and
to set a precedent for similar cases in the future.98 Instead of radical
rejection, this implies recognition of the current policies. Therefore,
the groups and campaigns mediate the realities of immigration con-
trol and an ‘idealist’ perspective on borders and migration in a vari-
ety of ways. Negotiating the border is thus a complex practice that
requires constant repositioning along the continuum between re-
formist and radical politics that is contingent on the concrete aims of
each activist action.

3.2 Beyond the immediacy of activism

3.2.1 Representational Dilemmas

The negotiation of the border through activism may lead to some
counterintuitive ramifications, one of which is the issue of represent-
ation. In order to resist the threat of removal directions, the course

96 ibid.
97 Bright (n 93).
98 Putilova (n 92).
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of action many campaigns take is to present the asylum seeker as a
legitimate and deserving refugee who is at real risk. In LGBT asylum
cases this includes presenting the individuals as explicitly ‘out’ and
claiming their inalienable sexual rights, so as to render them ‘un-
deportable’.99 The campaign of asylum seeker and member of LISG
Aderonke Apata demonstrates this well. A woman and a self-identif-
ied lesbian from Nigeria, Aderonke claimed asylum in the UK and is
currently awaiting a decision. She has appeared with her current
partner in a documentary recounting the homophobic violence they
both experienced in Nigeria, and has been pictured in news articles
on her case and about her relationships with women. These frequent
appearances with her partner may serve to ‘prove’ the truth of
Aderonke’s asylum story and her ‘real gayness’. This politics of
visibility, then, implies a further entrenchment of the prevalent
sexual ontologies, instead of queerly destabilising them. This is not
to say that Aderonke ‘performs’ an insincere gayness as if she is in
reality not ‘truly lesbian’, but that the structures of homonationalism
and homonormativity intersecting with immigration control permits
for limited ways in which one can be visible, and thus ‘existent’.

The second representational dilemma pertains to the fact that
these campaigns also have to imagine the immigrant’s home country
and the UK in oppositional ways. The persecutory nature and vio-
lence of the home country has to be emphasised so as to depict this
geography as a space of existential threat, in opposition to which the
UK can be imagined as a place of sanctuary. This results in a
rhetorical mapping of homophobia away from the UK and onto the
home country. For example, the campaigns for Prossie N (MFJ) and
SaveAnne (SDS) repeatedly depict Uganda as a uniformly homo-
phobic space in their petitions and placards or banners. When this
message is endlessly repeated by these and other campaigns, the as-
sociation between ‘dangerous’, ‘homophobic’ and ‘Uganda’ can start
to lead a discursive life of its own. These campaigns thus produce
‘problematic proximities’ 100 between ‘Uganda’ and ‘homophobic
violence’ and run the risk of simplifying the real issue of homo-
phobia in Uganda in order to make it work for the UK’s discourse of
sexual exceptionalism. Subsequently, this discourse obscures the

99 Lewis (n 29).
100 Sarah Ahmed, ‘Problematic Proximities: Or Why Critiques of Gay Imperialism
Matter’ (2011) 19(2) Feminist Legal Studies 119.
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oppression and violence being conducted by the UK in the name of
‘saving gays’ both during imperialist wars abroad and at home, as it
covers up the systemic violence of immigration detention. We will
turn to this issue in the next section.

3.2.2 Immigration Violence

As discussed, some of the more reformist groups single out the
position of LGBT asylum seekers in the UK asylum and overall
immigration system and demand specialised treatment for LGBT
cases. As the current situation stands, the asylum system is found to
exhibit institutional homophobia. Or, in the words of UKGLIG’s
Paul Dillane: ‘We do not believe this is reasonable or fair and we will
continue to advocate for greater respect and better protection of
LGBT people who flee to this country in search of sanctuary’.101

When LGBT cases are mistreated the system is thought to ‘fail’ and
improvement would mean a ‘fair immigration system’.102

In addition to this exemplifying reformist politics rather than
radical politics, it raises the question of how we should interpret
these aims. What happens when the immigration system is made
LGBT friendly, for example, as UKGLIG proposes, in the concrete
shape of no longer placing LGBT cases on fast track? One con-
sequence is that the LGBT asylum seeker is placed in direct conflict
with other migrants, and in particular with other migrants at risk of
being found ‘bogus’ and ‘undeserving’. As such LGBT reformist
politics contribute to the legitimation of all the other aspects of
asylum policies and of the immigration control system in general.
When Detained Fast Track is considered to be an inappropriate
system to assess the complexity of LGBT asylum cases, it is question-
able whether it was the correct system via which other asylum cases
should be judged. Rather, reformism focused solely on LGBT rights
implicitly sanctions the possibility and desirability of distinguishing
between ‘complex’ and ‘simple’ asylum cases, something the Home
Office itself does not have any concrete criteria for but makes

101 Paul Dillane, ‘From our New Executive Director’ (UKGLIG blog, 15 August
2014) <http://uklgig.org.uk/?p=1440> accessed 15 September 2014.

102 Interview with Aderonke Apata, asylum seeker and member of LISG
(Manchester 7 August 2014)
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contingent on the discretion of the officer at the initial asylum
interview. More fundamentally, making detention centres ‘LGBT
proof’ may result in the covering up of the systemic violence inherent
to immigration detention. If immigration detention is considered to
be an outright case of state violence and the production of disposable
bodies, then making it more endurable for a privileged group of
people does not seem to cut to the core of the issue. Rather, it runs
the risk of obscuring the fact that violence is an unavoidable part of
immigration detention.

What seems to happen in these instances of singling out LGBT
asylum seekers as a special and privileged group of migrants is that
some queer lives can become liveable alongside the disposability and
‘killability’ of other queer and non-queer bodies. As Jasbir Puar
wrote in the context of homonationalism and sexual exceptionalism
in the US,103 the folding into life of some (homonormative) queer
subjects implies the exclusion and folding out of life of sexualised
and racialised others. The bio-politics on which the folding into life
is premised thus necessitates a necropolitics,104 which refers to the
active and deliberate production of death by the sovereign power.105

The bio-politics on which specialised LGBT asylum policies and
practices are based, thus seem to go hand in hand with the necro-
politics that produces social death—life stripped of all rights and
thus of liberal-legal personhood106—via the indefinite detention of
(queer or not) ‘bogus’ refugees. At times it also results in literal death:
death through the consequences of forced return; as a result of the
violence applied by immigration officials to a migrant who is force-
fully deported; or death in detention due to inadequate medical treat-
ment, violence within the detention centres or suicide. Activism that
privileges LGBT asylum seekers as a special category of ‘real’
refugees runs the risk of complicity in this death-producing politics.

However, it should not be forgotten that the motivation
behind both reformist and radical activism is precisely a resistance
against death-production. Anne of the SaveAnne campaign and

103 Puar (n 38).
104 Haritaworn (n 38).
105 Achille Mbembe, ‘Necropolitics’ (2003) 15(1) Public Culture 11.
106 Lisa Marie Cacho, Social Death: Racialized Rightlessness and the
Criminalization of the Unprotected (New York University Press 2012).
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Prossie N were fleeing from politics that folds them out of life, such
as what was happening through the Ugandan anti-homosexuality bill
in early 2014 (this bill was then rejected by the constitutional court
in August 2014). In addition, Ira Putilova fled from increasing
homophobia in Russia and the threats she received because of her
political activism. Whilst her solicitor advised her not to mention her
sexuality as a reason for seeking asylum, as the evidence on political
activism was strong enough, Putilova insisted on including this in her
claim so as to set a precedent for future cases in the UK and Europe.
She expects more LGBT asylum requests from Russians in the future,
due to the enactment of homophobic legislation there. Putilova calls
this her ‘tiny bit of activism’ within her asylum claim. 107

These examples show that, rather than rejecting activism in
support of LGBT asylum seekers as opportunism, it seems more
accurate to acknowledge that activists sometimes need to defer to the
bio-politics of one state in order to survive the necropolitics of an-
other. Activists have to navigate a tremendously complex world,
fraught with geopolitical power relations and currently within a
historical conjuncture that produces hegemonic discourses of homo-
nationalism and sexual exceptionalism. This navigation comes with a
variety of dilemmas, which have been discussed, but these dilemmas
perhaps tell us more about ‘the state of the world’—the world within
which activism is carried out—rather than about ‘activism’ itself, as
if this could exist devoid of any context.

3.3 Border Performance

The joint discussion of sexual exceptionalism, immigration policies,
and activist practices in support of queer asylum seekers in this and
the previous chapter enables us to read sideways. It enables us to see
the consequences and controversial aspects of immigration control in
the UK as well as the activism that tries to negotiate this—both
radical and reformist. In such practices, the activists contest the sex-
ual and territorial borders, but the dilemma is that they unwillingly
contribute to their re-inscription.

107 Putilova (n 92).
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Therefore, rather than being entirely oppositional to border
enforcement, activists are also border performers. That is, they give
meaning to the border by negotiating and contesting it.108 The ‘bor-
der regime’109 thus not only consists of official border guards and
unofficial border enforcers such as health service providers or
landlords, but also of activists. This leads to the understanding of
activisms in support of queer asylum seekers as social struggles
during which what is at stake is ‘no less than the state itself,’ because
they ‘operate within the fetishized … parameters of already-constit-
uted (reified) state formations and their regimes of “legality” and
“illegality”’.110 Activists can and do alter the meanings of such para-
meters, but they cannot completely opt out of bordering practices
and immigration systems. Therefore, their struggles not only chal-
lenge state formation, but also reinforce it.

Conclusion

This research makes a connection between distinct academic fields
(migration, queer and border studies) and shows the linkages be-
tween them. It is demonstrated how concepts like the performance of
gender norms and the performance of borders are dramatically akin
to each other. Building strongly on the work of Chavez,111 Spade112

and De Genova,113 this paper contributes to the few connections that
have been made so far between queer politics and activism, and
migration politics and activism. This study adds to that emerging
field a perspective on the border work that is being done within and
through activism in support of queer asylum seekers. Furthermore it
illustrates the tensions between radical queer and rights-based mig-
ration politics, as the resistance against the violent death-production
inherent to immigration law necessitates the presentation of the
asylum seeker as worthy of saving. Rather than anti-normative de-

108 Johnson Corey et al, ‘Interventions on Rethinking “the Border” in Border
Studies’ (2011) 30(2) Political Geography 61.

109 De Genova (n 18).
110 De Genova (n 52) 112.
111 Chavez (n 14).
112 Spade (n 38).
113 De Genova (n 52).
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stabilisation this implies an appeal to the bio-political categorisations
of immigration control.

Where does this leave queer asylum activism? Is it possible to
envision some kind of division of labour between radicals and re-
formists, where both are valued for the way they push back and re-
arrange the boundaries caused by immigration control? Can they be
complementary, whereby reformists deal with the immediate vio-
lence experienced by queer asylum seekers while the radicals produce
a counter-hegemonic discourse challenging the very fundaments of a
system that territorialises belonging and subjectivity? These are
questions that have occupied my mind ever since Mercy’s campaign
and to which I have yet to find answers. I invite all those involved in
queer asylum activism to reflect on our actions, our politics and our
ethics. It is important to keep an eye on the ever-evolving context
within which our activism gets signified and potentially instrument-
alised for political agendas we may wish to oppose. Neither reform-
ist nor radical politics should be given our uncritical allegiance, but
with the use of our critical thought we should commit to seeking
grounds for activism whenever and wherever needed.
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Indigenous Peoples in a Refugee-Like
Situation: Living on the Border
Between Colombia and Brazil

GABRIEL GUALANO DE GODOY*

This article proposes to raise relevant topics of interest for
Latin America in the debate on international refugee protect-
ion, concerning indigenous rights, internal and international
displacements, hospitality and border cities. This brings into
question the international protection system, the production
of refugees’ identity and subjectivity, the nondemocratic
principle of nation-state borders and the Eurocentric lenses
of this political-legal field. After setting out the theoretical
and normative frame of reference, the article develops an in-
formative narrative about the context of indigenous refugees
in the Amazon region (from Colombia to Brazil). In the
conclusion, the text addresses the broader refugee definition
and protection in order to be attentive to the peculiarities of
indigenous forced relocation and dispossession in the region.

Introduction

Asylum-seekers, refugees, populations displaced due to armed confl-
ict and environmental causes, all face similar difficulties that demand
special international protection and humanitarian assistance. The
1951 United Nations Convention relating to the Status of Refugees
defines, in its first article, a person as a refugee only if there is a well-
founded fear of persecution and if he or she has crossed an inter-
national border and is unable to return to his or her country of
origin. This article concerns the circumstances facing indigenous

* Phd Candidate, Rio de Janeiro State University (UERJ). MSc in Law,
Anthropology and Society at the London School of Economics and Political Science
(LSE). LLM and BA in Law at the Federal University of Parana (UFPR). UNHCR's
Associate Protection Officer in Brazil. Email: gabrielgualano@gmail.com
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peoples who are in a refugee-like situation in the Amazon region, on
the border between Colombia and Brazil.

There are approximately 40 indigenous ethnic groups living
near Colombian international borders. This population tends to
remain invisible—intermingled in communities on either side of the
border. They neither register themselves as persons in need of
internal protection nor formally request asylum. In spite of this, it is
clear that forced displacements of indigenous peoples is taking place,
affecting in some cases the survival capacity of the ethnic group itself.
Today, the United Nations High Commissioner for Refugees
(UNHCR) and the international community have to deal with a new
and complex dynamic of forced migration, in which the differences
between categories are blurred.1

To address the issue, this article explores the consequences of
Patricia Tuitt’s considerations on the legal technique used to fab-
ricate a particular person—the refugee—and the role of international
refugee law in constructing the authentic refugee identity.2 This artic-
le will also elaborate some concerns on how this law operates in
Brazil, such as the selective exclusion of indigenous persons from the
refugee protection regime, and the violence represented by the border
itself. The formal inclusion of indigenous peoples within the state-
form is articulated in such a way that continues to perpetrate their
political exclusion. To survive the experience of being originally dis-
possessed, the indigenous peoples have to deal with the experience of
desubjectivation.3 Following Giorgio Agamben,4 it is possible to
argue that those non-status indigenous persons exemplify a form of
depoliticised bare life, the subjects of politics of exception and
border violence.

There exists a multiplicity of reasons for someone to seek or to
be granted asylum. Forced displacements do not have a specific and
distinct source but do have multiple, complex, and interrelated ones.
Competition for land and resources, abrupt economic and political

1 This article does not reflect the UNHCR’s opinion on the matter.
2 Patricia Tuitt, False Images: Law’s Construction of the Refugee (TJ Press 1996) 2.
3 Judith Butler and Athena Athanasiou, Dispossession: The Performative in the
Political (Polity Press 2013) 28.

4 Giorgio Agamben, Means without End: Notes on Politics (Vincenzo Binetti and
Cesare Casarino trs, University of Minnesota Press 2000) 23.
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transitions, authoritarian governments, growing inequality among
people and communities, identity politics and historical legacies such
as colonialism, are the most frequent factors that lead to violent
conflict.5

Displaced persons can be considered refugees if their status fits
into the legal definition of the term, however many of those dis-
placed lives are not incorporated into that definition. This is the case
for many displaced populations that do not cross international bor-
ders but become internally displaced persons (IDP) within their own
countries. It is important to point out that there is no legal definition
of IDP under international law. An even more unprotected situation
is the case of other displaced populations who have no specific inter-
national legal instrument to assure their protection after they cross
international borders due to environmental degradation, famine,
extreme poverty, or flight from economic, social, and cultural vio-
lations. Dealing with this difficult topic, Goodwin-Gill summarises
the concern of some scholars:

We turn to human rights doctrine for assistance in filling
out the grey areas. In doing so, we may wonder why it is
permissible to distinguish in favour of Convention refugees,
when other violations of rights seem no less serious. Why
do some types of harm carry more ‘value’ than others?6

The objective of this article is to illustrate how international
refugee law functions within this legal sphere to create a particular
identity, that of the ‘Convention refugee’. The law of refugee status
will only protect persons that fit the authentic refugee image. In this
sense, international refugee law appears not to recognise its own
limitations when it portrays the refugee flow phenomena as reducible
to a strict legal definition, specifically the definition of refugee under
article 1 of the 1951 Refugee Convention.7 This denial has halted the

5 Commission on Human Security, Final Report of the Commission on Human
Security presented to the UN Secretary-General (1 May 2003)
<http://www.un.org/humansecurity/sites/www.un.org.humansecurity/files/chs_final
_report_-_english.pdf> accessed 29 August 2015.

6 Guy Goodwin-Gill, ‘Asylum 2001: A Convention and a Purpose’ (2001) 13
International Journal of Refugee Law 1.

7 Tuitt (n 2) 2.
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search for an appropriate solution to the rapidly increasing number
of asylum-seekers.

It is relevant at this point to explain the distinction between an
asylum-seeker and a refugee. An asylum-seeker is someone who
claims to be a refugee but whose application has not been con-
clusively reviewed. States have the primary responsibility to protect
refugees and have established national asylum systems to decide
which asylum claims qualify for international protection. After being
judged through the proper legal procedures and not granted asylum,
asylum-seekers can be sent back to their home countries. Because of
this decision, many displaced lives are in danger, as they have no ac-
cess to a safe protection regime. A notable example is the indigenous
population living in a refugee-like situation on the border between
Colombia and Brazil. This problem puts into question not only the
relation between the nation-state and colonialism, but the very limit
of democracy: according to Étienne Balibar, borders are its non-
democratic principle.8

This article relies on the review of legal9 and anthropological10

narratives on the refugee condition and on the assessment of internal
United Nations11 reports highlighting the situation of indigenous
peoples in a refugee-like situation. The bibliography is inspired by
the intent to portray law in society,12 and to show how international
refugee law constructs the refugee identity in Europe and recon-
structs it in Latin America. Here the paper follows Tuitt, who has
studied ‘what has become of the refugee, both as a broadly con-
structed individual and as a Western European legal construction’.13

8 Étienne Balibar, Politics and the Other Scene (Christine Jones, James Swenson and
Chris Turner trs, Verso 2002) 75.

9 James C Hathaway, The Rights of Refugees under International Law (Cambridge
University Press 2005) 154; Guy Goodwin-Gill and Jane McAdam, The Refugee in
International Law (3rd edn, Oxford University Press 2007) 51.

10 Michel Agier, On the Margins of the World: The Refugee Experience Today
(David Fernbach tr, Polity Press 2008) 34; Tuitt (n 2) 155.

11 Erica Feller, Volker Türk and Frances Nicholson (eds), Refugee Protection in
International Law: UNHCR’s Global Consultations on International Protection
(Cambridge University Press; UNHCR 2003) 613.

12 Martha Mundy and Alain Pottage, Law, Anthropology and the Constitution of
the Social: Making Persons and Things (Cambridge University Press 2004) 6.

13 Tuitt (n 2) 2.
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This theoretical perspective critically portrays law in practice, or law
as a discursive technology,14 intervening in reality to the point of
building the authentic victim subject,15 and designing the frontiers of
democracy.

The structure of this article is divided into three main parts.
First, is a brief history of the modern response to forced displace-
ment, exploring the argument of the legal fabrication of the refugee.
Forced displacement is affecting millions of people, including indig-
enous peoples in Latin America, compelling them to flee and to seek
asylum in a safe place. The modern concept of ‘refugee’ only applies
to the displaced lives of those that fit the Western European legal
definition as determined by the 1951 United Nations Convention
relating to the status of Refugees. The second part offers a short
glance at how forced displacement in Colombia has pushed indigen-
ous peoples into a refugee-like situation. The third part is a descript-
ion of refugee protection strategies in Brazil and the limits within the
law of refugee status for those indigenous peoples in a refugee-like
situation in the Amazon region, on the border between Colombia
and Brazil, who do not have access to a legal protection regime. In
conclusion, the paper argues that, in the Latin American context, the
law has recreated the refugee identity, but its potential and the role
of the international community remains ambiguous. On the margins
of the nation-states, indigenous peoples put into question the vio-
lence of the border and the experience of dispossession. The line they
traditionally ignore may be critically exposed as the antidemocratic
condition of democracy itself.16 As Costas Douzinas has explained,
the refugee ‘represents in an extreme way the trauma that marks the
genesis of state and self and puts to the test the claims of universalis-
ation of human rights.’17

14 Mundy and Pottage (n 12).
15 Elizabeth A Povinelli, The Cunning of Recognition: Indigenous Alterities and the
Making of Australian Multiculturalism (Duke University Press 2002) 6.

16 Balibar (n 8) 85.
17 Costas Douzinas, The End of Human Rights (Hart Publishing 2000) 358.
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A Brief History of the Modern Response to Forced
Displacement: The Legal Fabrication of the Refugee

Agamben offers a powerful genealogy of the contemporary human-
itarian regime. For him, the violence of the border is the effect of the
operative paradox of state sovereignty. His analysis is particularly
interesting in its portrayal of the refugee as a key figure of con-
temporary politics. According to Agamben, it was never simple to
distinguish between stateless persons and refugees:

From the beginning, many refugees who technically were
not stateless preferred to become so rather than to return
to their homeland (this is the case of Polish and Roman
Jews who were in France or Germany at the end of the
war, or today of victims of political persecution as well as
of those for whom returning to their homeland would
mean the impossibility of survival). On the other hand, the
Russian, Armenian and Hungarian refugees were promptly
denationalized by the new Soviet or Turkish governments,
etc. It is important to note that starting with the period of
World War I, many European states began to introduce
laws which permitted their own citizens to be denatural-
ized or denationalized.18

The modern history of systematic international protection of dis-
placed persons is a reaction to the context described above and it
starts with the League of Nations. Analysing history and law will
provide a clearer picture of the genealogies of how particular move-
ments of persons have been interpreted in different ways over time.

In 1921, the Office of the High Commissioner for Russian
Refugees was created to deal with the problem of the Russian exodus.
Its main task was to define the legal status of one to two million
Russians that had fled due to famine, armed conflict or for political
reasons. It was also responsible for organising repatriation or reset-
tlement and for providing work and assistance for the displaced
Russians.19

18 Agamben (n 4) 17.
19 Hathaway (n 9) 83.
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Due to the collapse of the Ottoman Empire and the beginning
of World War I, many persecuted ethnic groups, such as Assyrians,
Jews, and Serbs, fled from their territories and became displaced. For
the first time, the international community had to deal with
numerous mass movements of people and their vulnerable and
urgent humanitarian situations.20

The period between World War I and II was extremely turbu-
lent. The economic crisis of 1929 and its harsh consequences caused
countries to react with nationalistic and protectionist policies that
imposed restrictions on the free movement of people. With the Soviet
Union’s entrance into The League of Nations, the League was losing
its leadership, which worsened the problem of refugee protection be-
cause of the belief that refugees were conspiring against the Com-
munist ideal. In 1933, the rise of Hitler generated an even greater
tide of displacement. In a strong critique of this episode, Zygmunt
Bauman states that what the European Christian bourgeoisie could
never forgive Hitler for was ‘not the crime of genocide, but the crime
of having applied to Europe the colonialist actions’.21

Faced with the difficulties of ensuring assistance, the League of
Nations recognised the need for a conventional instrument that
granted protection to those considered refugees. Thus, in 1933, the
Convention on the International Status of Refugees was adopted.
Refugee status was granted to specific groups that had emigrated and
only for those without any government protection.

From 1935 until 1938, new instruments of protection were
designed to encompass victims adversely affected by a specific social
or political event, dependent upon whether or not this was a prob-
lem of international legal status.22 This fact reflected the change in
the nature of conflicts and of the causes of mass displacement.

As World War II progressed, the volume of displaced persons
swelled to an unprecedented amount. Hence, in 1943 the United
Nations Relief and Rehabilitation Agency (UNRRA) was founded
with resettlement as its primary task. In 1947, UNRRA was replaced
by the International Refugee Organisation, which was subsequently

20 Agamben (n 4) 18.
21 Zygmunt Bauman, Society under Siege (Polity 2002) 109.
22 Agamben (n 4) 20.
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replaced in 1950 by the Office of the High Commissioner for Ref-
ugees. Previously, in 1949, the United Nations Relief and Works
Agency for Palestine Refugees in the Middle East was founded to
care for displaced Palestinians. Two years later, the United Nations
Convention Relating to the Status of Refugees was adopted and a
new regime of international protection was established.23

Resolution 319 (IV) of the UN General Assembly of December
1949 established the UNHCR and stated that the agency would
operate for a period of 3 years from January 1951.24 Its core man-
date was to give safe haven to asylum-seekers and to protect them
from refoulement, which is protection against expulsion or return to
the frontiers of territories where the life or freedom of the refugee
would be threatened.

Article 1.A(2) of the 1951 Convention contains the inter-
nationally binding definition of the term refugee, which is applicable
to any person who:

As a result of events occurring before 1 January 1951 and
owing to well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular
social group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is un-
willing to avail himself of the protection of that country.25

As article 1.A shows, the 1951 Geneva Convention was limited in
scope to people who became refugees as a result of events occurring
prior to 1951, particularly referring to two million Europeans. In
this sense, the international law on refugee status is a by-product of
historical and contemporary Western European ideologies, function-
ing ‘at the very margin of most refugees’ lives’.26 Article 1.D also
states, ‘This Convention shall not apply to persons who are at pres-
ent receiving from organs or agencies of the United Nations other
than the United Nations High Commissioner for Refugees protection
or assistance’. Tuitt’s conclusion is that refugee law has proven to be

23 Goodwin-Gill and McAdam (n 9) 16.
24 Refugees and Stateless Persons, UNGA Res 319 (IV) (3 December 1949) UN Doc
A/RES/319.

25 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered
into force 22 April 1954) 189 UNTS 137 (Refugee Convention).

26 Tuitt (n 2) 23.
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resistant to more expansive ideologies concerning the protection of
refugees themselves.27

Crossing borders can change someone’s status under
international law. It is this that makes an authentic refugee, separat-
ing it from other figures like the immigrant or the stateless person.
From that moment on, under international refugee law, a person
may have access to different protection regimes dependent upon their
location in the world.

As Costas Douzinas has explained, ‘the law divides inside from
outside and is then asked to heal the scar or bandage it by offering
limited protection to its own creations’.28 Everything happens as if
indigenous peoples have survived the end of their world. The drama-
tic situation faced by them in contemporary capitalism is being
dispossessed up to a point of non-return at the same time as they are
considered protected by the state. That is precisely the violent struc-
ture of the contemporary protection regime available for indigenous
peoples.

Tuitt argues that the refugee identity differs from region to
region and it encompasses known refugee phenomena to varying
degrees. For her, ‘One of the main functions of refugee law has been
to shape or construct an official or formal identity of refugee’,29

meaning that international refugee law literally makes the difference.
Following Tuitt, it is possible to argue that the legal form itself is a
discursive technology. The refugee status determination procedure
will be the file that ‘constructs’ the refugee.30 According to Bruno
Latour, this happens ‘when law itself secretes an original form of
contextual networking of people, acts and texts, so that it would be
very difficult to define the notion of social context without resorting
to legal concepts’.31 However, the law’s construction of the refugee
might lead to a false image or to competing images. Therefore, it is
interesting to try to understand how other constructions of the
refugee have sought to compete with the ‘Convention refugee’.

27 ibid 6.
28 Douzinas (n 17) 358.
29 Tuitt (n 2) 14.
30 Mundy and Pottage (n 12).
31 Bruno Latour, The Making of Law: An Ethnography of the Conseil D'Etat (Polity
2010) 260.
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Until the 1960s and 1970s, the international community was
concerned with displacements occurring mainly in Europe. As the
process of decolonisation and independency conflicts increased in
Africa, the UNHCR had to address new displacement problems
arising in that region. Due to the limitations of the 1951 Convention
definition, a Protocol Relating to the Status of Refugee of 1967 was
added to remove the time limit from the requirements for eligibility.
Law as a discursive technology was able to transform the way people
were perceived to be refugees or not.

The 1967 Protocol reflected historical developments in the
‘Third World’ resulting from a combination of causes including
decolonisation, the formation of new states, underdevelopment, class
and ethnic conflicts, superpower rivalries, revolutions, and dictator-
ships. As a result of those changes, the Organisation of African Unity
decided to draft a Convention for the protection of those they realist-
ically considered to be refugees. In 1969, the Convention Governing
the Specific Aspects of Refugee Problems in Africa was adopted. This
expanded the definition of refugee applying it ‘to every person who,
owing to external aggression, occupation, foreign domination or
events seriously disturbing public order … is compelled to leave his
place of habitual residence in order to seek refuge in another place
outside his country of origin or nationality.’32

At the regional level, the Organisation of American States
considered a broadening of the 1951 refugee definition to be neces-
sary in view of the experiences of displacement in the region. There-
fore, in 1984, the Cartagena Declaration on Refugees recommended
to protect victims of serious civil violations of human rights as
refugees.33

The modern concept of refugee applied to those displaced lives
that fit the Western European legal definition, as determined by the
1951 United Nations Convention Relating to the Status of Refugees,
had to be expanded. In this sense, international refugee law const-

32 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa,
(adopted in Addis Ababa 10 September 1969, entered into force 20 June 1974)
1001 UNTS 14691, art 1.2.

33 Cartagena Declaration on Refugees (adopted by the Colloquium on the
International Protection of Refugees in Central America, Mexico and Panama, 22
November 1984) OAS Doc OEA/Ser.L/V/II.66/doc.10, rev 1, 190-93.
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ructed the refugee identity in Europe and reconstructed it in Latin
America. After the Cartagena Declaration, Latin American countries
started adopting a refugee definition that also protects victims of
serious violations of human rights in a broader sense.

However, an additional issue taken into consideration when
troubleshooting the contemporary response to forced displacement is
the will to preserve national security. Even Latin American countries
that have included in their legal regime a broad refugee definition
may end up not applying it. More than refraining from granting
asylum, states are increasingly tolerating desubjectivation processes
by allowing the arbitrary detention of refugees without due pro-
cess.34 As a consequence, people are often turned back by force at
border points, indiscriminately detained, and returned to countries
where their human rights may be at risk, all of which are violations
of the principle of non-refoulement, according to article 33 of the
1951 Convention.

There is therefore sufficient evidence to support the belief that
persons that would have a perfectly good claim to refugee status (in
the broad sense) might no longer bother to submit asylum applicat-
ions, fearing they may be apprehended, detained and ultimately de-
ported. Somehow the law that was constructed to protect the victim
might end up producing new victims of law itself.

Following Arendt, Agamben reached a critical conclusion
regarding the institutional response to this tide of refugees:

these organisations and the single states have proven, de-
spite the solemn evocations of the inalienable rights of
man, to be absolutely incapable not only of resolving the
problem but also simply of dealing with it adequately. In
this way the entire question was transferred into the hands
of the police and of humanitarian organisations.35

Arendt wrote that the refugees, ‘driven from country to country re-
present the vanguard of their peoples—if they keep their identity’.36

34 UNHCR, Detention of Refugees and Asylum-Seekers (13 October 1986) No.44
(XXXVII) - 1986.

35 Agamben (n 4) 19.
36 Hannah Arendt, ‘We Refugees’ in Marc Robinson (ed), Altogether Elsewhere:
Writers on Exile (Faber and Faber 1996) 119.
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In a similar way, Agamben sees the refugee as ‘perhaps the only
imaginable figure of the people in our day’.37 If the nation-state and
traditional legal-political categories are declining, the refugee appears
as ‘the sole category in which it is possible today to perceive the
forms and limits of a political community to come’.38 Indigenous
peoples and refugees have something in common: their bodies and
their mode of being in the world represent a political resistance.
Costas Douzinas explores the idea of the refugee as the represent-
ative not only of total otherness, but also of our own exile.39 In this
sense, we are strangers, or refugees, ourselves. Indigenous refugees
are not only the absolute other, but also as a reminder that our
protected identity, our peace, and security may be also fragile and at
risk.

Forced Displacement in Colombia: Indigenous Peoples in
a Refugee-Like Situation

For over fifty years, the civilian population in Colombia has been
suffering the effects of an internal armed conflict between guerrilla
groups, mainly the Fuerzas Armadas Revolucionarias de Colombia
(FARC), the Ejército de Liberación Nacional (ELN), paramilitary
forces, the Autodefensas Unidas de Colombia (AUC), and the
Colombian army.40

Colombia has been described as a country divided into three
parts: the south, dominated by Marxist guerrillas; the centre and the
big cities, controlled by the government; and the north, where the

37 Agamben (n 4) 16.
38 ibid 16.
39 Douzinas (n 17) 358.
40 International Committee of the Red Cross, ‘Colombia: Plight of Conflict Victims
Mostly Unreported’ (ICRC Resource Centre, 26 April 2010)
<https://www.icrc.org/eng/resources/documents/news-release/2010/colombia-news-
260410.htm> accessed 22 December 2015; UNSC, ‘Report of the Secretary-
General on Children and Armed Conflict in Colombia’ (28 August
2009) S/2009/434; Amnesty International, “‘¡Déjennos en paz!” La población civil,
víctima del conflicto armado interno de Colombia’ (2008)
<http://www.acnur.org/biblioteca/pdf/6736.pdf> accessed 29 August 2015.
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rightist paramilitaries prevail.41 However, the country described by
Michel Agier is far more complex. Besides the well-known historical
struggle for land reform, the anthropologist portrays a contradictory
place where murderers and victims rub shoulders:

In Colombia, the heterogeneity of the category of dis-
placed persons reflects the character of the violence itself.
Among them can be found ex-guerilleros as well as para-
militaries and their sympathisers, both sides still occasion-
ally active in urban groups; criminals fleeing their former
accomplices and ‘social cleansing’ militias who have been
temporarily recruited from criminal elements; peasants ter-
rified by news of the arrival of guerrilla war, who have
abandoned house and land, and those who have fled the
repression of the army because they gave in to the brutal
orders of the drug traffickers to grow coca on their
fields.42

It does not help to think of Colombia as a country that has violencia
as its unifying myth. As suggested by Marco Palacios, ‘We can
understand this chaotic hodgepodge only by investigating what goes
on in local societies’. The historian ended his book having to admit
‘the impossibility of a military solution to the conflict’, ‘even under
the auspices of the US-sponsored Plan Colombia’.43

Nevertheless, Colombia continues to be trapped in a
multifaceted conflict. The number of internally displaced persons has
increased from 2004 to 2009 by an average of 250,000 people per
year. According to the 2010 UNHCR country operations profile,
there were 3,303,979 IDP in Colombia.44 The situation is at its worst
in rural areas where the conflict has shifted towards the frontiers,
mainly: Putumayo and Nariño, near Ecuador; Catatumbo, near
Venezuela; and Chocó, near Panama. According to official figures of

41 Marco Palacios, Between Legitimacy and Violence: A History of Colombia
(1875-2002) (Richard Stoller tr, Duke University Press 2006) 260.

42 Agier (n 10) 31-32.
43 Palacios (n 41) 267.
44 Report of the National Government to the Constitutional, see Constitutional
Court, Sentencia T-025/04

<http://www.corteconstitucional.gov.co/relatoria/2004/t-025-04.htm> accessed 29
August 2015.
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30 June 2014, more than 5.7 million people have been internally
displaced in Colombia since the start of recording official cumulative
registration figures; more than 64,500 people were officially declared
displaced during the first half of 2014 and were awaiting registration;
the national Victims Unit officially registered almost 24,000
people.45

In this context, ethnic minorities have become increasingly
vulnerable to violence and to the threat of displacement. During the
period of 1996 to 2002, almost 1,000 indigenous individuals were
victims of murder and around 13,000 displaced from their territories.
During the same period in Columbia, 19,000 people were kidnapped,
6,000 were murdered in massacres, and 182,000 through violent
murders. Those violent killings have affected at least 21 indigenous
ethnic groups.46 The 94 indigenous communities living in Colombia
are vulnerable to the worst displacement crisis in the Americas. Due
to the precarious situation of the Colombian Unified Registry System,
it can be inferred that many displaced persons have not been register-
ed and, therefore, are not part of the official statistics. In the decade
of 1995 to 2005, indigenous groups represented two to three per
cent of the total amount of displaced persons in Colombia. In 2009,
Afro-Colombians and indigenous peoples estimated to have repres-
ented between 17 and 30 per cent of Colombian IDPs.47

Indigenous lands have become the scene of confrontation be-
tween armed guerrillas, paramilitary groups, and the army. Many
circumstances have had a strong influence on this phenomenon,
including the growing militarisation of the borders, where many
native communities are located, and the expansion of the conflict

45 See UNHCR, ‘Country Operations Profile—Colombia’ (2015)
<http://www.unhcr.org/pages/49e492ad6.html> accessed 29 August 2015.

46 UNHCR country of origin information:
<http://www.acnur.org/t3/recursos/informacion-sobre-pais-de-origen/busqueda>
accessed 29 August 2015.

47 Comisión de Seguimiento a la Política Pública sobre el Desplazamiento Forzado,
Garantizar la Observancia de los Derechos de la Población Desplazada
<http://www.internaldisplacement.org/8025708F004CE90B/(httpDocuments)/73C
67C3F2B667C88C12575E00041A054/$file/VOL_2_DH.pdf>; Minority Rights
Group International, State of the World’s Minorities and Indigenous Peoples 2009:
Colombia <http://www.oei.es/pdf2/estado_mundial_minorias_unicef_2009.pdf>
accessed 22 December 2015.
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towards the east side of the country.48 The freedom to choose to
remain in their places of origin under international human rights law
has encouraged the indigenous peoples to create strategies for safe-
guarding their autonomy and authority, even in a situation of dis-
placement. This objective stimulates these groups to establish them-
selves in neighbouring areas and in the interior. They retreat demo-
graphically and seek to protect themselves in what they call zonas
internas de asilo.49 In these ‘internal asylum zones’, the displaced
people have an opportunity to continue to access their family, social
authorities, as well as other members of their community who have
not departed from their original land. This is a particular ethics of
hospitality to resist the threat to dispossession.

Some displaced indigenous individuals migrate to the big cities,
where they commonly suffer from poverty, drug addiction, criminal-
ity, or sexual abuse. For others, this forced migratory cycle will only
end in neighbouring countries where they seek asylum. In this situat-
ion, a different legal regime applies to the international law of refu-
gee status. According to the UNHCR, between 1994 and 2004,
45,792 Colombians sought asylum in Venezuela, Ecuador and Pana-
ma.50 Mass displacements of indigenous peoples and their families
were reported in 2009 and in 2010.51

The UN Office for the Coordination of Humanitarian Affairs
(OCHA) reported that, on 10 October 2009, in rural areas of the
township of Olaya Herrera, a group of approximately 940 Afro-
Colombian and indigenous persons (Eperara Siapidara indigenous
group) were forced to flee the region. Their flight was due to recur-
ring violent confrontations between the national army and illegal

48 UNHCR Colombia, Indigenous Displacement and Public Policies, Report
Presented at the Inter-American Human Rights Institute, on 17 May 2006, in San
José de Costa Rica, for the Regional Specialized Consultation on Indigenous
Migrations
<http://www.acnur.org/t3/fileadmin/scripts/doc.php?file=t3/fileadmin/Documentos/
BDL/2006/4553> accessed 29 August 2015.

49 ibid.
50 ibid 8.
51 UNHCR, ‘UNHCR Eligibility Guidelines for Assessing the International
Protection Needs of Asylum-Seekers from Colombia’ (27 May 2010)
HCR/EG/COL/10/2.
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armed groups in the Pacific Coast department of Nariño.52 On 12
March 2010, 209 indigenous and Afro-Colombians (40 women, 48
men and 121 children) in the rural area of Santa Barbara, Iscuandé
Municipality (Pacific coast of Nariño Department) were forcibly dis-
placed as a consequence of the arrival of approximately 300 men
from an illegal armed group in the area.53

In 2004, on the 20th anniversary of the Cartagena Declaration,
the Mexican Declaration and Plan of Action recognised the link
between the internal displacement in Colombia and the search for
asylum in other countries.54 However, the situation of indigenous
peoples in a refugee-like situation on the border between Colombia
and Brazil is still a challenge. The extended Latin American refugee
definition has an ambivalent effect: the traditional normative-dis-
cursive apparatus of refugee law offers the classic image of the refu-
gee; however, a broader definition may not solve the fundamental
problem of constructing a particular identity for the refugee. Besides,
this particular identity is precisely where the problem of recognition
resides, since it is still complex for indigenous persons to be recognis-
ed as refugees. In order to apply the extended refugee definition, the
state demands a double performance from the indigenous subject in
accordance with an image of the authentic indigenous refugee. They
have to perform their indigeneity as if they were still colonial refu-
gees. They should be able to embody at the same time the stereo-

52 UN World Food Programme, ‘Colombia: Humanitarian Situation Report (2009)’
(Relief Web, 21 Oct 2009) <http://reliefweb.int/report/colombia/colombia-wfp-
humanitarian-situation-report-21-oct-2009> accessed 29 August 2015; OCHA,
‘Weekly Humanitarian Report’
<http://www.reliefweb.int/rw/RWFiles2009.nsf/FilesByRWDocUnidFilename/MU
MA-7X32L3full_report.pdf/$File/full_report.pdf> accessed 29 August 2015;
Karmen Ramírez Boscán, ‘Displacement of the Wayuu’ (Colombia Reports, 28
January 2009) <http://colombiareports.com/opinion/107-human-rights/2708-
displacement-of-the-wayuu-one-of-colombias-long-lasting-tragedies.html> accessed
29 August 2015.

53 OCHA, ‘Weekly Humanitarian Bulletin’ (Issue 1, 8-14 March 2010)
<http://reliefweb.int/rw/RWFiles2010.nsf/FilesByRWDocUnidFilename/MINE-
83TRWF-full_report.pdf/$File/full_report.pdf> accessed 29 August 2015.

54 OAS, Mexico Declaration and Plan of Action to Strengthen International
Protection of Refugees in Latin America (16 November 2004)
<http://www.oas.org/dil/mexico_declaration_plan_of_action_16nov2004.pdf>
accessed 22 December 2015.
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typical image of the native inhabitant and the stereotypical image of
the war refugee to benefit from international protection.

To be attentive to indigenous forced relocation, the recognition
of these peoples’ displacement encompasses multiple actions, such as
legal and institutional recognition, recognition of indigenous org-
anisations and authorities, and the building up of their active role
aiming for long lasting solutions. Nevertheless, formulating a public
policy of prevention, protection, and attention towards this forced
displacement is difficult to achieve. The encounter with the stranger
represents the genesis of Latin American states. But, a policy of
hospitality for indigenous peoples has not been approached in any
systematic manner. On one hand, the rhetoric regarding the issue
still relies on a restrictive legal approach to the refugee identity; on
the other, the discourse relies on liberal multiculturalism,55 which in
the end is not a practice of respect, but a practice of abandonment. It
means that refugee law and UNHCR regional strategies are enabling
competing discourses regarding the protection of indigenous persons
in a refugee-like situation. It seems that hospitality could always be
converted into hostility and neglect. Besides, to be recognised as a
legal subject may not implicate an automatic protection response by
the state, but an automatic dispossession of one’s prior image of one-
self and one’s desubjectivation. To better understand this ambival-
ence we will now focus on the Brazilian asylum system.

Refugee Protection Strategies in Brazil and the Limits of
the Law of Refugee Status

On 16 November 1960, Brazil ratified the 1951 Convention on the
Status of Refugees, removing the geographical reservation on 9
December 1989. Brazil ratified the 1967 Protocol on 7 April 1972
and withdrew its reservations to Articles 15-17 on 3 December
1990.56

Brazil played a leading role in the adoption of the 2014 Brazil
Declaration and Plan of Action and the extended refugee definition

55 Povinelli (n 15) 153.
56 See Luiz Paulo Teles Ferreira Barreto, Refúgio no Brasil: a proteção brasileira aos
refugiados e seu impacto nas Américas (ACNUR 2010) 89.
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has an important role in the refugee status determination criteria of
the Brazilian refugee act and the practices of the National Committee
for Refugees (CONARE).57 Regardless of this adoption, the broader
definition is not being applied to protect indigenous peoples in a
refugee-like situation in Brazil.

Brazilian refugee law established CONARE as the government
body accountable for decision-making and responsible for eligibility
and policies to promote refugees’ integration in Brazil, as well as the
coordination of government support to UNHCR initiatives. Under
the presidency of the Ministry of Justice, CONARE is composed of
representatives from the Ministries of Foreign Affairs, Labour,
Health, Education, the Federal Police, one representative of civil
society (Caritas, a Catholic NGO dedicated to the assistance of
refugees), along with UNHCR, which has a voice, but does not have
voting privileges. The Federal Police is responsible for border control
and migration issues. Any foreign citizen or stateless person wishing
to submit a refugee claim must complete a declaration at any border
entry point or at a Federal Police station located in all Federal
capitals and main cities. Brazil is a Federal State, therefore administ-
rative institutions may vary dependent upon location.

Migration legislation in Brazil is very restrictive due to out of
date legislation enacted during the Cold War in the period of mili-
tary rule in Brazil, and inspired by the doctrine of national security.
Law 6815 from 1980,58 conceived with a rather xenophobic focus, is
called the ‘Foreigners’ Law’ (not an immigration law), and bars pos-
sibilities for regular migration to Brazil if an employer is not sup-
porting the application. Even provisions for family reunification are
very restricted. With the end of the dictatorship, successive civilian
governments had to issue amnesties to legalise the growing irregular
immigrant population. The lack of means to legalise their stay on
migratory grounds leads many migrants to submit false asylum
claims to avoid deportation and remain in search of a better solution,

57 See CONARE’s statistics and information regarding the Brazilian asylum policy:
Ministério da Justiça, ‘Lançada campanha de conscientização sobre refugiados’ (19
August 2015) <http://www.brasil.gov.br/cidadania-e-justica/2015/08/lancada-
campanha-de-conscientizacao-sobre-refugiados-1> accessed 29 August 2015.

58 Law 6815 1980 <http://www.planalto.gov.br/ccivil_03/leis/L6815.htm> accessed
22 December 2015.
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which has an impact on the number of rejected claims and creates
stigmas about certain nationalities.

In the Northern region of the state of Amazonas, the UNHCR
concluded a joint project with the Rio Negro Indigenous Federation
(FOIRN),59 to identify and assess the indigenous population of con-
cern in the Alto Rio Negro region.

In the Alto Solimões region, in the southwest of the State of
Amazonas, UNHCR concluded another agreement to conduct a de-
tailed survey to identify measures and assess protection needs of the
indigenous population of concern in a large area, approximately 800
km along the Amazon River. The security situation at the border
between Colombia and Brazil has deteriorated due to drug related
criminality connected to the Colombian conflict. This situation may
affect the reception of asylum-seekers but does not prevent access to
Brazilian territory.

In the Alto Rio Negro, bordering the Colombian province of
Valpés, the perception of insecurity has lead the Colombian indigen-
ous population surveyed by the UNHCR to hide from government
authorities and to seek asylum and protection in sister communities
in Brazil. Indigenous organisations in the area report attempts of
forced recruitment among indigenous youth in the border zone.
According to UNHCR Eligibility Guidelines for Assessing the Inter-
national Protection Needs of Asylum-Seekers from Colombia,

The continuing clashes between armed actors and the
fluctuating territorial control by armed groups and narco-
traffickers, including the illegal occupation of lands and
the exploitation of natural resources in reservations, has
resulted in human rights violations of indigenous persons
and Afro-Colombians. Such violations include individual
and mass murders, torture, forced disappearances, death
threats and forced displacement. … Furthermore, in areas
that are utilized for large economic projects, such as min-
eral and oil explorations, agro-industrial developments or

59 UNHCR and FOIRN showed concern with the situation of indigenous persons on
the border between Brazil and Colombia: ‘ONU critica impunidade no norte da
Amazônia’ (Instituto Percepções de Responsabilidade Social, undated)
<http://www.percepcoes.org.br/noticias.asp?idnoticia=831> accessed 29 August
2015.



Gabriel Gualano de Godoy

355

hydro-electric installations, the indigenous communities
are at serious risk of eviction and displacement.60

In light of the above, the UNHCR has considered that Afro-
Colombians and indigenous peoples are at particular risk for a
number of reasons, such as their actual or imputed political opinion,
their nationality or race. The security situation at the border area
may require special security measures or government action within
the framework of a working plan for the registration, assistance, and
protection of refugees in the Amazon region.61

Nevertheless, with the indigenous refugee populations scatter-
ed along an extensive and remote territory, the normal refugee status
determination procedure does not seem viable. The government does
not have the capacity or the intention to make special arrangements
for this population of concern and therefore the onus is on the
UNHCR to inform would-be asylum-seekers about the options
available to them. Until such time, and as the population of asylum-
seekers in the Amazon region reaches a sizeable number, negotiat-
ions will continue with the government to study other alternatives
for granting registration and documentation to this population in a
more expeditious manner.

So far, the procedure for refugee status determination in Brazil
works as follows: asylum-seekers apply for refugee status with the
Federal Police, which is in charge of migration procedures. With the
completed declaration form and questionnaire, the law authorises
the Federal Police to provide asylum-seekers and their families with a
temporary residency permit. This provisional document authorises
the asylum-seeker to remain on Brazilian territory until the final de-
cision is reached on his or her request.

CONARE eligibility officers then interview the asylum-seeker.
However, CONARE’s interview missions are usually only organised
whenever there is a reasonable number of asylum applicants in one
location. When this does not happen, it is common practice to
conduct interviews by telephone, which is a reason for concern due
to possible misunderstandings, inaccurate assessments or lack of

60 UNHCR, ‘UNHCR Eligibility Guidelines’ (n 51).
61 Maria Muller, ‘Displaced Indigenous Peoples in the Colombian Border Regions’,
New Issues in Refugee Research, Research Paper No 263 (UNHCR October 2013)
<http://www.unhcr.org/52710bf39.pdf> accessed 29 August 2015.
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translators. In such cases, the law clearly formulates the permissible
conditions for its own application. The selectivity of this operation
does not benefit the most vulnerable persons: those that arrive in the
country via small cities in border areas. This is precisely the case of
displaced indigenous persons. Once again, they are bodies out of
place, excluded from country of origin protection and unable to ac-
cess the country of asylum’s international protection regime. It seems
that dispossession, desubjectivation, and abandonment exposes the
hostile mode of relationship between indigenous persons and the
nation-state.

As of 31 July 2010, Brazil had hosted 4,305 recognised refu-
gees, from 75 different countries, of which Africans represent ap-
proximately 65 per cent, Angolans being around 39 per cent of the
total refugee population, living mostly in the cities of Rio de Janeiro
and São Paulo. The second and third largest groups of refugees were,
respectively, Colombians (589 persons), and Congolese from the
Democratic Republic of Congo (DRC) (431 persons).62

Brazil has experienced a dramatic increase in total asylum
requests in the past few years, and yet foreigners make up only 0.8
per cent of its total population of more than 200 million people.63

The country has become the main recipient of extraterritorial asylum
claims in the Americas region. Over 29,000 people applied for asy-
lum in 2014, while in 2010 the total number of asylum-seekers was
550.64

The accession of Colombia to the MERCOSUR’s Residence
Agreement has also had an impact in the regional context and in the
way its internal conflict is perceived abroad. According to this agree-
ment, Colombian nationals may apply for temporary residence in
Brazil, and after two years, they will be able to request permanent
residency. Since Colombia’s accession to the MERCOSUR Residence
Agreement, the vast majority of Colombians prefer to apply for

62 ‘Mini Feature: Brazil’ in (July 2010) 35 Forced Migration Review 45-49
<http://www.fmreview.org/disability/FMR35.pdf> accessed 29 August 2015.

63 According to the Ministry of Justice there are around 2 million foreigners living in
Brazil.

64 Statistics are available at UNHCR Brazil’s website: ‘Dados sobre refúgio no
Brasil’ (ACNUR 2014)
<http://www.acnur.org/t3/portugues/recursos/estatisticas/dados-sobre-refugio-no-
brasil> accessed 29 August 2015.
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residency in Brazil instead of asylum. Indeed, there was a decrease of
60 per cent in the number of asylum claims by Colombians between
2012 and 2014. This decrease stands in stark contrast to the general
rise in the number of asylum claims in Brazil: the general number has
increased 363 per cent within the same period.65

By mid-2015, the total number of recognised refugees in Brazil
was 7,700 (25 per cent of whom are women). Recognised refugees
come from 81 different countries, mostly from Syria, Colombia,
Angola, and the DRC. There are 1,300 refugees from Colombia,
1,072 from Angola, and 829 from the DRC. For the first time in
years, Syrian refugees have recently become the largest population,
surpassing both Colombian and Angolan refugees.66

Surveys conducted in the Amazon region during 2006 and
2007 estimated that persons in a refugee-like situation feel they are
invisible and many lack access to asylum procedures due to the
remoteness of the areas in which they have settled.67 This population
consists mainly of indigenous peoples who have settled in sister com-
munities from the same ethnic groups located on both sides of the
borders, farmers settled along the rivers, and urban populations liv-
ing in irregular migratory situations due to lack of information and
fear of deportation. The estimated data is disturbing. According to
the 2008 UNHCR Brazil Country Operations Plan, there were ap-
proximately 17,000 persons of concern in the Amazon region.68 If
there were a way to verify this situation, the whole profile of the
UNHCR’s operation in the country would change.

The reality of the forced displacements in the Amazon region
demanded a special strategy to be implemented by the UNHCR for
the protection of indigenous refugees. In the Colombian conflict,
several factors determine that indigenous people are particularly at
risk. Indigenous youth are forcibly recruited due to their knowledge
of remote regions and their ability to survive in jungle areas. Their
lands are sought after for the cultivation of illicit substances, guerril-
la training, and rest.

65 ibid.
66 ibid.
67 UNHCR Brazil, Country Operations Plan 2008-2009
<http://www.unhcr.org/470609532.html> accessed 29 August 2015.

68 ibid.
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Since 2002, with the failure of the last peace process and the
renewed offensive from successive Colombian governments against
irregular armed participants, persecuted agents retreated to jungle
areas. This strategy increased the impact of the Plan Colombia
throughout the Amazonian region. Movements from irregular armed
groups caused the displacement of thousands of Colombians, and
many of them sought refuge in the city of Leticia. The number of
formal asylum-seekers increased 300 per cent from 2005 to 2009
and 40 per cent of asylum applications from Colombian citizens
were submitted in the Amazon region of Brazil.69

Several UNHCR missions were conducted to evaluate and
survey refugees in the Amazon Region. A mission to the high
Solimões River was undertaken, researching along 1,000 km of the
river to 10 townships, 3 indigenous communities, and 3 entry points
along the border with Colombia. A survey was also conducted in
Manaus throughout the city, which is the main destination for asy-
lum-seekers in that region, along with two missions to Tabatinga
and Leticia, and a mission to the Alto Rio Negro region.70

In their activities in the border town of Tabatinga, the Federal
Police reported that about 400 Colombians cross the border every
month and 200 hundred potential asylum-seekers return to Colum-
bia. Leticia and Tabatinga are twin cities isolated from the rest of the
territory of Colombia and Brazil.71 No visa, passport, or other docu-
ments are required in order to cross the same urban area that is
located partly within Colombia and Brazil.

Many IDP from Leticia live on the Brazilian side of the border,
in Tabatinga, because they feel safer and avoid migrating further due
to the high cost of displacement in the Amazon region, the uncertain-
ty of displacement to a new country, and the existence of a language
barrier. The actual number of refugees in a questionable situation of
border displacement may reach thousands. Many of the internally
displaced refuse or are afraid to register; under-notification is already
a widespread phenomenon in Colombia. Officially, there are just
417 internally displaced people in Leticia. Nevertheless, over the last

69 UNHCR Brazil (n 67).
70 ibid.
71 Rebeca Steiman, ‘A geografia das cidades de fronteira: um estudo de caso de
Letícia (Colômbia) e Tabatinga (Brasil)’ (Master thesis, UFRJ 2002) 30.
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10 years the population of Leticia increased from 10,000 to around
40,000 inhabitants, which is the estimated number today.72

The situation in Colombia is causing a rise in the flow of
Colombian citizens to Brazil. As of 2000, there had been no asylum
claims logged in Tabatinga, when two families became the first to
apply for asylum at that border post. In 2003, there were four appli-
cations, with a similar number in 2004. The following year, 2005,
twelve claims were logged comprising almost fifty people.73 Other
UNHCR regional partners detected the presence of Colombians in
the cities of Tefé, Santo Antônio do Içá, São Gabriel da Cachoeira,
Coari and São Paulo de Olivença. Columbians can also be found
living in the border cities of Atalaia do Norte and Benjamin Con-
stant, which is a preferred location because it shares a border with
Peru. It is highly probable that Colombians can also be detected in
the cities along the 1,500 km of the lower and medium Solimões
River as far as Manaus.

The intensification of the conflict in the jungles bordering the
Amazonian provinces of Colombia has caused an intense displace-
ment of indigenous populations to Brazil. Notable examples are the
Tikuna communities. There are around 30,000 Tikunas in Brazil,
7,500 in Colombia, and 5,500 in Peru.74 All speak the Tikuna lang-
uage and are usually received by their sister communities. In two
communities visited by UNHCR between Benjamin Constant and
Tabatinga, the presence of 30 Colombian Tikuna families was
detected, approximately comprising 300 people. 3,800 indigenous
persons live in these two communities, almost 8 per cent of the total
population. On the Peruvian side, in the community of Estrecho, the
Pastoral ecclesiastic authorities also determined the presence of 39
families, approximately 400 people.

According to the Coordination of Indigenous Organisations of
the Brazilian Amazon (COIAB), there are several indigenous groups

72 UNHCR Brazil (n 67).
73 ibid.
74 Roberto Cardoso de Oliveira, ‘Viagem ao território Tükúna’ in Os diários e suas
margens: viagem aos territórios Terêna e Tükúna (Universidade de Brasília 2002)
271-338; João Pacheco Oliveira, ‘Ação indigenista e utopia milenarista: as
múltiplas faces de um processo de territorialização entre os Ticuna’ in Bruce Albert
(ed), Pacificando o branco: cosmologias do contato no Norte-Amazônico (UNESP
2002) 277-310.
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that have sister communities on the Colombian side, including:
Tukano, Cocama, Cocawa, Desana, Baniwa, Wanãna and Tariana.75

Many are deeply concerned about forced recruitment of indigenous
youth by irregular armed groups. If this trend is repeated along the
border area, we might estimate that there are over a thousand Col-
ombian indigenous refugees displaced along the Brazilian border.

UNHCR supported a survey conducted by the Rio Negro Indi-
genous Federation (FOIRN). The report confirmed preliminary in-
vestigations as to the presence of a significant number of indigenous
refugees in the Amazon region. 81 refugee families were visited in
one location, comprising approximately 405 people; all identify as
coming from Colombia, many forcibly displaced by violence and in
need of international protection. Surveys are still pending in at least
three more border regions which may host other important groups.

Under international human rights law, indigenous groups in
the Amazon region have the right of free movement across borders in
their traditional areas of occupation.76 Nevertheless, many are set-
tling on the Brazilian side due to a well-founded fear of persecution
in their areas of residence on the Colombian side. The customary
right to freedom of movement, enjoyed in times of peace, ceases to
exist in situations of conflict. Dispossessed indigenous groups who
were displaced can no longer return to their places of origin due to
conflict and must therefore consider taking advantage of the oppor-
tunity availed to them of the protection granted by acquiring refugee
status, the same as other non-indigenous refugees. Indigenous refu-
gees also require assistance as they suffer loss of property and cannot
prepare for their escape, the same as non-indigenous refugees. They
need protection against the danger of becoming stateless and they
therefore need proper documentation. Indigenous persons also have
to be protected from refoulement once they are settled in the asylum
country. In order to enjoy social rights such as health care, education,
housing, social programmes and social security, they need to have
the appropriate legal status. But, this inclusion is precisely the prob-

75 COIAB website <http://www.coiab.com.br/site/pagina/quem-somos/como-surgiu>
accessed 29 August 2015.

76 International Labour Organization, Convention 169/1989 (Convention
Concerning Indigenous and Tribal Peoples in Independent Countries)
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_I
LO_CODE:C169> accessed 22 December 2015.
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lem, since the consequence is losing one’s mode of existence, or being
exposed to the violent experience of desubjectvation. The encounter
with the stranger is still a disturbing experience because the nation-
state had to invent hospitality and to forget it.

Conclusion

The Colombian government announced in 2012 that it would com-
mence peace talks with the Revolutionary Armed Forces of Colom-
bia to put an end to the conflict that has lasted nearly 50 years.
However, evidence shows that conflict persists among demobilised
armed groups, particularly in northern Colombia and this has led to
widespread displacement.77 It seems that the peace agreement is
preceding the end of the conflict, which is a dangerous inconsistency.

Among the displaced, indigenous peoples continue to be
disproportionately affected. For instance, military interventions in
September 2012 prompted approximately 580 indigenous and non-
indigenous people to flee from their homes in Nariño Department.78

Though some have returned due to inadequate humanitarian assist-
ance in their destination location, it is expected that security instab-
ility and landmine contamination will hinder full return. Similarly,
military activity in Putumayo Department forced about 70 indigen-
ous Siona members to flee their homes and seek safety in Ecuador.79

State responsibility and UNHCR protection policies should be
consistent with article 14 of the Universal Declaration of Human
Rights regarding the right to seek asylum, along with article 22(7) of
the American Convention on Human Rights for the right to seek and
to be granted asylum. According to the UN refugee agency, there is
no contradiction between refugee status and indigenous rights. As a
consequence of the internal armed conflict in Colombia, indigenous
persons on the border between Colombia and Brazil de facto cannot
enjoy their human right to freedom of movement across borders due
to a well-founded fear of persecution, which is the defining element
of refugee status.

77 Muller (n 61).
78 ibid.
79 ibid.
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It is important to highlight that borders do not delineate indig-
enous territories. Quite the opposite, borders may cut through them.
The way we now deal with asylum is already mediated by legal cate-
gories and only after we relate that to social facts. The fabrication of
the refugee identity in Latin America helped to mould a broader
definition to the legal term refugee. However, regional initiatives to
respond to the Colombia situation are still on hold in Brazil and
many displaced lives lack access to the international protection
regime. In this context, indigenous persons in a refugee-like situation
are literally bodies out of place who have been dispossessed. They
are legal subjects politically excluded from the humanitarian protect-
ion regime by both the country of origin and the country of asylum.
It is important to notice that indigenous persons usually lack the
ability to articulate their condition using refugee law vocabulary.
Therefore, their right to asylum and their rights in asylum are only
theoretically and formally available, but in practice they experience
desubjectivation. Besides, the official governmental narrative is fo-
cusing on the peace process, not solving the internal armed conflict
in Colombia. Apart from that, MERCOSUR’s residency agreement is
helping to keep out of the spotlight the consequences of forced dis-
placement across Colombian borders. In this context, the naked
native bodies represent the original violence of the nation-state form.
They must be out of their country of origin if they want to fit the
refugee definition. When they succeed, refugee law appears to be
able to give them a voice against persecution; however, practice has
shown how difficult it is for indigenous persons to negotiate protect-
ion by the state. It is relevant to highlight that for indigenous peoples
the most common agent of persecution is precisely represented by the
state. The majority of persons of concern to UNHCR in the Amazon
region are being excluded both from the legal confines of citizenship
and refugee status. In this context, international refugee law could
have several adverse effects. It constructs a false image of the refugee,
which might not be compatible with the actual persons forced out of
their original places; it also has the political function to re-affirm the
nation-state by playing the traditional refugee recognition game.
While the law recognises the authentic refugee, it helps to celebrate a
particular kind of nation—a humanitarian and unified nation
committed to refugee protection in a broader sense. In Brazil, this
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multicultural tolerance in the end serves only to abandon indigenous
persons to their own devices. The refugee protection strategy accom-
modates uniqueness instead of experiencing diversity.80 The suffering
of indigenous persons still echoes the violent encounter that precedes
the nation-state form.

The refugee system is the result of the recognition by the inter-
national community of their own deviations, which cyclically pro-
duce wars, genocide and violence. Nation-states have established a
legal system to protect the survivors of their own flaws. The frame-
work of the system has a name: border.

As the case of indigenous persons in a refugee-like situation on
the border between Colombia and Brazil demonstrates, the legal
fiction of borders divides not only nations, but also languages, liveli-
hoods, and connected populations. Humanity ends up fragmented
into artificial sovereignties designed arbitrarily by political actors
that simply reflect a correlation of geopolitical forces at certain his-
torical moments.

The refugee system is marked by the stinginess of nations and
has always been partial, not only geographically but also temporally.
The system was amended in 1967 with the Protocol, and in 1969
and 1984 with regionally extended refugee definitions that continue
to remain restrictive. In spite of this, complementary forms of pro-
tection today prevail over the traditional definition of refugee,81 and
indigenous peoples on the border between Colombia and Brazil still
do not benefit from access to fair state protection. Furthermore,
using the expression ‘refugee-like situation’ may appear helpful to
describe the lack of access to the refugee protection regime. However,
at the same time, it points out the disrespect of states towards their
obligations under the 1951 Convention and under Brazilian refugee
law.

Internally displaced populations continue to lack an inter-
national legal protection instrument; there are still environmental
displacements, situations of severe poverty and relocations caused by

80 Valerie Kerruish and Jeannine Purdy, ‘He “Look” Honest—Big White Thief’
(1998) 4(1) Law Text Culture 146.

81 Ruma Mandal, ‘Protection Mechanisms Outside of the 1951 Convention
(“Complementary Protection”)’ (UNHCR Department of International Protection,
June 2005) PPLA/2005/02.
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post-war devastation. Nevertheless, the human experience of being
uprooted is the same for all forced migrants. Unfortunately, hospital-
ity as a condition of possibility for the encounter has been forgotten.
Maybe this situation can be interpreted as a symptom of a bio-
political context, where bodies out of place are inscribed in the do-
main of power. Managing the population or abandoning it will be a
task that interests power.82 Human mobility and the encounter with
the stranger is now a security concern. As Costas Douzinas has
shown, ‘The strategies of rejection adopted by the receiving com-
munity offer a vivid case study into the consequences of identifying
someone as the terrifying absolute, total Other’.83 For dispossessed
indigenous persons, worse than being the image of the total Other is
to be subjected to the violence of the border: violence without bor-
ders, violence beyond borders.84

82 Agamben (n 4). See also Michel Foucault, Society Must be Defended (David
Macey tr, Penguin Books 2003) 243-244.

83 Douzinas (n 17) 358.
84 Balibar (n 8) 85.
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Detaining Torture Survivors: A
Practical and Legal Analysis

PRIYA SOLANKI*

Despite international prohibition, torture is prevalent
throughout the world, and victims of torture are routinely
detained in the UK. Every time the UKVI detain an asylum
seeker, there is a real risk they are actually detaining a victim
of torture. This article examines how UK Visas and Immig-
ration (UKVI) legally justify the incarceration of torture sur-
vivors through their policies and rules. In this article I will
analyse the instruments used by the UKVI when detaining
and consider how they are failing torture survivors by requir-
ing independent evidence of torture. We will see that we are
without a clear and comprehensive description of the term
‘independent evidence of torture’, and I will look at how
independent medical evidence is frequently rejected or deni-
grated by the UKVI. Unfortunately, we will see that, even
where there is independent evidence of torture, UKVI policies
allow for continued detention in what is described as ‘very
exceptional circumstances’. Sadly, this term is also not well
defined and largely left open to interpretation. Victims of
torture have often experienced the most traumatic mistreat-
ment whilst being held captive. They are disproportionately
adversely affected by detention. Being detained can be re-
traumatising; it can stimulate memories of violence, their in-
carceration, and their abusers. It can lead to deterioration in
their health. This evaluation will help to understand how the
current safeguards are routinely failing to protect this fragile
population from further harm and injury.
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Introduction

Victims of torture are routinely detained in the UK. This article
examines how UK Visas and Immigration (UKVI) legally justify the
incarceration of torture survivors through their policies and rules. I
analyse these instruments and consider how they are failing torture
survivors by requiring individuals to produce independent evidence
of torture in order to avoid detention. I explore the difficulties with
demanding independent evidence of torture and how medical evi-
dence is frequently rejected or denigrated by the UKVI. I give ex-
amples of two of my recent cases, which demonstrate well the types
of problems victims of torture face in struggling to escape imprison-
ment in the UK. This evaluation will help to understand how the cur-
rent safeguards are routinely failing to protect this fragile population
from further harm and injury.

Identifying Victims of Torture

The UN Convention against Torture and Other Cruel, Inhuman and
Degrading Treatment or Punishment entered into force in 1987.
Article 1(1) provides a definition of torture:

For the purposes of this Convention, the term ‘torture’
means any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person
for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he
or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity.
It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.1

1 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (adopted 10 December 1984, entered into force 26 June 1987)
1465 UNTS 85.
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Despite international prohibition, torture is prevalent throughout the
world. Between 2009 and 2014, Amnesty International reported on
torture and other ill-treatment in 141 countries and from every
world region. Manfred Nowak, Patron of the International Rehabili-
tation Council for Torture Victims and former UN Special Rapport-
eur on Torture recently said ‘Torture is practiced in more than 90%
of all countries in all regions of the world; big or small, dictatorship
or democracy.’2

UKVI policies make it clear that asylum seekers can be
detained. In fact there is specific guidance which sets out the circum-
stances in which these individuals can be incarcerated and a ‘Detain-
ed Asylum Casework’ team set up to deal with the same.3 It is
difficult to estimate the number of asylum seekers who have suffered
torture. Not all victims carry the scars of their ill treatment; some are
sexually assaulted, raped, electrocuted, and others are mentally ab-
used. Victims naturally often do not wish to disclose and recall the
embarrassing details of their mistreatment and it is not uncommon
for individuals with mental health problems to have symptoms for
years before they are diagnosed. There are real difficulties with iden-
tifying victims of torture. Every time an asylum seeker is detained,
there is a real risk that a torture survivor is being imprisoned.

Requiring Independent Evidence of Torture to Avoid
Detention

The UKVI policy requires an individual to provide ‘independent evi-
dence that they have been tortured.’4 Regrettably, there is no clear
and comprehensive description in policy as to what independent evi-
dence of torture means. The closest that we get to an explanation is

2 Manfred Nowak, ‘What’s in a Name? The Prohibitions on Torture and Ill-
Treatment Today’ in Conor Gearty and Costas Douzinas (eds), The Cambridge
Companion to Human Rights Law (Cambridge University Press 2012).

3 See, for example, UKVI Guidance, ‘Detention: Interim Instruction for cases in
detention who have claimed asylum, and for entering cases who have claimed
asylum in detention’, section 1, paragraph 3 (Version 2.0, 16 July 2015). See also
UKVI Enforcement Instructions and Guidance, ‘Chapter 55, Detention and
Temporary Release’ (1 October 2015).

4 UKVI Enforcement Instructions and Guidance (n 3) paragraph 55.10.
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that it is said that the evidence ‘must have some corroborative poten-
tial (it must “tend to show”) that a detainee has been tortured, but it
need not definitively prove the alleged torture.’5 The same guidance
gives the example of,

A report which details clear physical or mental evidence of
injuries which would normally only arise as a result of tor-
ture (e.g., numerous scars with the appearance of cigarette
burns to legs; marks with the appearance of whipping
scars), and which records a credible account of torture, is
likely to constitute independent evidence of torture.6

Where ‘independent evidence’ is produced, an individual will not
‘normally be considered suitable for detention’, except in what is
described in policy as ‘very exceptional circumstances.’7 Again disap-
pointingly, this term is not clarified exhaustively and as such it is
largely left open to UKVI interpretation. I discuss the difficulties with
this in more detail further on.

It is disturbing that a victim of torture can be detained at all.
Of greater concern is the fact a sufferer is asked to provide in-
dependent proof of abuse to prevent detention because, as we will
see later in this article, this requirement is very difficult to comply
with. A large number of asylum seekers will simply not have indepe-
ndent evidence of torture. Abusers do not normally provide confirm-
ation of mistreatment. Family and friends do not ordinarily witness
the mistreatment an individual has been subjected to; more often
than not victims have lost contact with these people during their
journeys to the UK; and, as discussed above, in many cases medical
reports cannot evidence torture for practical reasons. Where medical
evidence can be helpful in documenting and detailing scarring and
mental health problems, it should be considered as independent evi-
dence of ill treatment. However, my own experiences in practice
provide me with several examples of the UKVI rejecting medical evi-
dence as independent evidence of torture. I will later discuss a couple
of these cases.

5 UKVI Guidance, ‘Detention Rule 35 Process’, Section 3 (7 August 2013).
6 ibid.
7 UKVI Enforcement Instructions and Guidance (n 3) paragraph 55.10.
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Rule 35 of the Detention Centre Rules as a Safeguard for
Torture Victims

The UKVI say that Rule 35 of the Detention Centre Rules 2001 and
their guidance ensures that ‘vulnerable detainees are brought to
[their] attention.’8 Rule 34(1) states that every detained person will
be given a physical and mental examination by a medical practition-
er within 24 hours of admission to a detention centre. Rule 35(3)
requires the medical practitioner to alert a manager, and in turn the
UKVI, of any detainee where there are concerns that they may have
been a victim of torture. This should lead to a review of the detain-
ee’s detention. One would sensibly think that the initial medical
examination under rule 34 would involve a consideration of rule 35
and an investigation as to whether a detainee was a torture survivor.
It does not. They are two separate processes. The rule 35 examinat-
ion is not completed on admission, or even soon thereafter.

The rule 35 process has failed many detainees. This has been
shown time and time again, through legal challenges in the courts,9

inspection reports,10 and the Home Office’s own audit of the system.
Rule 35 paperwork has been described as difficult to read, lacking in
detail, and perfunctory.11 Reports have said that not all doctors who
complete rule 35 paperwork have been trained and that caseworkers
do not properly engage with reports.12

Recently, one of my clients (AA) who disclosed torture and
serious mental health problems to the UKVI before his detention,

8 ibid paragraph 55.8A. Also see UKVI Guidance, ‘Detention Services Order
17/2012, Application of Detention Centre Rule 35’, paragraphs 1-4 (22 October
2012).

9 EO & Ors, R (on the application of) v Secretary of State for the Home
Department [2013] EWHC 1236 (Admin); BA, R (on the application of) v
Secretary of State for the Home Department [2014] EWHC 4223 (Admin);
Detention Action v Secretary of State for the Home Department [2014] EWHC
2245 (Admin).

10 Her Majesty’s Inspectorate of Prisons, ‘Report on an unannounced inspection of
Yarl’s Wood Immigration Removal Centre by HM Chief Inspector of Prisons’ (13
April-1 May 2015).

11 ibid.
12 Her Majesty’s Inspectorate of Prisons, ‘Report on an unannounced inspection of
Yarl’s Wood Immigration Removal Centre by HM Chief Inspector of Prisons’ (3-4
March 2014).
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had a rule 35 completed some 20 days after he was first detained.
This is far too late for an extremely vulnerable individual. In another
recent case (discussed in more detail below) my client, BB, had a rule
35 report in which the doctor said ‘I have concerns that this detainee
may have been the victim of torture.’ The doctor recorded an ac-
count of ill treatment, scarring on BB’s body, and said he ‘suffers
with anxiety, flashbacks and has fear of… repeated abduction’.
When BB’s detention was reviewed, the UKVI did not accept that the
rule 35 report constituted independent evidence of torture. The re-
port was described by the UKVI as ‘simply a record of what you said
to the medical practitioner about your claimed treatment’ and the
doctor did not ‘express their own reasoned concern that you may be
a victim of torture.’ BB’s detention was maintained.

The UKVI’s response in BB’s case suggests that rule 35 reports
are not considered as ‘independent evidence’. This then raises the
question, what is the purpose of a rule 35 report? The response in
BB’s case also indicates that the rule 35 report was seriously deficient.
Regrettably, many rule 35 reports are all too brief. This may be the
fault of the rule, as it is not prescriptive about what a report should
contain. Fortunately, the UKVI guidance does give medical practitio-
ners more direction as to what should be contained in a rule 35 re-
port; it requires authors of reports to state why they have concerns
about torture and to question about the alleged torture.13 However,
the guidance also confirms that the rule 35 report is not an expert
medico-legal report and it is not prepared by reference to internatio-
nally recognised standards and procedures on recognising and docu-
menting symptoms of torture.14 This, of course, limits the value of
the report.

The rule 35 report in BB’s case (prepared in 2015) was rejected
owing to the doctor’s failure to set out a reasoned conclusion on
BB’s claim of torture. This means the doctor did not apply the relev-
ant guidance when completing the report; BB was punished for the
doctor’s failure here. The doctor did tick a box to state that he had
concerns that BB may have been the victim of torture, but this
apparently was not satisfactory for the UKVI. In the case of BA, R
(on the application of) v Secretary of State for the Home Depart-

13 UKVI Guidance, ‘Detention Services Order 17/2012’ (n 8) paragraphs 20-24.
14 ibid paragraph 25.
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ment,15 a doctor ticking that box was found to be sufficient to
amount to independent evidence of torture.16 BB’s case therefore
demonstrates disregard by the UKVI of case law and their erratic
approach to rule 35 reports.

Medical Evidence as Independent Evidence of Torture

The Case of Malungu

Often, asylum seekers are assisted by their representatives and med-
ical charities in obtaining independent medical evidence. The UKVI
routinely states that medical reports do not provide independent evi-
dence of torture as they depend upon an expert accepting the ac-
count of the asylum seeker. Surprisingly, this was a view endorsed by
the High Court in Malungu, R (on the application of) v Secretary of
State for the Home Department.17 In Malungu the applicant made a
fresh asylum claim following a refusal of asylum. Following her re-
fusal of asylum she was detained pending removal. She made fresh
representations for asylum, based upon a detailed and comprehens-
ive report from a nurse from a specialist human rights charity con-
cerning the claimant’s mental health and scarring. This indicated she
was a victim of torture. The claimant had never mentioned torture or

15 [2014] EWHC 4223 (Admin).
16 UKVI Guidance, ‘Detention Services Order 17/2012’ (n 8) paragraph 25.
17 [2010] EWHC 684 (Admin) at 24. The scarring report provided independent
evidence that the claimant bore scars in nine areas, two of which she attributed to
childhood injury. Of the remaining seven, the first was judged by Ms Kralj to be
‘highly consistent’ with the explanation provided to her by the claimant of how she
came by it. But it could have been caused by ‘any superficial burn with a solid
instrument.’ The balance of the scars were consistent with having been
intentionally inflicted by other people. It is clear, not only from the scarring report
but also from the narrative part of Ms Kralj's assessment report, that she believed
the claimant, taking everything she said at face value. She was unaware of the
history since the claimant's arrival in this country including a judicial
determination that she was not truthful in her accounts. Whether the scars were or
were not the result of torture could only be judged by reference to the claimant's
account of what had occurred. Ms Kralj's scarring report provided independent
evidence that the claimant has the nine scars identified. It was independent evidence
that seven of them were consistent with deliberately inflicted injury. But the report
did not provide independent evidence that the claimant had been tortured because
that depended upon accepting the claimant's account of how they were caused.
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mental illness before. The Secretary of State rejected the represent-
ations. The applicant brought judicial review proceedings on the
basis that her detention was unlawful. The High Court found that
the claimant’s detention was not unlawful. The Court found that the
nurse’s report did not provide independent evidence of torture be-
cause although she did identify scars, the report depended upon the
nurse believing the claimant’s account of the injuries causing the
scars and this applicant had previously been found to be untruthful.

Of course there are inherent difficulties in establishing torture
by way of expert evidence where the primary source of the inform-
ation inevitably is the asylum seeker. However, medical experts do
not accept accounts uncritically; they base their conclusions on diag-
nostic criteria, exercise their critical faculties and their experience,
and they have regard to rules on expert evidence. Medical experts
who practice in this field are bound to refer to The Istanbul
Protocol, which is intended to provide international guidelines for
the assessment of persons who allege torture and ill-treatment, for
investigating cases of alleged torture and for reporting findings to the
judiciary or any other investigative body.18 The nurse who provided
the medical report in Malungu had in fact applied the Istanbul Proto-
col when writing her report, but despite this her report was disap-
proved by the High Court.

Fortunately, in 2012 the Court of Appeal found, in AM, R (on
the application of) v Secretary of State for the Home Department,19

that Malungu was decided incorrectly. They concluded that the med-
ical evidence did amount to independent evidence of torture, stating,

Ms Kralj was an independent expert. She was expressing
her own independent views. As the judge himself said, her
scarring report provided independent evidence of AM’s
scarring, and that seven of the scars were consistent with
deliberately inflicted injury… it is evident from her assess-
ment that she believed that AM had suffered torture and
rape and that those misfortunes had rendered her the

18 Office of the UNHCHR, ‘The Istanbul Protocol: Manual on the Effective
Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment’ (2004) Professional Training Series 8 Rev 1.

19 AM, R (on the application of) v Secretary of State for the Home Department
[2012] EWCA Civ 521.



Priya Solanki

373

‘grossly traumatized’ woman that she found her to be,
with ‘feelings of deep and intense shame and self disgust’,
‘feelings of shame and stigmatisation’, and a ‘fragile men-
tal state’. Those findings are Ms Kralj's interpretation of
what she found, they are not the mere assertions of AM.20

Despite the view of the Court of Appeal in AM, the UKVI continue
to reject medical evidence as independent evidence of torture.

The Case of BB

My client, BB, claimed to have been severely mistreated by the Sri
Lankan authorities. This was as a result of suspected political activit-
ies. He fled his country and claimed asylum in the UK. A medical
report from an independent practitioner concluded that he had scar-
ring which was consistent with his account of torture. The UKVI and
the Tribunal rejected this account and the medical evidence in 2011.
Some time after the Tribunal rejected his claim, he disclosed that his
mistreatment by the Sri Lankan authorities included sexual abuse.
He was referred by his General Practitioner to a colorectal surgeon
for probable rectal trauma. He was also referred to mental health
services including a Consultant Psychiatrist; he was diagnosed with
Post-Traumatic Stress Disorder, with symptoms of insomnia, night-
mares, pseudo-auditory hallucinations associated with his trauma,
and suicidal ideations. In medical evidence he was described as
fearful of the dark and the authorities, including the police and
sirens.

BB was referred to and seen by a charity that provides
specialist clinical services to survivors of torture. It was at this stage
that he fully disclosed sexual abuse he had suffered at the hands of
the Sri Lankan authorities. Their medical evidence said that he pro-
vided a ‘vivid account’ of his mistreatment, which included being
forced to perform fellatio to ejaculation and having plastic piping
inserted into his rectum. The evidence said BB found it very hard and
embarrassing to talk about his sexual abuse and was under the care
of a psychological therapist and having regular appointments. It

20 ibid, Judgment of Lord Justice Rix, 29-32.
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suggested that his rectal trauma was evidence of the physical
consequences of sexual torture.

Whilst BB was under the care of medical practitioners, he was
detained to effect his removal. This was in 2015. Three days after his
detention, his representatives asked the UKVI to consider the range
of medical evidence now available as independent evidence of torture.
BB’s representatives asked there be a reconsideration of his asylum
claim and that he be released from detention. The UKVI maintained
their stance. Eight days later, BB was seen by a doctor provided by
the UKVI in the detention centre. A positive rule 35 report was
completed. BB’s representatives again asked the UKVI to reconsider
the position. BB remained in detention on the basis that this did not
constitute independent evidence of torture.

The legal representatives then obtained a medical report from
an independent medical practitioner who visited BB in his detention
centre. The doctor said that when BB was ‘recalling events of sexual
torture and abuse he stared straight ahead’, his mood was ‘subject-
ively low and objectively low’, that his ‘displayed emotion matched
what he was experiencing’, that he ‘found it very difficult to disclose
information relating to sexual torture but was given time’. The doc-
tor concluded that BB had major depressive episodes (with regard to
the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV))
‘compatible with [his] history of kidnap, detention, physical abuse,
sexual abuse and torture’. He found that he met the full criteria,
under DSM-IV, for a diagnosis of post-traumatic stress disorder
(PTSD). He also concluded that the symptoms ‘of rectal pain, pain
on defecation and rectal bleeding are consistent with the attributed
cause’. He said that the reasons for not disclosing sexual assault earl-
ier were ‘valid ones’ and studies showed that reporting of male rape
was low owing to the associated humiliation and emotional trauma.
The doctor said there was ‘nothing to suggest that he was trying to
exaggerate or feign any psychological distress’. He noted that BB
displayed ‘signs of distress and emotion at appropriate times’ and he
‘appeared to understate, rather than overstate his distress.’ He said
that BB’s medical records showed that his ‘mental health had
deteriorated since being in detention’. He said that he was engaged
with therapy in the community and considered that the detention
centre was unable to provide the level of care that BB required.
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This report was submitted to the UKVI. The UKVI maintained
detention after receipt of the same. They argued that material avail-
able on the internet demonstrated that BB’s rectal symptoms may
have been caused by ‘peptic and gastric problems’ and that they are
‘not linked to sexual activity’. They also stated that the independent
medical practitioner has no expertise on ill-treatment in BB’s home
country (not that it was ever suggested that he did) and that ‘a
diagnosis of PTSD must be made by a clinical psychiatrist’, not a
General Practitioner or other medical expert. BB was detained for 50
days in total. He was eventually released by the Immigration and
Asylum Tribunal following an immigration bail hearing. BB has
challenged the lawfulness of his detention.

What this case demonstrates is that evidence from two
independent medical practitioners, mental health services, a consult-
ant psychiatrist, a psychological therapist and a clinician at a special-
ist torture charity, does not amount to independent evidence of
torture. It establishes that the UKVI have not learnt from the Court
of Appeal’s decision in AM. The meaning of ‘independent evidence
of torture’ is lost. Perhaps it is the lack of a clear definition of this
term in policy that is the problem. What can be seen is that the re-
quirement for ‘independent evidence of torture’ is repeatedly failing
these victims.

Detaining Torture Survivors in Exceptional Circumstances

Even where an individual has provided independent evidence, UKVI
policy allows for a victim’s detention where there are ‘very except-
ional circumstances’. Policy states that where a decision is made to
detain a torture survivor, ‘the caseworker must set out the very ex-
ceptional circumstances for doing so on the file.’ 21 As explained
above, UKVI policy does not exhaustively set out the meaning of
‘very exceptional circumstances’. Policy asserts that ‘very exceptional
circumstances could arise where, for example, release would create
an unacceptably high risk of absconding, of reoffending or of harm
to the public... The full circumstances applicable to the detainee and
their reasons for detention must be considered, in order to establish

21 UKVI Guidance, ‘Detention: Interim Instruction’ (n 3) section 1, paragraph 3. See
also UKVI Enforcement Instructions and Guidance (n 3).
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whether there are very exceptional circumstances that mean detent-
ion is appropriate notwithstanding the rule 35 report.’22 This broad
and incomplete definition encourages the UKVI to adopt a hap-
hazard and flippant approach.

The UKVI policy refers to the need to weigh risks to the public
of releasing convicted criminal offenders, and indicates that a risk of
absconding might provide reason for maintaining detention.23 Case
law makes clear that the credibility of a torture claim is a relevant
factor in considering whether there are exceptional circumstances for
maintaining detention.24 However, it also states that these facts,
which would ordinarily justify detention, would not do so without
more where there is independent evidence of torture.25 Most torture
survivors have not been convicted of any crimes and they are usually
detained for administrative reasons. The UKVI has in the past mis-
stated an individual’s risk of absconding to justify detention.26 The
reality is that these ordinary factors are used to justify detention of
torture survivors.

The Case of AA

Discussed above, my client AA’s case is a good example of the
UKVI’s absurd approach to the term ‘very exceptional circum-
stances.’ When the rule 35 report in AA’s case was finally produced
the doctor stated that she ‘had concerns that this detainee may have
been the victim of torture’, that being in a confined environment ‘in-
creases his anxiety and symptoms of PTSD’, and that if released he
would be ‘better able to engage with mental health input and pos-
sible reduction in symptoms of PTSD.’ On a body map she noted
that AA had ‘burns and marks from when strung up’, an ‘incised
wound to finger from being cut’, and two blunt trauma scars
‘indicative of severe trauma to a small site’; she concluded the

22 UKVI Guidance, ‘Detention Rule 35 Process’ (n 5) Section 3.
23 UKVI Enforcement Instructions and Guidance (n 3) paragraphs 55.10, 55.14.
24 EO & Ors (n 9) 65-68.
25 ibid 68-69.
26 AM (n 21) Judgment of Lord Justice Rix, 35.
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‘injuries were consistent with their explanation.’ AA was not released
by UKVI after this report.

The UKVI accepted that this was independent evidence of tor-
ture. However, owing to the fact that AA had his case dismissed in
2011 and the judge found him not to be credible the UKVI conclude-
ed that the ‘injuries were not sustained in the manner claimed’ and
the medical practitioner did not have access to the judge’s decision.
The UKVI said that ‘in these circumstances it is considered that very
exceptional circumstances exist such that continued detention re-
mains appropriate.’

The problem was that in 2011 the judge did not have the
benefit of any medical evidence, which detailed and set out AA’s
scarring. There was in fact now a range of medical evidence (from a
clinical psychologist, an independent medical practitioner, a general
practitioner, a cognitive behavioural therapist, and the rule 35 report)
all of which concluded that AA was a victim of torture. Reliance on
the judge’s decision was a completely flawed approach. His decision,
which pre-dated the medical reports, was not reasonably a factor
that justified detention and most certainly not an exceptional factor.
The range of medical evidence was not considered by the UKVI in
reviewing AA’s detention. The policy of detaining in very exceptional
circumstance is clearly open to misapplication and this case is one
example of this.

Conclusion

Victims of torture have often experienced the most traumatic mis-
treatment whilst being held captive. They are disproportionately ad-
versely affected by detention. Being detained can be re-traumatising;
it can stimulate memories of the violence, their incarceration and
their abusers. It can lead to deterioration in their health. The rules
and policies in place should unmistakably preclude the detention of
torture survivors. They do not do this and they are, in fact, frequent-
ly used or misused to justify the incarceration of this vulnerable pop-
ulation. Reconsider the policies, rewrite them, reeducate doctors and
staff; something needs to be done to more effectively protect these
victims from further distress and suffering.
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