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Foreword
FROM THE EXECUTIVE DEAN

It is with enormous pleasure that I introduce the first issue of
the Birkbeck Law Review. I am indebted to the Editorial
Board for adding the launch of this law journal to the number of marvellous events that have marked the twentieth anniversary of the School of Law at Birkbeck, University of
London.
Since it was established in 1992, the School of Law at Birkbeck has managed Law and Critique - the foremost journal
of critical legal studies. Ten years later it established Birkbeck Law Press. Today it is the students of Birkbeck Law
School who have chosen to place the publication and dissemination of new ideas and perspectives on law at the heart of
their studies.
The Birkbeck Law Review is a concrete expression of a level
of engagement between students following our research,
taught postgraduate and qualifying law degree programmes
which all at Birkbeck value.
With contributions from PhD scholars affiliated to a range of
law schools and with a representative sample of articles from
Birkbeck graduate and research students, this issue marks an
important new step in the direction of the School of Law.

Patricia Tuitt
Executive Dean
8 April 2013
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Foreword
FROM THE EDITORS

‘Is there a student-edited law journal here?’
At an introductory evening for new students in October
2012 this simple question led to the beginnings of the idea
that became the Birkbeck Law Review. While there is a
North American tradition of high-quality student-led law
journals, many British institutions don’t provide the same
opportunities. With Birkbeck’s School of Law entering its
twentieth year, we wanted to mark the occasion with something that would be useful to students, to Birkbeck, and to
the wider academic community.
Our aim was to provide students with an opportunity to
publish their work alongside established academic authors;
to create a venue for faculty and practitioners to publish
well-written pieces that otherwise would have been overlooked. Pieces that may well influence and impact how we
look at the contemporary study of law.
In putting this inaugural issue together we have had to create
new systems where none previously existed; learning new
skills on steep curves that, while challenging, have cumulatively created a thoroughly rewarding experience. Through
all of this we have been consistently encouraged by the
overwhelming response of strong submissions contributed
from across the UK – and further afield – and are extremely
grateful to all of the authors whose pieces appear in this volume for having the confidence in us and for engaging with
our editorial processes.
We would like to express our thanks to our fantastic editorial board. They have responded with consistent good humour
and enthusiasm to the challenges and deadlines put to them,
and their ideas and input have helped to shape the journal
you see in front of you. It has been an absolute joy to work
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with them. During the construction of this first issue we have
also had the good fortune to have been supported by the
School of Law, the faculty, and administrative staff.
Finally, we also wish to convey special thanks Victoria
Ridler, Eddie Bruce-Jones, and Sarah Lamble for their early
encouragement and assistance in getting the project off the
ground, as well as Jean-Pierre Gauci for initial structural
guidance and kind words of support.

Vincent Chao, Marek Marczynski,
and Fraser Alcorn
8 April 2013
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From a Judge’s Perspective: An
Interview with the Chancellor of the
High Court
EDWARD CHIN

AND

VINCENT CHAO

Since being appointed Chairman of the Law Commission in
2006, Sir Terence Etherton has held a reputation for calling
attention to themes of legal accessibility and law reform.
Specifically, his efforts to engage both lawmakers and the judiciary to make law more accessible and ensure that legal reforms receive sufficient parliamentary debate have earned
him commendation from the highest quarters of the legal
profession.
Following the Law Commission, Sir Terence served as a
judge of the Court of Appeal until his appointment as Chancellor of the High Court in January 2013. Only a month after this appointment, the Birkbeck Law Review had the
unique opportunity to speak to Sir Terence concerning his
work at the Law Commission and as a senior member of the
judiciary. As evident in this interview, Sir Terence’s dedication, insight and commitment to the legal profession are inspirational, and profound.
Aside from his formal duties as a judge, Sir Terence, a graduate of Cambridge University, continues to serve the legal
community by educating the next generation of legal professionals as a visiting professor in Birkbeck College, University
of London. We hope that this interview, prepared by the
Birkbeck Law Review, is as beneficial for our readers as it
was for us.

THE BIRKBECK LAW REVIEW: Chancellor Etherton, thank for you
agreeing to this interview with the Birkbeck Law Review. We would
like to begin with a few questions concerning your work in the Law
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Commission before moving on to themes of judicial diversity and the
evolution of social values.
During your term as head of the Law Commission, you mentioned
that you wanted to see law become more ‘accessible, intelligible, fair
and modern’ – in essence, a constitutional right of every citizen.
Would you be able to expand further on this statement? How did the
Law Commission seek to do this?
THE RT. HON. SIR TERENCE ETHERTON: The Law Commission was
set up in 1965. It was the first permanent body devoted to law reform in the United Kingdom. There had been only one other permanent independent law review body in the world previously, and that
was in India. Prior to the Law Commission of England and Wales,
models for law reform were either, as in this country, successive
committees set up for particular law reform projects by Lord Chancellors, or, as in some other countries, law reform by the civil servants of ministries of justice.
The important novel feature of the Law Commission of England and
Wales was that it was a body separate from the government. It was
independent and had
I think it is fair to say that the
projects of law reform
Law Commission of England and
on which it consulted
the public. The reWales is regarded as… one of the
marks which you have
leading independent law reform
quoted are taken from
bodies in the world.
the White Paper which
preceded the legislation setting up the Law Commission. The White
Paper explained the ethos behind the creation of the Law Commission. The objective was a permanent body dedicated to law reform
and independent of the government.
It was thought that such a body would be more capable of achieving
the objectives than any other model. Since its creation, this model
has been followed by numerous after developed countries and some
developing countries throughout the world. I think it is fair to say
that the Law Commission of England and Wales is regarded as, if
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not the foremost, certainly one of the leading independent law reform bodies in the world.

How would you rate the effectiveness of the Law Commission?
SIR TERENCE: The success of the Law Commission in achieving law
reform has varied from time to time. When the Law Commission
was set up the Lord Chancellor was Lord Gardiner and Lord Scarman, a very distinguished judge, was the first chairman. Lord Gardiner had previously contributed to a book on law reform that played
an important part in procuring the legislation that set up the Law
Commission. When he became the Lord Chancellor, under the first
administration of Prime Minister Harold Wilson, he had the opportunity to put into practice some of the ideas in that book.
So it was not surprising that when he was Lord Chancellor and Lord
Scarman was chairman every law reform the Commission proposed
was enacted. Consequent to that time, the effectiveness of Commission has varied. There were times when the Commission’s proposals
for law reform lacked parliamentary time and political priority. Although the Law Commission was doing a great deal of work on many
excellent projects, its proposals were often waiting on the side lines
because successive governments didn’t have parliamentary time. One
of things I sought to do when I became chairman was to understand
what had gone wrong and how we could achieve a higher rate of
success in the legislative implementation of the Commission’s projects.
I established new processes to ensure a higher success rate. As I have
said, one of the problems was to secure more parliamentary time to
legislate for the Law Commission’s law reform proposals. We accomplished that by the establishment of a special new procedure for
uncontroversial, that is non-political, Law Commission Bills in the
House of Lords, which has proved to be a huge success. Law Commission Bills tend to start in the House of Lords and then go to the
House of Commons. The idea was partly to take the Bills off the
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floor of the House and into committee, where they could be discussed extensively.
A number of law reforms would not have gone through without that
special procedure.
Secondly, we procured the enactment of the Law Commission Act
2009. That Act places on the Lord Chancellor an obligation to give a
report to Parliament each year as for why any Law Commission recommendations have not been implemented, or, if they are going to
be implemented, as to what will happen to them. The Lord Chancellor is now accountable for the first time to Parliament as to why Law
Commission Bills or projects are not being enacted.
Thirdly, we negotiated a protocol governing how Law Commission
projects would be carried out with the collaboration of government
departments. In the past,
what would happen
Within those broad areas of law,
was that various items
the Law Commission has been
in the Law Commisextremely successful in achieving
sion’s three year prothe objectives of reform.
grammes of reform
were selected, and then
approved by the Lord Chancellor. The Law Commission would consult the individual departments, but that was it. It was entirely unknown at the end of the day if the department would support the
final proposals or get any parliamentary time for them.
Although I started the process of discussion, this protocol was eventually agreed after my time. Its consequence is that Law Commission
projects are only taken on if the department is willing to collaborate
with the Law Commission, supporting the relevant reforms and
promoting them within government.
So, when you ask whether the Law Commission has been successful,
in terms of getting its proposals for reform enacted, I would say that
it’s had its ups and downs but it is doing well now. It goes without
saying that its reform proposals cover a very wide range of different
areas of the law: family, trusts, crime, commercial, contract, proper4
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ty, etc. Within those broad areas of law, the Law Commission has
been extremely successful in achieving the objectives of reform.

On the issue of judicial diversity, statistics show groups, such as
women and ethnic minorities, still accounting for a very small percentage of judges in the UK. For women in particular, the percentage
remains among the lowest within developed countries. How would
we continue to work to improve such disappointing numbers in
coming years?
SIR TERENCE: When we talk about diversity my view is that we
should avoid limiting it to gender and ethnicity. We should have a
much more sophisticated view of what diversity means and its importance within the judiciary. There are two elements that we must
consider here, when one is talking about diversity and its importance
within the adjudication process.
One is a legitimacy issue. In any democratic society it is important
that to some reasonable extent the judiciary should reflect the diversity of the population. Everyone should have access to the legal profession as a career and not be restricted from entering it and succeeding in it because of race, gender, sexuality etc. It is not possible, of
course, to achieve a judiciary whose composition precisely and proportionately reflects every human element in our society.
[Justice of the Supreme Court] Brenda Hale once said, in her evidence to the House of Lords’ Constitution Committee a couple of
years ago, that litigants shouldn’t come into the Supreme Court and
see her as the only woman, sticking out like a sore thumb. Having a
woman in the Supreme Court does not reflect the quality of the adjudication process. It is a legitimacy issue. Although it is not possible
to reflect every single ethnic and other minority group within society,
it is legitimate to ask why certain large groups are not represented or
not adequately represented on the Bench. It would be better if the
Bench reasonably reflected identifiable segments of the population.

5
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We have to have some flexibility, but I would agree with you that at
the higher levels of the judiciary there is an inadequate representation of large identifiable minority groups within our society.
However, when we come to the question whether the quality of the
adjudication progress is affected by diversity or the lack of diversity,
it becomes much less certain. Many distinguished legal commentators have contributed to this debate. For example, Professor Dame
Hazel Genn of the Judicial Studies department in [University College
London] has commented extensively on this subject. She has stated
that there is simply no reliable empirical evidence that diversity in
terms of women, or any particular ethnic group, leads to a better
result in a judicial adjudication.
Now this is a fair point. I don’t think she is saying it is not true [that
diversity leads to a better adjudication outcome]. All she is saying, as
I would expect from a distinguished academic, is where is the proof?
She is certainly not saying ‘don’t increase diversity’. She certainly
agrees with the legitimacy of it. We are talking about something rather different. Should we believe that a better result in an individual
case would be produced by having a more diverse group of judges?

Have there been any further studies done that examine the potential
effectiveness of judicial diversity in the adjudication process?
SIR TERENCE: There have been some studies on this in the United
States, where the structure of the legal system makes it easier to conduct studies of this sort due to judges being political appointees.
While controversial, those studies in the US do tend to indicate that
having a more diverse panel does influence, if not the outcome, at
least the quality of the ruling and its reasoning. For example, if you
have three judges in the Court of Appeal, and two of them have a
particular political or social outlook different from the third, the
view of the third might not change the result, but may nevertheless
focus attention on issues that the other two judges may not have
thought about. What about this? How do you deal with that argument?
6
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I believe that the process of questioning can by itself produce closer
reasoning. It simply means that the other judges on the panel won’t
be able to overlook certain arguments. So the quality of the reasoning, where you have a dissenter or someone who is doubtful, can enhance the quality of the reasoning of the majority. As a result, I think
that it is too unsophisticated to talk about diversity in the context
simply of gender or ethnic background. What we are really talking
about in the adjudicative process is the diversity of life experience.
Having said all of that, I do think that things have improved below
the level of the High Court bench quite significantly. I believe that
this is attributable to the work of the Judicial Appointments Commission which was set up by the Constitutional Reform Act 2005.
Having that independent body does make a huge difference.

Can you further elaborate on some of the issues that we must continue to address to improve diversity in the Judiciary?
SIR TERENCE: It is commonly said that the problem, when you get to
the higher levels of the judiciary, is that you are picking people from
the front line of barristers. Unless, for example, you have a sufficient
number of women or ethnic minorities at the QC level, you will have
a very limited pool from which you can draw - assuming that they
want to apply to be High Court judges.
We know that there are roughly equal numbers of men and women
coming into the profession, as solicitors or barristers. As regards
women, if they become pregnant and have a child, they will most
likely come back to practice in view of their past efforts to get to the
Bar in the first place and the difficulties they had to overcome to acquire a pupillage and a tenancy. But, if a female barrister has two
children, it is really touch and go whether she will come back to the
Bar or not. If she has three children, she will most likely never come
back to the profession.
Obviously, we need strategies for trying to retain as many women as
we can. The number of women coming to the Bar isn’t an issue, but
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it’s the retention problem we need to address. We could go on for
hours about this subject. To give you one example: If you are a
young female barrister who has a criminal practice, you will be going
from one Crown Court to another halfway across the country for
very modest brief fees. Where are you going to put your child? What
are you going to do? Even if you are in central London, you may not
be able to fund the cost of child care.
These are the sort of issues we must continue to address.

Would it be possible to pick judges from other areas, or from another pool? Traditionally judges are most commonly chosen from the
pool of barristers. Do you believe that solicitors, for example, can be
directly appointed to the Supreme Court of the UK?
SIR TERENCE: [Justice of the Supreme Court] Lawrence Collins started off as a solicitor and eventually became head of litigation at Herbert Smith. He also edited Dicey and Morris on Conflict of Laws
(now Dicey, Morris and Collins on the Conflict of Laws). In his career, he served as a QC, a Chancery judge, a Court of Appeal judge
and was eventually appointed a Justice of the Supreme Court.
Despite this example, one of the points commonly made in the upper
echelons of the judiciary, is that we cannot take people, such as academics, from outside the Bar. This argument is heard much more
seldom in the US, and elsewhere. Unlike the United Kingdom, very
few people in the US Supreme Court have been trial judges. But we
don’t have this practice here because of our tradition of advocacy.
Should we directly appoint someone to the Supreme Court who has
never conducted trial work or adjudicated in the Court of Appeal?
This is a controversial issue. And you will find many people will say
that is not the proper way to do it.

8
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Speaking on the appointments process, can you elaborate for our
readers your own experiences in being first appointed as High Court
judge? How has the process evolved in the past few decades?
SIR TERENCE: I am an openly gay man, and I was openly gay well
before my appointment as a judge. I can attest from my own experiences that changes in the appointment processes, including the creation and work of the Judicial Appointments Commission, do make a
difference. I’ll give you a very small example of how the evolvement
of the system has made a huge difference for me.
Previously, until Lord Irvine became Lord Chancellor, there was no
process of application to become a senior judge. Prior to that, the
Lord Chancellor would consult with other senior judges and then
ask if you would like to be a High Court judge. As a result, when
people were first given the option of applying, it made a large difference. For the first time, those who wanted to be judges could force
themselves on the con…I am quite certain that if I had
sciousness of the people
not had the opportunity to apappointing them, who
ply, I would never have been apmight not have heard of
them before. I was acpointed. This is an example of
tually one of the people
how the process has made a huge
who applied. In fact, I
difference.
was one of the first.
At that time, it was optional. They started by saying that, if you
want to apply, you can or the Lord Chancellor will simply select you.
I did apply, and I am quite certain that if I had not had the opportunity to apply, I would never have been appointed. This is an example of how the process has made a huge difference.

Do you believe that law, in general, and the legal system, has kept
pace with the continued evolution of social values? On matters such
as the freedom to wear headscarves in school, or same-sex marriage,
this can be an especially contentious issue. What are your views on
this?
9
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SIR TERENCE: The answer is in some cases it has and in some case it
hasn’t. Basically, for important changes in the law, you need to look
to Parliament because it is the elected body. The government is elected on a manifesto. You would expect Parliament to formulate policies which reflect the needs and views of the day. Judges are not legislators. They are not elected. The judges apply legislation, either
parliamentary legislation or regulation in the European context, and
rulings of the Court of Justice of the European Union. Similarly, for
example, under the Human Rights Act 1998, the judges have to take
into account, but are not bound to follow decisions of the European
Court of Human Rights in Strasbourg. So judges are not free agents
in this.
Another factor, away from Europe and Parliament, are the constraints on evolution of the common law. The common law has been
an unfolding set of legal principles. The nature of precedent means
that you can only change the common law by small increments.
Where there are new factual situations, not covered by precedent,
judges sometimes respond by forming a view about society’s values
[that is to say the values of the legal construct – ‘the reasonable man’]
and applying them to the case. Usually judges apply existing precedent by analogy, extracting legal principles underlying relevant precedents and applying them to the new factual situation.
As a result, when the new situation is so different that judges are required to take a huge leap, they sometimes say ‘sorry’, this is for Parliament. They have to take a more conservative view. That is why
people talk about judges changing the law incrementally—by small
steps. But this is not to say that some judges are not bolder than others.
For example, in a very recent case, the Supreme Court said that it
was not prepared to extend the principle of legal professional privilege to accountants and their clients because that will be too big of a
step. Consequently, information between the accountants and their
clients, for example in relation to tax advice, may have to be disclosed in court proceedings. On the other hand, discussion between

10
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solicitors and their clients is considered to be privileged from disclosure in court proceedings.
By contrast, in the case Stack v Dowden [2007], Lady Hale persuaded her colleagues in the Supreme Court to have a new outlook on
legal principles governing unmarried individuals. She was referring
to those individuals who have lived together as a couple and, on
their relationship breakdown, are in dispute as to how they should
divide up their property. Of course, she still relied on precedent. But
the leap was a big one. The Law Commission had done a report on
this but Parliament hasn’t stepped in to change the law. So, the
House of Lords, as it was then, decided to step to in. Different judges
have different views on whether it is appropriate to make such a big
leap or not.

If we take a further look at the subject of gay rights, this is very
much a social value still in its evolutionary stage. Have developments
concerning this question been reflected in the legal system?
SIR TERENCE: This is a good point. And for a long time, it wasn’t.
But, if you ask me as of today, I would say it has been. This is no
doubt influenced to a large degree by Europe, and not just Strasbourg, but also the EU. The EU has issued a number of Directives
which the UK has had to give effect through primary and secondary
legislation dealing with rights in relations to sexuality, religion, gender, etc. without giving priority to any one of them over the others.
This has definitely made a difference.
Indeed, there have been several cases decided by Strasbourg on appeal from UK courts on gay rights versus religious freedom. A notable example is McFarlane v Relate Avon Ltd [2010]. This case concerned a counsellor specialising in sex therapy who didn’t want to
treat same-sex couples. McFarlane was told he wouldn’t be able to
continue to practice unless he stopped excluding same-sex couples.
Another is Ladele v London Borough of Islington [2009]. Ladele, a
marriage registrar, was disciplined after she refused to conduct civil
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partnership ceremonies. In both cases, their appeals were ultimately
dismissed by Strasbourg.
Gays in the military are
another example. An
appeal to Strasbourg
was launched after the
government refused to
accept gays in the military. The UK government, however, caved in
before that case was even decided.

In my opinion, the EU, and
Strasbourg, had a lot to do with
this change in thinking.

Most recently, there were two noteworthy appeals: one was from a
gay man from the Cameroon, and another from a gay man from Iran.
This was decided in 2010 by the Supreme Court [HJ (Iran) and HT
(Cameroon) v Secretary of State for the Home Department [2010]].
The Supreme Court overturned the decision of the Court of Appeal,
which had originally held that there are no grounds for asylum if
persecution of gay men in the foreign county in question could be
avoided by gay men acting discreetly. The Supreme Court, however,
stated that everyone should be able to express their sexuality without
fear of persecution. They should not have to hide their sexuality. Legitimate fear of persecution for being gay made them legitimate asylum seekers.
It was an amazing result. It was one of the few cases in living
memory when a decision of our top court, previously the House of
Lords now the Supreme Court, was applauded by those listening to
the judgment being delivered. In my opinion, the EU, and Strasbourg,
had a lot to do with this change in thinking.

To conclude this interview, would you be able to share some advice
for law students now entering the legal profession?
SIR TERENCE: This question presupposes that law students will become practising barristers or solicitors. The question is ‘should they?’
There are many things that people with law degrees can do. You

12
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don’t necessary need to restrict yourselves to private practice, assuming that students want to qualify as a solicitor or a barrister.
I think that it is important to question whether becoming a barrister
or a solicitor, in private practice is the necessarily the best thing for
you. Would it be making the best of your talA truly expert lawyer to me is a
ents? There is a huge
person who can extract the real
number of things that
issue from a stack of paper, idenyou can do. These
tifying the two critical docuthings can be very interments. Simply speaking, they are
esting and have tremenasking the correct questions.
dous value. To name a
few, you can go into
government legal service, or the departments of state, which all need
lawyers. Can you think of anything more fascinating than being a
member of the legal team in the Foreign and Commonwealth Office?
In addition, there are local authorities and banks that require people
with law degrees. You can also do volunteer work in the charity sector. Legal skills in themselves are extremely portable and they are
extremely valuable. They are different from other skills. A truly expert lawyer to me is a person who can extract the real issue from a
stack of paper, identifying the two critical documents. Simply speaking, they are asking the correct questions.
These analytical skills mean you can separate out the relevant from
the irrelevant. And lawyers have this special skill to a very high degree. So I don’t think people should be hung up on private practice.
The world is their oyster. But if becoming a solicitor or barrister in
private practice is what they want to do, then I have this advice: do
not come to the Bar unless you have an absolute passion. It is irrational to come to the Bar if you do not.
Every year, huge numbers of people start the Bar Vocational and
Training Course. However, we know that only about 300 to 400
will get pupilages and ever fewer will get tenancies. Pupillages are
paid by the members of chambers and this inevitably leads to a limi-

13

Birkbeck Law Review Volume 1(1)

tation of the number on offer. The chances of getting one are not
good. That is why you have to be passionate about coming to the
Bar. I think it is a wonderful profession, but it is tough to enter and
to succeed.
So that is my best advice: come to the Bar if you really really want to
do it. And consequently, don’t think you are a failure if you don’t
get to where you thought you ought to be. You are not. That is how
life is.
But I do think that being a practising lawyer is a great thing to be.
Best of all, you can use your legal expertise to benefit society, such as
by doing pro bono work. Or if you could one day become a judge
and make a great contribution to society, resolving disputes between
individuals and between the state or other public bodies and individuals after every other means of resolving the dispute has failed. It’s a
great responsibility, but a wonderful and very interesting thing to do.
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The Empire’s Sentinels: The Privy
Council’s Quest to Balance Idealism
and Pragmatism
JONAS-SÉBASTIEN BEAUDRY*

This article is a study of the Judicial Committee of the Privy
Council’s quest to balance Western ideals and pragmatic diplomacy. It surveys some critiques and praises of the Judicial
Committee coming from Canada, Australia and India, in order to delineate the attitudes, strategies and beliefs adopted
by the Law Lords when they sat on the Judicial Committee
of the Privy Council during its most influential period, that is
to say, from its creation in 1833 until the decline of the British Empire in the 1950s.
The text is divided into four sections. The first section analyses Lord Haldane’s insightful assessment of the role of the
Judicial Committee of the Privy Council within the Empire,
and of the way the Lords perceived or should have perceived
themselves when sitting on the Privy Council. The three following sections consists of external critiques of the Board’s
interventions in three dependencies: one colony whose Constitution was drafted and negotiated by the overseas subjects
and granted almost full independence (Australia), one colony
whose Constitution was drafted in London and was not ratified by the overseas subjects (Canada), and one colony that
did not have its own Constitution and whose foreign subjects
did not initially partake in the legal system (India). The distinctive characteristics of each dependency will allow for a
multi-levelled critique of the Lords’ conception of their institutional role, hopes and efforts.

Athenian Stranger – Tell me, Stranger, is a God or some
man supposed to be the author of your laws?
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Cleinias – A God, Stranger, in very truth, a God: among us
Cretans he is said to have been Zeus, but in Lacedaemon,
whence our friend here comes, I believe they would say
that Apollo is their lawgiver: would they not, Megillus?
(…)
Athenian Stranger – And do you, Cleinias, believe, as
Homer tells, that every ninth year Minos went to converse
with his Olympian sire, and was inspired by him to make
laws for your cities?
Cleinias – Yes, that is our tradition; and there was Rhadamanthus, a brother of his, with whose name you are familiar; he is reputed to have been the justest of men, and
we Cretans are of opinion that he earned this reputation
from his righteous administration of justice when he was
alive.
Athenian Stranger – Yes, and a noble reputation it was,
1
worthy of a son of Zeus.

Introduction
This article is an attempt to describe the Judicial Committee of the
Privy Council’s quest to balance Western, and more particularly legal,
ideals and pragmatic diplomacy. The Judicial Committee of the Privy
2
Council, or ‘Board’, is the highest appeal tribunal for British colonies and protectorates. Since its creation in 1833 up to the decline of
the Empire in the 1950’s, the Lords sitting in the Committee occu* DPhil candidate, University of Oxford. I thank the Pierre Elliott Trudeau Foundation for its support.
1
Plato, The Laws (Benjamin Jowett tr, Book I, Collier 2010).
2
The expressions ‘Board’ and ‘Privy Council’ are commonly used to designate the
Judicial Committee of the Privy Council. While the ‘Board’ means the panel of judges sitting to hear a particular case, it should be noted that the ‘Privy Council’ is,
strictly speaking, the larger entity which advices the British sovereign on the exercise
of its executive authority and of certain judicial functions, which are performed by
the ‘Judicial Committee’.
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pied both a judicial and a political role in the imperial political frame.
With the single act of judging, they were simultaneously spreading
the legal genius of the British people and contributing to the maintenance of the British rule throughout the Empire. Having faith in the
Empire’s values and legal arrangements, they did so with good intentions, as far as paternalistic and colonial intentions go.
Through an analysis of critiques and praises of the Judicial Committee coming from Canada, Australia and India, we want to explore
what it may have meant to ‘think like a judge’ for the Lords sitting
on the Privy Council. By ‘thinking like a judge’, I mean to use particular methods (such as the use of an impartial discursive posture, of
precedents, of analogies, of various interpretative techniques of legal
texts, etc.) to analyse and present the law and the facts of particular
cases in order to reach a solution. The content of these methods depends on certain legal fictions and beliefs held by the judiciary and
the legal community in a particular time and place. These methods
overshadow the judges’ subjective input by making the judgment
seem to be a product of the ‘law’, whose authority is transferred to
the produced judgments. The legitimacy of their methods and interventionism also depends on a judge’s conception of the judiciary role,
as a legal and political actor. Exploring some of the Committee’s
failures and successes while pursuing Western values and legal ide3
als provides a historical illustration, and maybe a lesson, of the
moral and mythical aspects of the good intentions of international
adjudication, of the limitations of ‘thinking like a judge’, of the impossibility of judging apolitically, and of how judges deal with this
impossibility.
The text is divided into four sections. The first section analyses Lord
Haldane’s insightful assessment of the role of the Judicial Committee
of the Privy Council within the Empire and of the way the Lords
perceived or should have perceived themselves when sitting on the
Privy Council. This point of view should provide us with a favourable assessment of the Privy Council from the inside. The three fol3

As perceived by the judges, not necessarily by British governments.
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lowing sections are based on legal scholars’ critiques of the Board’s
interventions in three British dependencies: one colony whose Constitution was drafted and negotiated by the overseas subjects and
granted almost full independence (Australia), one colony whose
Constitution was drafted in London and was not ratified by the
overseas subjects (Canada), and one colony that did not have its own
Constitution and whose foreign subjects did not initially partake in
the legal system (India). The choice of these colonies is justified by
the fact that more appeals came from them than from other parts of
the Empire and by their cultural and political distinctiveness. It is
plausible that the Lords’ pragmatic considerations would have been
affected by their specific culture. The distinctive characteristics of
each dependency will therefore allow for a multi-levelled critique of
the Lords’ conception of their institutional role, hopes and efforts.
A thorough exploration of the political factors affecting the writing
and reception of the Council’s judiciary decisions would be a monumental historical work, especially if extended to many more colonies.
Not only must I limit my research for the purpose of single article,
but I am not sure that a more extensive research would dispel the
inevitable speculativeness of applying the familiar critical approach
of legal realism to the Privy Council’s judgements. As the quote from
Plato illustrating principles of law coming from an external source
indicates, the material I am most interested in is not the sort of hard
data allowing me to come to decisive conclusions, but rather myths
about the origins of legal doctrines and their adoption, prestigeenhancing stories and other political fictions that the Lords themselves believed in or helped to develop and impose within legal cultures to set up the legitimacy of their interventions.
My goal is only to underline why and when the Lords would oscillate between deference and intervention vis-à-vis local legal cultures.
For instance when certain concerns (such as the unity of the Empire
and some legal doctrines, as well as moral and political principles)
were important enough to the Lords, they would adopt an interventionist attitude, but would do so in a language that cloaked their political views in a sort of universal necessity. I do not suggest that
18
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there is a better balance that could have been struck by the Lords to
avoid the failures of moral imperialism while holding to what mattered most to them. However, describing some of the motivations of
the Privy Council to strike this balance may incite us to take a more
critical stance toward similar practices taking place today, within
judiciary bodies judging from a distance, geographical or cultural.

4

A view from the inside: ‘In good Imperial company’

In November 1921, in an address to the Cambridge University Law
Society, Lord Haldane argued that the Board had an important role
5
‘in the working of the Constitution of the Empire’. More precisely,
he argued that the Board had two roles, both of which, he thought,
would come to pass.
The primary role of the Board is legal, and more specifically judicial:
to uphold higher principles of justice.
The ancillary one is political, ‘that of assisting in holding the Empire
together’. Lord Haldane writes: ‘my own view is that [the Judicial
Committee] is a disappearing body, but that it will take a long time
before it will disappear altogether’. As the dominions develop their
own constitutions, ‘there will be less and less work for the Judicial
6
Committee to do for these dominions’. Lord Haldane’s speech implies two justifications for this second, political, role: a moral and a
pragmatic one. On the one hand, he implies that it is morally justified to defer judicial governance to the national spheres to respect
domestic autonomy. On the other hand, he is also aware of a practical problem: countries that are developing elaborate domestic systems of judicial review may not welcome appeals made to the Privy
Council unless it serves their own ends.

4

Lord Haldane, ‘The Work for the Empire of the Judicial Committee of the Privy
Council’ (1923) 1 Cambridge LJ 143, 144.
5
ibid 146.
6
ibid 154.
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It follows that, when the dominion countries are enforcing themselves a legal model which does not stray too far away from the
‘higher principles of justice’, the Privy Council is likely to respect its
dominions’ political autonomy. Lord Haldane thus explains that
‘where they had got their own fully organized Courts, and their own
sense of development, and their own feeling that it is their right to
dispose of their own litigation, […] we do not let [a litigant] appeal
to the King, unless the question is so great that only the Supreme
7
Court of the Sovereign can dispose of it satisfactorily.’
If the primary role of the Board is to uphold ‘higher principles of justice’, what are these principles more precisely? What are these limits
beyond which the Privy Council favours interventionism over deference?
Lord Haldane’s account of the Board’s role suggests that these principles are defined procedurally rather than substantially, i.e. by their
application rather than by content. He says that, by applying those
principles, a judiciary body would redress what a correctly functioning judiciary body would see as wrong and redress. This definition of
principles of justice takes us back to a subjective appreciation of
what is a ‘correctly functioning judiciary body’. Although it seems
circular, it does tell us that justice is to be found in a procedure used
to produce justice, rather than in commandment-like rules. How
could we define, then, a correctly functioning procedure? Lord Haldane’s answer partially lies in judicial virtues. He describes that the
judges who partake in such a procedure must attempt to reach justice impartially and remain above the political considerations of selfinterest.
The dichotomy between formal/procedural rules and substantial/objectified rules suggests that the higher principles of justice will
be expressed through an institution rather than a set of rules, but it
does not mean that a set of objective rules cannot be defined. There
is certainly a set of rules that the Lords sitting on the Board would

7

ibid 153.
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have seen as universal rules that no correctly functioning judiciary
body would have seriously contradicted. Lord Haldane writes:
We are constantly finding that, where great broad principles of justice are concerned, you find – veiled, but still
there, and only distinguished by technicalities – the same
substance as belongs to other systems. The human mind is
8
much the same all the world over.
Therefore, although the Committee insisted on preserving the royal
prerogative of granting leave to appeal to the King in council and
struck down statutory provisions to the contrary effect, as it did in
9
Nadan v The King, it was ‘settled practice’ to defer to the dominion’s own courts. This was especially true in certain areas, like criminal law, where it would have been an ‘extreme inconvenience’ for
the Board to act as a Court of criminal appeal, unless it had been
shown that ‘by a disregard of the forms of legal process or by some
violation of the principles of natural justice or otherwise, substantial
and grave injustice [had] been done’.10
At the same time Lord Haldane sees the King’s jurisdiction over culturally different structures as a politically delicate issue.11 His diplomatic prudence is not only based on the consideration that the dominions may be reticent to have its disputes settled by the King’s
standards, but also on the belief that this jurisdiction may interfere
unduly with traditions able to produce otherwise acceptable results.
Lord Haldane’s attitude reflects both the Lord’s cultural sensibility
and the Lord’s paternalism. On the one hand, he writes that they are
‘perfectly impartial’:
... we have no prejudices, either theological or otherwise … We sit there and we do our best. We are only human beings and I daresay we make mistakes, but there is a
tradition in the place which lifts it above all prejudice or
8

ibid 154.
[1926] AC 482 (PC).
10
ibid 495.
11
Haldane (n 4) 148.
9
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the disposition to think that one system must in some way
12
be better than another.
On the other hand, he sums up that the object of the Board ‘is to
make the part of the Empire from which the appeal comes have the
sense of seeing that there has been a mistake, if one has been
13
made’. What we judge negatively as moral imperialism was probably experienced by the Lords as a sincere belief that the Board could
correct certain legal decisions that were objectively wrong, and intervene when basic standards of justice were not met.
This interventionism was further justified in the Lords’ mind in a
political context (such as in ‘remote parts of India’) where the Judicial Committee was seen ‘as a body which stands between the subject
and the Government’.14 In such contexts, Lord Haldane considered
that the Privy Council intervened to assure the rule of law, a ‘minimal standard’ from which the people actually benefited and whose
decisions they would not complain of, as shows his anecdotic story
of:
... a traveller who went to a remote part of Northern India
and found a tribe sacrificing to an unknown god. He asked
who the god was, and they said: “We don’t know, except
that he is a very powerful god, because he interfered on
our behalf against the Indian Government, and gave us
back our land which the Government had taken, and the
only other thing we know is that the name of the god is
the Judicial Committee of the Privy Council!”15
Regardless of how condescending this statement may sound to our
contemporary sensibility, the Committee considered that the royal
prerogative of granting appeal was ‘a privilege belonging to every
subject of the King’.16 Extrapolating Lord Haldane’s position in to12

ibid 153-4.
ibid 148.
14
ibid 153.
15
ibid.
16
Nadan (n 9) 491.
13
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day’s discussion on cultural relativism, one could say that by refraining to intervene in order to protect individuals unrepresented, unprotected or prejudiced by their Government by fear of acting imperialistically, we may paradoxically be imposing our concept of selfdetermination on a people who views the Government and the Judiciary as entities having nothing to do with political representation
and the rule of law.
Notwithstanding their political role, their lordships conceived themselves first and foremost as judges. Even though they contributed to
‘hold the Empire together’, they did not believe that they were political actors or, at least, they entertained the idea that law was a science yielding to objective results, and this faith in the science of law
allowed them to endorse a plausible social script of their institutional
role as apolitical. This apparently apolitical attitude, once imported
in the Privy Council, further justified ‘apolitical’ judicial interventionism. Even though their lordships were aware of their limited
knowledge of their foreign dependencies’ culture, they were also confident that thinking like a common law judge would overcome the
cultural gap they would meet between ‘all the laws and customs of
the world – civilized and uncivilized’.17
While being a ‘mere judge’ was politically modest, the Law Lords’
conception of the law and of the British judicial institution itself was
epistemologically immodest and a key factor in motivating the Law
Lords to recognise more autonomy to other cultures only when they
were sufficiently identical to that of the Empire.
We are not Ministers in any sense; we are a committee of
Privy Councillors who are acting in the capacity of Judges ... We have nothing to do with politics or policies, or
party considerations; we are really Judges ...18
Lord Haldane’s account of the Privy Council’s nature and work exemplifies well how in any given society a set of rules or procedures
17

Sir Courtenay Ilbert, quoted in George Rankin, ‘The Judicial Committee of the
Privy Council’ (1939-1941) 7 Cambridge LJ 2, 11.
18
Hull v McKenna [1926] IR 402, 403 (PC) (Lord Haldane).
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(such as the judiciary ‘higher principles of justice’) may be objectified,
in what could be considered as an epistemologically immodest
manoeuver, and then how certain institutional actors (such as the
Privy Council) may act upon them with an apparent neutrality since
they are enforcing moral truths or ‘natural’ rules. This paradox between ontological immodesty and political modesty is made possible
because of the faith jurists have in the truth - and therefore, nonnegotiability - of the rules they are invoking or of the structure within which they are working. Such a faith seems somewhat delusional
as judges themselves contribute to the elaboration of the truth they
are invoking. However, it is through an endorsement of law as science and a belief in their legal ideals and structures as inherently superior, that the Privy Council Judges contributed to the construction
of a legitimate social script for their own role, as an answer to the
fact that the concept of justice is highly contested in colonial situations.

Australia: Between deference and intervention
The Evolution of the Legal Frame for Appealing to the Judicial
Committee
Let us first present the ambit of the appeals provided for in constitutional Australian law. Clause 74 of the Commonwealth Of Australia
Constitution Act19 provides for appeals to the Queen in Council.
19

‘No appeal shall be permitted to the Queen in Council from a decision of the
High Court upon any question, howsoever arising, as to the limits inter se of the
Constitutional powers of the Commonwealth and those of any State or States, or as
to the limits inter se of the Constitutional powers of any two or more States, unless
the High Court shall certify that the Question is one which ought to be determined
by Her Majesty in Council. The High Court may so certify if satisfied that for any
special reason the certificate should be granted, and thereupon an appeal shall lie to
Her Majesty in Council on the question with-out further leave. Except as provided
in this section, this Constitution shall not impair any right which the Queen may be
pleased to exercise by virtue of Her Royal prerogative to grant special leave of appeal from the High Court to Her Majesty in Council. The Parliament may make
laws limiting the matters in which such leave may be asked, but proposed laws containing any such limitation shall be reserved by the Governor-General for Her Majesty’s pleasure.’ Commonwealth Of Australia Constitution Act 1900, section 74.
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There can be no appeal from the High Court on questions concerning the ‘limits inter se of the Constitutional powers of the Commonwealth and those of any State’ or the ‘limits inter se of the Constitutional powers of any two or more States, unless the High Court shall
certify that the Question is one which ought to be determined by Her
Majesty in Council. … for any special reason.’ Clause 74 also preserved the royal prerogative to grant special leave of appeal to the
Board, although ‘the Parliament may make laws limiting the matters
in which such leave may be asked’. Such was the compromise that
Joseph Chamberlain, Secretary of State for the Colonies, struck between the Australian delegates who wanted to abolish the appeals to
London altogether, and the Imperial Government, British investors,
banks and other commercial institutions who wanted to preserve the
20
overarching imperial legal frame.
The High Court only granted a certificate of appeal for an inter se
question once, in 1912,21 although the Privy Council has allowed
many appeals by special leave.22 In Kirmani v Captain Cook Cruises
PTY Ltd (No.2), in 1985, the High Court closed off the possibility
that they would ever grant an appeal: ‘The march of events and the
legislative changes that have been effected – to say nothing of national sentiment – have made the jurisdiction obsolete.’23 The Court
was referring to the Privy Council (Limitation of Appeals) Act 1968
and the Privy Council (Appeals from the High Court) Act 1975
which had the effect of making the High Court’s special leave the
only way to take a constitutional case to the Privy Council. In 1986,
the Australia Acts severed any remaining link with the United Kingdom:

20

On the steps leading to this compromise see, Gerard Brennan, ‘The Privy Council
and the Constitution’ in HP Lee and George Winterton (eds) Australian Constitutional Landmarks (CUP 2003) 312-4; Josiah H Symon, ‘Australia and the Privy
Council’ (1922) 4 J Comp Legis & Int’l L 137, 138-9.
21
Colonial Sugar Refining Co Ltd v Attorney-General (Cth) (1912) 15 CLR 182.
22
Douglas Menzies, ‘Australia and the Judicial Committee of the Privy Council’
(1968) 42 ALJ 79, 80.
23
(1985) 159 CLR 461, 465.
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The most significant formal change to the constitutional
systems of the Australian States since federation occurred
in 1986 with the enactment of dual Australia Acts – one
by the Commonwealth Parliament and one by the United
Kingdom Parliament. Their principal effect was to terminate prospectively, with one important exception, all remaining constitutional links between Australia (both
Commonwealth and States) and the United Kingdom. The
exception is, of course, the continued adoption of the
24
United Kingdom Monarch as Queen of Australia.
As we will see in the next section, Australia’s constitutional situation
differs from the Canadian one in one essential respect. The Australian Constitution was drafted and negotiated by Australian subjects,
whereas the British North America Act (the Canadian Constitution)
‘was framed and drafted in London. It was never submitted for approval or ratification to the people of Canada.’25 The discussion on
the desirability of appeals to the Privy Council in Australia therefore
always contained an underlying concern for the paradox caused by a
country that had ‘come of age’ (as Sir Symon, Attorney General of
Australia for 1904-1905, wrote in 1922) but that remained under
the British judiciary authority.
This paradox may well be an anomaly but Sir Symon, the same who
attempted with Edmund Barton to prevent the Privy Council from
having jurisdiction over ‘matters involving the interpretation of the
Constitution of the Commonwealth or of a State’ at the 1898 Melbourne Convention,26 wrote that:
The British Empire is a mass of anomalies. You meet them
at every turn. There is no precedent even for the British
Empire. Its very existence and cohesion is an anomaly. To
stigmatize something as an anomaly – perhaps rightly –
and seek to get rid of it merely on that account is unsafe.
24

Gerard Carney, The Constitutional Systems of the Australian States and Territories (CUP 2006) 66.
25
Symon (n 20) 141.
26
Brennan (n 20) 313.
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By such reasoning one might almost justify the extinction
27
of the Empire.
Our current distance nonetheless allows us to wonder (1) what made
this anomaly viable, that is, what fictions lawyers came up with and
what attitude the Lords from the Privy Council took to make it endure with a parallel national consciousness that demanded selfdetermination, and (2) if this intellectual justification was the real
reason behind the desire to preserve the appeals to the Privy Council.
If not, we will try to delineate possible motivations, especially from a
jurist’s point of view. Why would a country that has ‘come of age’
want to keep living under the Privy Council’s paternalistic shadow?
What were the ideals or the pragmatic advantages that the Privy
Council offered to some Australians?
The idea behind the judiciary clauses of the Constitution limiting the
ambit of the appeals to British authorities was that ‘if Australia was
fit to frame its own Constitution she was fit to interpret it’.28 The
framers knew they had to limit the Privy Council’s jurisdiction if
they did not want the most important constitutional questions to be
decided by an external power.29 Australia had to remain in control
of her newly established constitutional identity. This ‘cardinal principle’ 30 was not betrayed by the ‘Chamberlain compromise’, by
which the High Court retained ‘exclusive jurisdiction to determine
finally all constitutional questions, with power, if for sufficient reason it thinks fit, to call in aid the Privy Council, as it might be in a
quasi-consultative capacity although in form and result an appeal.’31
Although Sir Symon fought hard to obtain an exclusively Australian
constitutional jurisdiction, he also was convinced, at least in 1922,
that it was ‘salutary’ that the High Court preserved the option of

27

Symon (n 20) 143.
ibid 139.
29
Brennan (n 20) 312.
30
Symon (n 20) 139.
31
ibid.
28
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asking ‘the opinion of another leader of larger or wider experience
32
than himself’.
Australia, like other nations, therefore overcame the paradox of exercising their freedom to limit this freedom by thinking that they
were, like Ulysses who remained in charge of his boat, tying themselves to the mast, and only to the extent to which they wanted, and
not irremediably. The Judicial Committee, confident of Parliamentary supremacy, refused to uphold a High Court’s decision for the
first time in McCawley v the King,33 where the High Court decided
that a State’s parliament could not enact a law in violation with the
State Constitution, although the same parliament could amend the
Constitution. According to the Board, such a law was already an implicit amendment.34 It did not matter that the Constitution had been
enacted following an Imperial order, for the Empire did not mean
... to shackle or control in the manner suggested the legislative powers of the nascent Australian Legislatures. Consistently with the genius of the British people, what was
given was given completely, and unequivocally, in the belief … that these young communities would successfully
work out their own constitutional salvation.35
This granted power, their Lordships would later recognise in Attorney General (NSW) v Trethowan,36 included the power to bind the
Legislature constitutionally at least to follow a certain procedure to
repel certain institutional arrangements and rules.
However, the doctrine of constitutional pre-commitment did not
completely solve the contradiction created by delegating a portion of
one’s self-governance to a foreign power. It is one thing to abide by
one’s cold-headed commitment to higher principles, and another to
surrender to a wiser stranger’s decision. In order to argue that there
32

ibid 140.
McCawley v R (1918) 26 CLR 9.
34
McCawley (n 33); Brennan (n 20) 327-8.
35
McCawley (n 33) 117.
36
[1932] AC 526 (PC).
33
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was nothing ‘derogatory to our autonomous dignity – nationhood if
you like’, Sir Symon, for instance, adjusted the concept of Nation.
He referred to the conception of autonomy: the self, to preserve its
dignity, must be autonomous, that is, obey to rules emanating from
itself. To avoid heteronomy (as opposed to autonomy), one needs
either to relocate the source of law inside the self, or to transform the
conception of the self so that it includes the external source of law.
This second strategy may sound tenuous, but it has long been a
common justification for democracy. Extending this strategy from
the self to a country and from domestic to international politics, Sir
Symon redefines the concept of the Australian Nation and retracts
from his former position, as he had raised, at the beginning of the
twentieth century, ‘the banner of nationhood, contending that the
37
first duty of a nation was to administer final justice to its people’.
This claim of nationhood, he wrote in 1922, was a ‘phrase without
substance’. According to Sir Symon, this initial perspective failed to
understand that ‘we were within the British Empire, under the same
King and Flag’.38 If the Australian federal union was a nationhood, it
was a federal union ‘within the Empire’.39 Clause 74 was not a
‘badge or mark of servitude or inferiority’40 because ‘Australia is an
integral part of the Empire’,41 i.e. its self is subsumed in a greater self.
As we will see there were many justifications to preserve the appeals
to the Privy Council, but as far Australia wanted to preserve, at least
theoretically, a relative independence, one had to believe that the
Privy Council was ultimately more able than the High Court to decide difficult questions, which is a questionable assumption. Sir
Brennan, assessing the legacy of the Judicial Committee in the development of Australian constitutional law, with the benefit of hindsight, wrote in 2003 that the members of the Board ‘were not familiar with local affairs’ and showed their ‘want of understanding of the

37
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framework of the Constitution’ in a few cases. The restriction of
the Board’s jurisdiction actually contributed to the Lords’ increasing
43
lack of familiarity with Australian law.
Their Lordships’ reticence to take on a more political role, conduced
Bailey to criticise their tendency to settle important questions on nar44
row, factual, technical or minor grounds. That does not mean that
the Board did not consider itself as the keeper of higher principles.
Indeed, Sir Brennan wrote that ‘[the] opinions of the Judicial Committee in matters arising under the Commonwealth Constitution
were not as satisfactory as the opinions given in matters of general
45
constitutional principle.’ However, even those ‘higher principles’
did not correspond to a wide-ranging political agenda, like the kind
that has been associated with the American Supreme Court’s activism, but only to basic constitutional principles. As we have seen, the
Board was reluctant to define extensively these principles, which
caused frustration to the Australian lawyer expecting that the issues – which often went ‘to the very roots of system of government’ – would be resolved not only with a ‘lawyer’s rigor’ but also a
‘statesman’s breadth of view’, Bailey writes, quoting Chief Justice
John Marshall (which is telling of his vision of the judiciary given
Marshall’s activist role in American judiciary history).
Defences of the Privy Council’s attitude must rely on legal formalism,
a theory of law according to which law can and should operate in-

42

Brennan (n 20) 330 (referring to Webb v Outtrim [1907] AC 81 and Attorney
General (Cth) v Colonial Sugar Refining Company Ltd (1913) 17 CLR 544).
43
Symon (n 20) 330: ‘In a sense, the provisions of s.74 are responsible for some of
the difficulties. By excluding the Privy Council from exercising jurisdiction in inter
se matters, the section precluded their Lordships from acquiring a familiarity with
the jurisprudence that had to be developed.’ See also, KH Bailey, ‘Appeals to the
Privy Council in Constitutional Cases’ (1935-1938) 1 Res Jud 1, 4-5: ‘Cases of this
kind [important questions of public law] must necessarily come from Australia so
seldom that with all their ability their Lordships cannot hope to acquire ad hoc the
experience of a lifetime that has gone to the making of the Hight Court’s judgements.’
44
As was the case, according to Bailey, of James v Cowan [1932] AC 542 (PC) and
Attorney General (NSW) v Trethowan [1932] AC 526 (PC).
45
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dependently from political and social institutions or legal idealism,
a view according to which laws, rights and duties ‘genuinely exist’,
and which may ‘imply too much faith in the capacity of law to solve
47
problems’. Such theories, for instance, allowed Sir Symon to present the Privy Council’s lack of local knowledge as an advantage:
… too great or intimate local knowledge, whether of persons or things – apart from the evidence – is not favourable to acceptable or unbiased judgments, and that a Court
which sits, so to speak, in Olympus – removed from the
local influence not seldom associated with local
knowledge – might be the more ideal tribunal.48
This attitude toward an idealised judicature probably still represents
a popular view of some Courts, but is naïve, as we will illustrate
with a few examples in the following sections. Even at a time when
this sort of legal formalism was a plausible approach to legal problems, many contemporary jurists considered that,
... in most of the constitutional cases, if not all, something
more than “pure interpretation” and something more than
expert legal technique is required. As professor Smith put
it: ‘in the field of public law the gravity of the issues involved and the difficulty of legislative change compel the
judges to act upon broader views of policy.’ Not only is
some legal knowledge and experience desirable if Courts
are to understand the substance as well as the form of the
matter at stake, but in Bench and Bar alike the adequate
handling of such issues is a task requiring a considerable
amount of specialized knowledge. … Whatever may be
said in favor of the Privy Council in common law cases, …
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the Judicial Committee has not illustrated the advantages
49
of distance [for appeals in constitutional matter].
At any rate, what tipped the scale in favour of the appeals to the
Privy Council was probably not their Lordships’ legal competence,
which was after all matched by domestic courts. In the eyes of jurists
like Sir Symon, there were other practical advantages in retaining the
appeal to the Privy Council.
First, it solidified the larger community to which Australia belonged,
by establishing one final interpreter of the laws. This way to secure
the core ideals of a community was thought to promote cohesion
rather than conflict on fundamental legal matters. Symon explains
that federalists like himself did not want to part from the British
Empire:
… we were not creating a nation in the political sense. If
we had been then it would have followed, as the night the
day, that we should erect Courts to dispense final justice to
our own citizens. The purpose of the old Federalists like
myself was to remove the vice of disunion among the
States as much and as far as possible – not to cure or replace it by secession from the British Commonwealth.
What we did was to bring about a more perfect cooperation or union for common though limited purposes
between the six self-governing States with the central idea
of creating one single State in its relations with the Mother-country and the rest of the Empire as a unit of the Empire in relation to foreign States.50
It seems paradoxical that the subordination to the United Kingdom
would unify Australia and thus help it to ‘come of age’ but the
maintenance of appeals to the Privy Council might have contributed
to maintain the fiction of legal idealism, and the idea that geographical distance was not a real problem, or was at least outweighed by
the advantage of being above Australian political contingencies. Sy49
50
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mon’s metaphor of the Privy Council’s location in ‘Olympus’ reflects
an underlying mystical lexicon that is sometimes found in relation to
the Privy Council. In this sense, judicial subordination may not have
been perceived as conflicting with Australia’s growing self-governing
unity since the Australian Commonwealth could be perceived as an
equal to the United Kingdom in so far as they both shared a faith in
the Law, higher than them both, and a trust in its official interpreters:
... the Justices of the High Court and the members of the
Judicial Committee had a similar (if not precisely the same)
understanding of the way in which a constitution should
be construed. All were worshippers at the altar of the English common law and the Judicial Committee was respect51
ful of the quality of High Court judgments.
Their institutional prestige made the Lords plausible final interpreters of higher principles. This is why I cited Plato’s late dialogue The
Laws at the beginning of this text. The fact that a God has authored
laws is a very good argument to support the authority of these laws.
But once Cleinias is asked by the Athenian Stranger if he believes
that ‘every ninth year Minos went to converse with his Olympian
sire, and was inspired by him to make laws for your cities’, the Cretan falls back on the good reputation of one of the men who administered justice. The authority of law is maintained through the reputation of its administrator/interpreter, ‘a noble reputation’, ‘worthy
of a son of Zeus’.52 The fact that the Law Lords belonged to a much
older institution than Australian judges also contributed to this prestige.
This dimension of judiciary decision-making can hardly be overtly
acknowledged by jurists who also value principles of self-governance
and parliamentary supremacy, but neither could it be ignored when
one wondered, as Sir Symon did, ‘how may we best secure the most
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authoritative decisions to make an end of controversy in litigated
53
disputes of commensurate importance’.
Therefore, it is likely that the Board’s authority, based on its prestige
and its capacity to provide an external answer to national disputes
and a link that ‘may eventually more closely bind together Great
54
Britain and the various British Dominions, States and Colonies’ has
justified why, at the beginning of the twentieth century,
... a large majority of the Australian Judges, including Sir
Samuel Way, Chief justice of South Australia, and Sir
Samuel Griffith, Chief Justice of Queensland, and a great
body of the legal profession generally [were] in favour of
retaining intact the appellate jurisdiction of the Privy
Council.55
There was therefore a disagreement about whether the Privy Council’s distance/externality was an advantage which allowed the Lords
to make ‘purely legal’ decisions and which gave their decisions a particular authority, or a disadvantage because it implied their lack of
local knowledge and a legal formalism which made them reluctant to
settle issues of a political nature.
One part of the legal Australian legal community considered the
Privy Council as ‘our highest tribunal’, ‘a body we have learned to
recognize as the highest Appellate Court of the British Empire’ or, if
united with the House of Lords to become, ‘with the addition of
some Colonial Judges’, the ‘Supreme Court of the Empire’ and ‘the
greatest tribunal of the world’ whose ‘visible dignity’56 was an asset
ensuring both the authority of their decisions and national, as well as
imperial, cohesion:
... if the Australian Commonwealth breaks away from the
present inter-Imperial legal system the jurisdiction and
53
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dignity of the Privy Council will be reduced; we shall have
a dangerous precedent which may be followed hereafter by
the Canadian Dominion and the South African British possession; and the position and prestige of the only working
institution of a distinctly and exclusively Imperial charac57
ter which we possess would be seriously impaired.
However, it is far from obvious that ‘a decision by the Privy Council
would be accepted without demur in every case, simply because it
would be given by a judicial tribunal of the very highest standing’,58
as Sir Henry Barwell, Premier of South Australia from 1920 to 1924,
said. While this may have been a ‘widespread conviction in Australia’, Bailey writes, ‘almost the reverse is the truth’ in other regions.59
Dissatisfaction with the Privy Council was obviously stronger among
those who disagreed with the political implications of its judgments.
‘Large groups of people are bound to feel a sense of injustice, whichever way the decision goes.’60 The Privy Council’s political capital
was not only fuelled by jurists’ attachment to the highest instance of
Common Law traditionally, but also by the interests of the Imperial
Government wanting to preserve its colonies and of ‘banks and other
financial and commercial institutions having interests in Australia’.61
When he was a Justice at the High Court of Australia, Sir Douglas
Menzies wrote that ‘Great respect has been paid by the Privy Council
to the reasoning of High Court judges, even when that reasoning
supports a dissenting judgment’62 and that ‘the Privy Council has
been of assistance in clearing away bold but unjustified generalizations made by the High Court from time to time to avoid the inescapable difficulty of the section itself, and, that in doing what it has,
57
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the Privy Council has left it to the High Court to work out a doctrine that recognized both the great importance of the section and its
63
necessary limitations’. This fits the mentality previously described.
The Lords would only be intervening to maintain the essential frame
within which a solution was to be worked out. It was also an approach that avoided politicising judicial decision-making, although
‘bold generalizations’ may have seemed like a more efficient approach to Australian jurists who held, like Judge Owen Dixon, that
‘nearly every consideration arising from The Constitution can be described as political’.64 The Privy Council was considered itself as
freeing the High Court ‘from the burden of its own error’ and inviting it ‘to develop the law in its traditional style, that is to consider
each case and decide it upon its own facts’.65
The negative way to assess the Privy Council’s interventions is to observe that, rather than keeping the High Court on the right course, it
caused frustration and legal uncertainty. For instance, by the time
the appeals to the Privy Council had been abolished, the High Court
reviewed the numerous Privy Council and High Court’s cases on section 92 of the Australian Constitution and found that ‘the decisions
of the Privy Council and of the High Court had spoken with different voices so that it was impossible to get authoritative guidance on
the operation of s.92’.66 So while it is probable that their Lordships
‘intended to leave the Australian courts work out their own constitutional solutions … the execution of that intent was frustrated by the
bifurcation of judicial authority. Definition of the content of s.92
required the development of a doctrine susceptible of practical application …’.67 It is the conflict between the High Court’s and the Privy
Council’s attitudes, more than the Privy Council’s formalist, case by
case, approach that prevented both organs to properly discharge this
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responsibility. Had the Privy Council remained unchallenged by the
legal conscience of a nation ‘coming of age’, its prestige and the
hopes it offered could have maintained a cultural, ‘organic link’ between legal frameworks growing apart. Although Sir Menzies was
still leaning toward the ‘organic links … rooted in history, in tradi69
tion, in loyalty’ in 1968, he weighted it against a need for ‘greater
national unity and self-sufficiency’ that inevitably followed the de70
struction of the ‘so-called colonial sovereignty’. The paradox of
pursuing national autonomy while maintaining a unique imperial
identity was only overcome with the kind of political rhetoric paradigmatically exemplified by Lord Symon and with the Board’s wellintentioned but ultimately problematic deference.

Canada: Decentralisation as a Legal Structural Ideal and as a
Political Compromise
Favoring the Decentralisation of Power: The Watson-Haldane
Era
The influence of the Privy Council is remembered in Canada primarily for its constitutional interpretation in favour of the provinces. It
can be said that the Privy Council re-wrote the sharing of powers
between the federal government and the provinces.
Indeed, the Constitution Act of 1867 as it was drafted has conventionally been interpreted as indicating that the framers had the inten71
tion to found a centralised federal system. Peter Hogg and Wade
Wright enumerate many features of the Canadian Constitution that
make it more centralised and hence distinguish it from the American
one. This is meaningful, they say, given that the American Constitution was the only federal precedent available to the framers, apart
68
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from the Swiss Constitution. Those features are the federal legislative
heads of power over ‘trade and commerce’, limited to foreign, interstate, and Indian commerce in the United States, as well as other topics (banking, marriage and divorce, criminal law and peniten72
tiaries). In addition, the Constitution gave power to the Parliament
of Canada ‘to make Laws for the Peace, Order, and good Government of Canada, in relation to all Matters not coming within the
Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces’.73
However, this residuary power does not apply where specific heads
of legislative power do. The minority of commentators that argued
that the text itself favoured a decentralised form of federalism emphasised the broad character of the provincial heads of power, starting with the power to legislate over ‘property and civil rights in the
province’, which meant ‘much of the law relating to property, the
family, contracts and torts’, although it excluded a few particular
federal heads of legislative power (trade and commerce, banking,
bankruptcy, copyrights, marriage and divorce).74 In short, there was
enough leeway for judges to mould a centralised or decentralised
form of federalism by interpreting broadly or narrowly the different
heads of legislative power and the residual legislative power.
The Privy Council’s bias for the provinces resulted in a narrow interpretation of the federal power ‘to make Laws for the Peace, Order,
and good Government of Canada’ (the POGG power as called by
Hogg) and of the other federal heads of legislative power (like trade
and commerce) and in a broad interpretation of the provincial ones
75
(like property and civil rights). The English Canadian scholars did
not appreciate the Board’s ‘relentless refusal to give significant content to the federal [POGG power] whenever it came into potential
72
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conflict with the provincial power over property and civil rights’.
For instance, although it admitted that the federal government had
the authority to deal with emergencies under the POGG power; it
rarely found that there was an emergency: ‘it struck down the Parliament of Canada’s ‘Canadian New Deal’ legislation … on the basis
77
that the depression of the 1930s was not an emergency’.

An Inadvertent Wisdom?
What can explain this indubitable bias in favour of the provinces?
While the Board’s preference for the decentralisation of power under
Lord Watson (on the Board from 1880 to 1899) and Lord Haldane
(1911-1928) may indicate a belief that a more localised decision will
better meet the needs of the people it affects, it seems more probable
that the Lords were trying to strike a peaceful balance of power between the Parliament of Canada and the provincial Legislatures.78
Even such a balance seemed to have been less the product of a careful consideration of local cultural needs than the reflection of ‘a preconceived notion about the proper form of a federal system, a notion
that placed much emphasis on the protection and enhancement of
79
the position of the provinces’. Indeed, the brevity of the Board’s
decisions (the Judicial Committee was producing a single unified
judgment without dissent rendered in the name of the Court) and the
legal formalism that reigned over British jurists of that era, makes it
76
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plausible that the Lords were simply trying to interpret the Constitu80
tion as any other statute, which meant considering the text itself,
without regard for original intention or legislative history.81 Once
the Board decided they were to interpret it as a normal statute, ‘they
insisted on an absolute prohibition of any resort to legislative history’82 which led to unfortunate out of context appreciations, since
‘their Lordships of the Privy Council … were quite ignorant of the
history, geography and society of Canada, as numerous faux pas in
their opinions demonstrate.’83
Whatever criticism can be made of the Board’s approach, Hogg and
Wright argue that the Board’s pro-provincial bias has, at the end of
the day, served Canada well. Firstly, the Lords were not so disrespectful of the Constitution Act since, as we have seen, there were
textual anchors for their provincial bias. Secondly, a highly centralised federalism was not necessarily a preferable solution. The Canadian commentators note that the 1929 Depression and the Second
World War’s call for the centralisation of power should not make us
forget the virtues of decentralisation: the advantage of using provinces as social laboratories and the principle of subsidiarity, that is ‘the
principle that decision-making should be kept as close to the individuals affected as possible’ that gained importance in Western European countries trying to accommodate the European community.
Thirdly, the geographical (thinly distributed population over large
superficies) and cultural context (multicultural with two official languages and two legal systems) make decentralisation more compelling. Fourthly, the concentration of an important cultural minority in
Québec, which contains nearly a fourth of Canada’s population,
cannot be ignored.84
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In spite of this, Hogg only makes a case for an ‘accidental’ sagacity,
simply because the Lords were imposing a preconceived notion of
what federalism was supposed to be like, as a decontextualised ideal,
leading to both accidental successes and blunders. While a majority
of Canadian scholars considered that the Privy Council had made the
federal government impotent by the time the appeal to it was abol85
ished in 1949, it also bequeathed to Canadian law the conception
of the Constitution as a ‘living tree capable of growth and expansion
within its natural limits’,86 which gave way to the Supreme Court’s
liberal attitude, under judge Dickson, of interpreting the Constitution, and in particular the 1982 Charter of Rights, as ‘capable of
growth and development over time to meet new social, political and
87
historical realities often unimagined by its framers.’
Hogg and Wright both agree with former Prime Minister Pierre Elliott Trudeau’s suggestion that: ‘It has long been a custom in English
Canada to denounce the Privy Council for its provincial bias; but it
should perhaps be considered that if the law lords had not leaned in
that direction, Quebec separation might not be a threat today: it
might be an accomplished fact.’88
Therefore, if one considers the Lords as purely judicial actors, their
disregard of legislative history and the original intention of the framers, in accordance with legal formalism, may seem naïve, and their
‘positive’ achievements, accidental.
On the other hand, insofar as their Lordships’ political goal was to
hold the Empire together, and therefore promote whatever balance
of powers would better secure a peaceful status quo within Canada,
the wisdom of the ‘wicked stepfathers of confederation’ as Eugene A
Forsey calls them,89 appear much less accidental.
85
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However, the distinction between the Lords’ judicial and political
roles is not so clear, as law was then conceived as holding the promise of a potentially universal language, able to provide, like a science,
universal answers. Writing about the hopes inspired by the new International Court of Justice, Ernest Pollock wrote in the same period
(the early 1920s) that ‘law is, after all, the training which leads men
away from mere conflict’. Lord Macaulay wrote about England that
‘her mightiest empire is that of her morals, her language and her
laws’ and Pollock certainly saw a link between the three as he made
paternalistic remarks about ‘the bond between us and the great English-speaking race on the other side [of the Atlantic] as the root and
foundation of peace at all times, and if we can only lay the same
foundation between ourselves and other nations, we shall have done
90
a great deal for the peace in the world.’ While exporting this ‘science of law’ was doubtlessly an imperial ambition, it was one carried
out with an underlying cosmopolitan hope. There is no reason to
doubt that their Lordships really saw themselves not so much as imposing the imperial language of law upon Canada but rather as
providing ‘an enormous service to the Empire and to the Dominion
of Canada by developing the Dominion Constitution’.91

India: Lost in Translation
The relationship between the Empire and India was different. Contrarily to Australia and Canada, India was not only a foreign land,
but the Indian culture was also much more different. From the battle
of Plassey in 1757 to the independence in 1947, the British ruled
over India, in which they exported many of their own cultural structures. The political discourse concerning independence was mainly
taking place outside of the judicial realm. Their Lordships were more
concerned about overcoming the cultural bridge in this colonial context than interested in reflecting upon the autonomy of the Indian
90
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people which, they assumed, was too immature to exercise its autonomy.
Until its independence, India provided ‘the great majority of the ap92
peals before the Judicial Committee’. Whether or to what extent
their Lordships’ moral sensibility coincided with the Indian ones was
nonetheless a less significant question than in Australia or Canada.
Their rule was imposed from above and the legal structure was exclusively British:
In the first century of British Justice in Bombay, there is no
record of any Indian judge or lawyer. It was only after the
establishment of the High Court [in 1861] that Indian Barristers began to make their solitary appearances in the
High Court.93

The Exportation of British Legal Structures in India
The British did not merely export their legal culture but the Western
concept of law itself:
Any discussion of Hindu conceptions of law has to start
with the basic observation that nowhere in the Hindu tradition is there a term to express the concept of law, neither
in the sense of ius or of lex. Not until the arrival of the colonial powers was the concept of law used on the subcontinent, by Europeans and through the medium of European languages.94
As Hindu rules of life were contained in treatises on dharma (a concept akin to natural law), law could be taken to correspond to
dharma, but only if one understands law so broadly as to encompass
both the legal and the moral duties held by persons (although dhar92
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ma applies not only to individuals but to all things). The end thus
pursued by all things is, rather than the accomplishment of one’s
95
own nature, ‘the progress and welfare of all in this world’. The superposition of a legal culture that distinguishes moral or religious
duties from legal, enforceable ones onto a culture that conflated
moral and legal duties was bound to cause difficulties to the English
Lords. However, it did not mean that a distinction between higher,
guiding, principles and down-to-earth, applicable precepts did not
exist in Hindu law. Although it is hard to ascertain how Hindu law
was applied under the 500 years of Muslim rule preceding the arrival
of the British, Gledhill writes that ‘[o]ne can only assume that it was
mainly left to the castes and the panchayats [a small assembly of
venerable elders] and that custom often dictated [which] rule applied’.96 It is hardly conceivable that a universal set of ancient rules
could settle any arising disputes in a coherent way, and those ancient
rules did not claim to be enforceable laws. Native Hindu scholars
knew that ‘the law of the Sanskrit texts was an ideal law, never susceptible to complete and identical application, but subject to modification by custom, which varied from time to time, place to place,
family to family, and caste to caste’.97 The officials from the AngloIndian Courts realised that Hindu law mixed morals, religion and
law, explains Gledhill, but they had difficulty ‘to assign the rules to
their proper category’.98
Pundits learned in Sanskrit and Hindu Law assisted the British
Courts in this task. Indians were officially associated with the judicial administration following the establishment of the Recorder’s
99
Court, in 1798. The judges eventually gained enough expertise to
use and assess the authority of the commentaries and digests of an-
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cient texts themselves, and the post of pundit was abolished short101
ly after the establishment of the Bombay High Court, in 1862.
The judges became all the more independent from the Hindu advisers as they could rely on their own case law and as India became
mostly governed by a general law adapted from England, mainly
statutory by the mid twentieth century, although the family and religious matters kept being dealt with under Hindu law.
The British tendency of interpreting the Sanskrit texts as English
statutes, though problematic102 at least had the advantage of importing appealingly clear modalities of sanction and reparations. For instance, ‘the English procedural law, especially its rules for execution … made the early Company’s courts in Madras and Bombay
popular with litigants’.103 A ‘great number of Indians’ preferred the
‘Royal English justice of the presidency towns to the Company’s in
104
the moffusil [the countryside]’, i.e. the regional areas outside of
the urban centres. One can readily understand why execution rules
were attractive for Indian tradesmen:
Not only does the Hindu law require a man to pay his
debts; it threatens him who does not with dire punishment
in the next life. The English law has, however, effective
procedural measures to compel him to pay in this life, by
seizure and sale of rights and interests capable of being re105
alized.
The ‘Royal English Justice’ gave the practice of law in India a legitimacy and purpose that made the Indian legal profession previously
lacked. In the time of Governor Gerald Aungier, who established the
first British Court of Justice in Bombay in 1672, speculative solici-
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tors were considered a ‘plague’. Very few people were adequately
trained in law. Aungier, who is said to have ‘exhibited a passion for
107
fair, impartial and even-handed justice, asked the East Indian
Company ‘to send a Judge Advocate learned in law’ to control the
attorneys who ‘stirred up litigation’ (‘barrister’ being a misspelled
form of ‘barritor’, ‘one who stirs up litigation’) and claimed to be
legal experts.108 Schmittener explains why the Company refused:
The Company tried to discourage the growth of the profession because the directors believed that more lawyers
would bring an increase in law suits and foment more disputes in the colonies. The Company’s attitude of contempt
for the legal profession reflected the disreputable state of
the bench and bar in England during the years of the Res109
toration.
The purity of the motivations of the Company is however dubious,
as they finally sent Dr St-John, an expert in Civil Law, to preside the
Admiralty Court that had been set up by a 1683 Charter, but dismissed him ‘for his refusal to subordinate his own judgement to the
wishes and directions of the Governor and Council’.110 The Company’s justice was to be administered by laymen until the establishment
of the Recorder’s Court, in 1798, that was to include ‘a Barrister of
not less than 5 years standing’ (the Recorder, appointed by the
Crown).111
However, Schmitthener writes that the legal profession acquired
some prestige in India before that, with the establishment of the
Mayor’s Court in 1726.112 The Mayor’s Courts were located in the
113
three presidencies, directly chartered by King George I. Although
they were still administered by lay people and still under the execu106
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tive influence of the Company, there was for the first time a right of
appeal to the Governor in Council and, in last resort, to the Privy
Council. Appeals were readily granted from India to the Privy Council because, the Lords felt, such was ‘the desire of the people in In114
dia’. It is interesting to note that the first trace of prestige related
to the legal profession appeared with the establishment of a system
headed by the Privy Council. The profession gained ‘recognition,
wealth and prestige’ as the Supreme Court was established in Calcutta, and trained English barristers and solicitors began to work in India, importing their technical language and professional knowledge.
At least four of the Supreme Court judges had to be barristers with a
minimum of five years standing. There was still ‘no record of any
Indian judge or lawyer’, but non-licensed mukhtars acting as legal
agents, made a profitable living at acting ‘more or less as solicitors’.115

Anglo-Hindu Law as a Culture-Sensitive Form of Legal Imperialism
The relative success of the implementation of British legal structures
may have been due not only to the imperialistic strategies deployed
by the British, but also to inherent traits of the Hindu culture that
made it receptive to this new legal frame, which would endure after
the independence of India, ‘[w]hereas the Indian Muslim has tended
to revert to the Sharia’. Gledhill thinks that the Hindu’s receptivity
to principles of English law may be accounted for by the fact that ‘so
many Hindus have displayed such remarkable ability in the field of
116
Anglo-Indian law’. That was possible because the British attempted to apply the Hindu law rather than supplant it and engaged in a
dialogue with Indian specialists. After the Supreme Courts were
merged with Sudder Adalats (Chief Courts) in the three presidency
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towns by the Indian High Courts Act in 1861, these newly formed
high courts applied ‘an admixture of Muslim and Hindu law with
118
the Regulations and the common law’. The Judicial Committee of
the Privy Council itself used assessors until ‘the practice of appointing retired judges of the Supreme Courts or High Courts to the Judicial Committee’ was established in 1863.119 It is however difficult to
assess the importance of assessors in the Board’s deliberations, since
120
Geldhill defines the ‘Anglo-Indian apthese were not public.
proach’ demonstrated by the Hindu Privy Councillors and the retired
British judges in the following way:
... its characteristic features have been reluctance to depart
from the Sanskrit texts, except in cases of conflict, either
internal, or with the statute law, or with proved custom, a
disinclination to introduce rules of English substantive law,
except to fill a gap, and only then in an assimilable form,
careful study of the course of Indian decisions on a particular question, upholding them whenever possible, frequently indicating legal or equitable principles on which
they might be based, and, whenever necessary, deciding
between conflicting schools of thought.121
Such was the Board’s approach to appeals from India, and, despite
the occasional misunderstandings and misuse of English legal concepts, Gledhill is of the opinion that ‘the Board often did justice in
questions of Hindu law, where the Indian courts had failed through
taking too narrow a view of the problem’ and was careful not to introduce English notions in the fields left to Muslim and Hindu
law.122
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In Rungama v Atchama,
the Judicial Committee listed three
sources of authority that they had at their disposal: ‘(1) opinions of
124
the Pandits, (2) Hindu treatises and (3) European authorities. By
trying to use ancient Hindu texts as authorities, the Board was faced
with exegetic difficulties that it openly recognised:
If we are to form our opinion of the law from the effect of
these authorities we can have no hesitation in coming to a
conclusion adverse to the validity of a second adoption. At
the same time it is quite impossible for us to feel any confidence in our opinion – founded on authorities to which
we have access only through translations – and when the
doctrines themselves and the reasons by which they are
supported and impugned are drawn from the religious traditions, ancient usages and more modern habits of the
Hindus, with which we cannot be familiar.125
In 1872, Charles Collett, Puisne Judge of the High court of Madras,
argued against the general bias of the ‘colonial fellow-subjects’ in
favour of the courts ‘located in England, with a Bench mainly composed of tried English judges, and a Bar frequented by the leading
members of the profession’.126 According to him, the judges in the
Indian Courts are more ‘experienced in dealing with native evidence’127 and it would be ‘practicable and expedient to restrict the
right of appeal to the Judicial Committee’.128 His critique of the
Board is quite severe. He asserts that English lawyers are rarely
versed in general jurisprudence or ‘other systems of law, either ancient or modern’. According to Collett, their Lordships’ ‘municipal
minds’ and ignorance of Indian languages make it almost inevitable
that they will confuse the nature and extent of foreign legal notion,
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moulding them to fit English legal notions. However, this critique
should be attenuated, as the misunderstandings flowing from the reliance on incorrect English translations of Hindu legal writings were
130
neither numerous nor significant.
Collett nonetheless emphasised that the Board’s inability to bridge
the cultural gap is more problematic when the Lords made factual
assessments. The Board ‘used not to dissent from the local courts …
upon conclusions of facts, except in very clear cases, but of late
years … there has been a marked abandonment of this rule’, which
would be according to Collet one of the main causes of dissatisfaction with the Board’s decisions abroad in the 1870s.131 Furthermore,
cultural differences make the appreciation of foreign evidence highly
problematic, as this evidence
... will very generally be that of foreigners whose habits of
thought, morals, manners, and languages, they are utterly
unacquainted, and to whose evidence it would be in the
highest degree dangerous to apply the like tests, or the
same standard of credibility that may be used in judging
the evidence of witnesses in England.132
The Empire preserved the local Hindu law and gradually integrated
English law into it because there was enough of an ‘overlapping consensus’ between the higher principles of the respective cultures for
English jurists to operate this integration. Nonetheless, the context of
colonisation implied a relationship of domination which allowed the
Lords to discard a rule that the British would have deemed as unacceptable. In Re Southern Rhodesia, the Privy Council showed that it
129
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shared the predominant evolutionist view of the time by presenting a
dichotomy between the situations where a cross-cultural jurisprudence was possible and those where it was not:
Some tribes are so low in the scale of social organization
that their usages and conceptions of rights and duties are
not to be reconciled with the institutions or legal ideas of
civilized society. Such a gulf cannot be bridged. … On the
other hand, there are indigenous peoples whose legal conceptions, though differently developed, are hardly less pre133
cise than our own.
This evolutionist view of society, which goes hand in hand with a
paternalistic view of international relations, is fundamentally based
in a ‘natural collective human right of the superior races to rule the
134
inferior ones’. Although the effort of cloaking an inadequate system in some moral apparatus may be seen as a justification for a deficient system to stay in place, it may have some positive impact, if
only to remain a plausible façade. It is precisely because the prevailing evolutionist cultural theory ‘placed contemporary British society
at the pinnacle of “civilization” and assigned other societies to various lesser stages of development’135 that it was incompatible with
overt, direct pillaging. My objective is not to assess to what extent
giving a human face to imperialistic behaviours may indeed be beneficial for the dominated people but only to note that it incited the
Lords themselves to grant these foreign subjects some rights that
other, dehumanised and morally marginalised individuals would
have been denied. For instance, there was a strong assumption in
common law that pre-existing native property rights were to be respected. Lord Denning, sitting on the Privy Council, wrote that:
In inquiring ... what rights are recognized, there is one
guiding principle. It is this: the courts will assume that the
133
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British Crown intends that the rights of property of the inhabitants are to be fully respected. Whilst, therefore, the
British Crown, as Sovereign, can make laws enabling it
compulsorily to acquire land for public purposes, it will
see that proper compensation is awarded to every one of
the inhabitants who has by native law an interest in it: and
the courts will declare the inhabitants entitled to compen136
sation according to their interests …
The compromises that their Lordships would attain often revealed
their own convictions and biases. For instance, in Bal Gangadhar
Tilak v Shrinivas Pandit,137 it separated a religious notion from a
legal one, whereas in the Indian culture, as we have seen, both are
closely related:
... the Privy Council was asked to decide whether an adoption could be valid in the absence of the performance of a
particular ritual (called dattahoma), which the dharmasastras (treatises in dharma138) clearly require. … the
court held that the legal act of adoption could be separated
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from the religious act (dattahoma), and held the former to
139
be valid without the latter.
In Kenchava v Girimallappa Channappa ‘the Privy Council was
called upon to decide whether a murderer can claim the estate of his
140
victim’. The Board noted that ‘the Hindu Law makes no provision
disqualifying a murderer from succeeding to the estate of his victim,
and therefore it must be taken that according to this law he can succeed’141 but ultimately overruled the applicable Hindu law of succession, because it was required by ‘the principle of equity, justice and
good conscience’,142 the British equivalent, one might say, of dharma,
and the one that prevailed.
The establishment of an Anglo-Indian law, formally more European
than Indian, illustrates how the British did not marry Indian and
British legal cultures even-handedly. It was on the contrary an act of
imperialism: the coding of Indian moral/legal norms into digests by
British scholars as a tool of colonisation. The product was a reliable
hybrid more readily understandable by British jurists. In Rungama v
Atchama143 after listing three sources of authority (opinions of the
Pandits, Hindu treatises and European authorities), the Court chooses to follow the interpretation of a British jurist experienced in Indian law.
… by far the most important authority is Mr William
Machaghten, whose ‘Principles and Precedents of Hindu
Law’ were composed as appears from the Preface after collecting all the information that could be procured from all
quarters, and after a careful examination of all the original
authorities and of all the opinions of the pundits recorded
in the Sudder Court for a series of years … We are informed by our very learned Assessor, Sir Edward Ryan,
that this work of Mr Macnaghten’s is constantly referred
139
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to in the Supreme Court as all but decisive of any point of
Hindu law contained in it, and that much more respect
would be paid to it by the judges there than to the opinion
of the pundits. Upon the particular point in question, Sir
Edward adds all the weight of his own high authority,
concurring as he does entirely in the law as stated in Mac144
naghten.
Another evidence of the assimilation of Indian sources within British
law is the growing importance of the rule of judicial precedent. As
from 1861, with the merging of the Supreme Courts and the Chief
Courts (Sudder adalats) by the Indian High Court Act, the High
Court’s decisions became binding on subordinate courts and ‘[t]he
decisions of the Privy Council were binding on all courts in India,
but it recognized different schools of law, so that a decision might
145
have a limited territorial effect’. Rankin writes that the Courts
helped to define Hindu law: ‘Within fifty years thereafter decisions
had covered so much of the ground that the case law, rather than the
texts, required attention from the lawyer.’146 Their Lordships would
then be very reluctant to question this new corpus of Anglo-Hindu
law with alternative interpretations of the traditional texts upon
which they were originally based. In Thakoorain Sahiba v Mohun
147
148
Lall and in Chotey Lall v Chunnoo Lall for instance, they refused a new interpretation of the Mitakshara (a 12th century legal
treatise on inheritance) and would have refused it even if the arguments presented would have been ‘far stronger’:
Their Lordships think that after the series of decisions that
have occurred in Bengal and Madras it would be unsafe to
open them by giving effect to arguments founded on a different interpretation of old and obscure texts; and they
agree in the observations which are to be found at the end
144
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of the judgment of the High Court, that Courts ought not
to unsettle a rule of inheritance affirmed by a long course
of decisions unless indeed it is manifestly opposed to law
149
and reason.
The Board however specified that this did not mean that whomever
invoking a law had to prove that it was in usage, which would reduce and subsume the concept of Hindu law into customs150 but at
least it meant that it was careful when going up the genealogy of a
rule to pay more respect to the most recent ones than the most ancient ones from which the more modern ones are derived, and to
choose the text applicable in a particular region over a general
151
one.
Stare decisis compensated for the Lords’ incapacity to carry out an
in-depth study of diverging schools and ancient texts in order to
choose which of the diverging routes to take, and when it was not
yet available, it relied on an analysis of the customs. For instance, in
Collector of Madura v Moottoo Ramalinga, Sir James Colvile wrote
that the duty of a European judge administering Hindu law:
... is not so much to enquire whether a disputed doctrine is
fairly deducible from the earliest authorities, as to ascertain whether it has been received by the particular school
which governs the district with which he has to deal, and
has there been sanctioned by usage. For under the Hindu
system of law clear proof of usage will outweigh the written text of the law.152
Once stare decisis was available, not all the lords would enter into a
localised cultural evaluation. For instance, whereas Justice Grey, in
149
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Juggomohun, took the mercantile character of the population in
Bengal into consideration, Justice Ryan ‘declined to enter into the
subject as a question of Hindu law, because he considered that the
Supreme Court had uniformly held [a point that now] must be taken
153
as settled’.
Thus, we once again find tension between the position according to
which a good knowledge of the local cultural context is essential for
judges to render a decision and their Lordships’ faith in the a priori
science of law. These two legal poles correspond to cultural relativism and imperialism.
Many commentators note that the Judicial Committee was most successful when it adopted a less idealistic view of law, and recognised
the importance of a localised approach. For instance, one commentator notes that
... from 1833 to 1871, two paid assessors who had been
Indian or colonial judges were provided for, and … during
that time the reputation of the Judicial Committee rose to
its greatest height in India, and gained the entire confidence of the Indian people.154
As for Canada and Australia, many criticised the attempt to render
justice from London:
Both Hindu and Mohammedan law may be roughly described as consisting of the precepts of the sages as interpreted by the customs of the people, and every one who
has had experience of India knows that instances constantly occur where it is difficult, if not impossible, to ascertain
from books what the customs of the people in some particulars are. … a judge in England … from his position as
a judge is precluded from himself making inquiries which
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an assessor, whose only duty was to inform the judge,
155
might make without loss of dignity.
As a purely legal enterprise, the Judicial Committee – and the British
legal domination over India more generally – is a failure. The hybrid
that was achieved was not a successful translation of Indian principles into a British legal form, it was neither English nor Indian. A
Madras judge wrote in 1877 that the Hindu law was a ‘phantom of
the brain, imagined by Sanskritists without law, and lawyers without
Sanskrit’.156 However, if considered as a political enterprise, one
which pursued the goal to dominate successfully a foreign culture
and integrate it to the Empire, it is an indubitable success, as much
of the English common law still operates in India.

A Lesson for International Adjudication?
‘Empires are fragile things at best’, Loren P Beth wrote in 1977, ‘and
seem to be out of style, so there is not even the satisfaction of knowing that the British example may be of use in the organization of
other similar situations – that is, barring the rise of some sort of effective worldwide legal organization.’ There are, however, many international institutions that reproduce an imperialist attitude in novel ways although this new imperialism distinguishes itself from the
colonial era by framing its interventions as respectful of the principle
of autonomy of individuals and peoples. Could the Judicial Committee’s ‘successes’ and ‘failures’ teach us something? Substantially
speaking, no, because ‘success’ and ‘failure’ are relative. I do not
think that studying their Lordship’s successes and failures can provide us with substantive guidance, because their actions would be
assessed using arbitrary standards, such as the lastingness of their
input over time or its impact on the political culture of a foreign dependency. When drawing lessons from the past, one risks lecturing
the dead rather than learning from them.
155
156
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This illustrative survey of how the Lords perceived themselves and of
some external critiques of the Board’s judgments reveals an inconsistency that does not, anyway, allow for any such black or white
assessment of their work. Some of this work is seen today as having
been beneficial, some of it is not. Some of its contributions were lastingly incorporated, some of them were not. Our analysis does reveal
that their Lordships shared a faith in the ‘altar of the common law’
with Canada, and helped it to remain a strong federation by favouring the provinces, and provided Australia with an external arbitrator
and an imperial identity. It also indicates that the Board contributed
to provide India with a legal frame that was relatively welcome and
lasting. It reveals how the Lords’ biases and ignorance from the dependencies’ local culture and legal beliefs led them to make decisions
which were not politically satisfying, and that when they insisted on
implementing a certain legal attitude although it was regionally unwelcome, they caused more frustration than good. Finally, this survey shows that such frustration happened when they ignored, or disagreed with, the dependencies’ own views but that this cultural tension was tempered by a genuine effort to rely on the local legal culture to find acceptable solutions or to let the colonies that had come
of age work out their own ‘constitutional salvation’.
Their Lordship’s faith in higher constitutional principles, just like
their capacity to ‘think like a judge’, that is, to master a form of authoritative legal argumentation, are what caused both their successes
and their failures. It seems that, although it was a servant of the Empire, the Committee was wiser (or less criticised) when it was deferent toward local cultures, which included being very present if this
was perceived as being that culture’s wish, as in the case of India and
Australia. The fact that the Lords saw themselves primarily as judges
explains why they were more respectful of the colonial subjects’ autonomy than what would be needed for an Empire to survive. This is
an illustration of ‘higher principles’ trumping an imperialistic objective.
Focusing on legal ideals to the detriment of local needs and complaints can be as ill-fated as turning a blind eye to one’s ideals to ex58
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ecute a technical task, may it be legal, medical or military. What we
see as the Lords’ successes may be attributed to their willingness to
navigate between Western ideals and the diplomatic respect of local
sensitivities. They hardly provide further tangible guidance to the
international lawyer seeking a lesson from the past as to when an
interventionist attitude does more good than bad. This is why I said
at the beginning that the Judicial Committee’s ‘successes’ and ‘failures’ could not provide us with a set of rules to avoid the pitfalls of
some form of moral imperialism.
However, these relative successes and failures do make us more
aware of the intractable character of our ideals as both subjectively
inescapable moral imperatives and objectively unjustifiable forms of
imperialism, that we are all too relieved to call ‘truths’ and the implementation of which we are quick to label as success. I am not
making the point that there is no moral truth, simply that those who
trumpet them are generally political actors with naïve or Machiavellian motivations.
Taken together, these observations could make a strong case for the
use of a pragmatic approach that would favour a case by case decision-making based on the local culture over a search for legal solutions in higher ideals. Paradoxically, this faith in higher principles
and paternalistic ideals may have humanised imperialism, by recognising a right to foreign peoples to benefit from this ‘British genius’
as well as from other moral principles, such as self-determination
and autonomy. Whether it has done so only marginally or ‘successfully’ is an empirical matter to be decided at the light of normatively
biased standards of humaneness.
The good intentions of international adjudication are ridden with
practical concerns that are specific to particular tribunals at particular times, and the circumstances of the Privy Council’s role within an
imperial political frame were unique. Judges sitting in international
or regional courts are simultaneously international lawyers, politicians and diplomats. As political actors, the Lords contributed to
create a common legal culture that they could oversee, thus unifying
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the Empire while recognising the importance of competing antiimperialist principles such as self-determination. As wishfully apolitical judges considering law as a science and as a set of universal principles, they attempted to transmit ‘phantoms of the brain’, which
raises the worrying possibility that their attempt may have been
meaningless – indeed, harmful – and the counterbalancing hope that
some good was done along the way.
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Marking Time: Temporality and the
Imperial Cast of Occidental Law
PETER FITZPATRI CK*

The gist is that imperialism – rather than being exceptional,
aberrational, over and done with – was and remains definitive of occidental political and legal formation. But there is,
for legal formation, a twist. Whilst the constituent connection to the imperial can account for a primacy accorded law
(in such guises as the rule of law), the terms of that same
connection import an unbounded law resistant to imperium.
An instance and an origin of the pervasion of the imperial
can be found in recent critical engagements with ‘periodization’ in history, especially with the putative transition from a
medieval period to a modern along with its transcending of
temporality. Propelled by this instance and origin, the story
then expands ‘in time’ to absorb the saturation of the occidental polity in the imperial, and it does so in the perhaps
unlikely company of Foucault, especially by way of his ‘Society Must be Defended’. Still in the company of Foucault, this
imperial trajectory comes to be realized and resisted in and
as law.

‘… to [law] alone, pure transcendence’ – Blanchot1
Le Clézio opens Terra Amata by remarking on the significance of
having an epigraph, and without offering one himself he notes that
* Anniversary Professor of Law, Birkbeck, University of London. Caroline Humfress made this piece possible. It was first aired at a talk in the Law School of the
th
University of Warwick on 24 October 2012, and for the discussion following that I
am hugely appreciative. The engagement with Foucault is derived from a more extensive exploration in Peter Fitzpatrick, ‘Foucault’s Other Law’ in Ben Golder (ed),
Re-reading Foucault: On Law, Power and Rights (Routledge 2013).
1
Maurice Blanchot, The Step Not Beyond (Lycette Nelson tr, State University of
New York Press 1992) 25.
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‘it looks well and the author covers himself to a certain extent by
2
referring to someone more important than he is’. The additional
reason for invoking Blanchot is that he provides a culminating point
which orients this essay – that is, his finding that the law ‘affirms
itself as law and without reference to anything higher: to it alone,
pure transcendence’.3 That focal trajectory may now render the beginning of this investigation decidedly perverse. A claim that imperialism – rather than being exceptional, aberrational, over and done
with – was and remains definitive of occidental legal formation does
invoke a ‘reference’ to something ‘higher’ than law. What is more,
and still in a perverse vein, the claim should surely have initial and
extensive regard to the towering presence of James Whitman and
especially to his ‘Western Legal Imperialism: Thinking About the
4
Deep Historical Roots’. My concern here is oriented somewhat differently. Not that this in any sense involves a rejection of Whitman’s
account. I need all the help I can get. Rather, I would adopt Whitman’s account in admiration – and will adopt it in that he finds and
traces a constituent dynamic of ‘Western law’ that is imperial. My
point will be that, whilst occidental law is comprehensively and instrumentally bound to the imperial, it is still and at the same time
more than this, and has to be more than this.
To find both law’s imperial cast (in a couple of senses of the word)
and to unravel its being more than this, my search will not be for
Whitman’s ‘deep historical roots’, for roots found in antiquity, even
as he brings them brilliantly to bear in modern colonialisms and in
current forms of the ‘new imperialism’. Rather, my concern will be
with something like a history of the present, to borrow a phrase – a
concern with how the constituent, the self-constituent, yet contradictory claims of modernity can be made out, and how law is of prime

2

Jean-Marie Gustave Le Clézio, Terra Amata (Barbara Bray tr, London: Penguin
Books 2008) 1.
3
Blanchot (n 1) 25.
4
James Q Whitman, ‘Western Legal Imperialism: Thinking About the Deep Historical Roots’ (2009) 10 Theoretical Inquiries in Law 305.
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significance in that making out. All of which is not to deny that strategic raids on Whitman will not be made en route.
One raid could be on the apt importance Whitman attributes to
Christianity, but continuing in the vein of perversity for a little longer, let me start with the advent of a putatively secular occidental modernity, and do so initially in the company of Nietzsche’s supremely
5
sane madman. In The Gay Science, we find the madman, ‘having in
the bright morning lit a lantern’, proclaiming to a group of mocking
moderns gathered in the marketplace that he is looking for God, only to fix them in his stare and announce that God is dead and, furthermore: ‘We have killed him – you and I! We are all his murderers’.
The madman then puts a series of piercing questions to his audience.
In muted summary: How could we possibly encompass this deed?
How could we survive in the ultimate uncertainty that results from it?
What substitutes will we have to invent to replace the murdered God?
His audience is silent and disconcerted. He realises he has ‘come too
early’, realises that news of this deicide, of this ‘tremendous event’, is
still on its way, yet to reach ‘the ears of men’. ‘This deed,’ he concludes, ‘is still more remote to them than the remotest stars – and yet
they have done it themselves!’.
The news is indeed taking some time to get around. From the sixteenth century, and not unconnected to the coming of global colonization, God was decreed, if not exactly dead, then solidified in being
bound to the workings of the world. The continuing delay in transmission would, for Nietzsche, be reflected in the constant resort to
numerous ‘sacred games’ which with the death of God we will ‘have
6
to invent for ourselves’. Such sacred games make up a collection of
deific substitutes in what is by now a crowded pantheon – crowded
even though, emulating the Greeks of antiquity, some inhabitants
have come to be forced out by others. For Nietzsche, the most conspicuous ‘new idol’ was the State, a state that would still act like ‘the
5

Friedrich Nietzsche, The Gay Science (Josefine Nauckhoff tr, Cambridge University Press 2001) 119-20, § 125 (emphasis original).
6
ibid 120.
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ordaining finger of God’. Other contenders would include nature,
giving way latterly to society – an entity which has no need of external reference, as Lefort says, because it is ‘transparent to itself’, or
‘intelligible in itself’; there is ‘an illusion which lies at the heart of
modern society: namely, that the institution of the social can account
8
for itself’. There are many other instances but what they all share is
a proprietary or exemplary claim to ontological completeness, a
condition that is self-constituent and a claim that is made operative
in varieties of an expansive imperium, and indistinguishably so in
and as imperialism itself. Thence, Whitman confirms, an imperially
embedded ‘Western law’ distinctively lays claim to a universal applicability, at least ‘in principle’, and in this it is accompanied, still
9
distinctively, by ‘missionary/colonizing tendencies’.
Now for a spot of heresy. The law which Whitman traces from antiquity to now does end up being ‘fit for purpose’ – that is, for the
purpose of an encompassing imperium. What is more, Aldo Schiavone’s recent The Invention of Law in the West would firmly, very
firmly, bind Western law constituently to a Roman and imperial
origin.10 Yet this was not the law on which modernity has, as it were,
to work. Persisting with a history of the present, and taking a ‘long
present’, the law that emerged and began to consolidate in Europe
from the sixteenth century was not simply or only an inheritance
from what went before, including in what went before the aptly
vaunted and so-called revival of Roman law. There was doubtless
inheritance, but it was not an inheritance of law, but of laws. At
least in the earthly realm, there was a variety of contending laws,
none of which secured, or even purported to secure, either an ultimacy of comprehensive determination or an overarching systemic
inclusion. The taking on of these qualities comes, emerges, with the
7

Friedrich Nietzsche, ‘On the New Idol’ in Friedrich Nietzsche, Thus Spoke Zarathustra (Adrian Del Caro tr, Cambridge University Press 2006) 35.
8
Claude Lefort, The Political Forms of Modern Society: Bureaucracy, Democracy,
Totalitarianism (Polity Press 1986) 184, 201, 207.
9
Whitman (n 4) 310-11.
10
Aldo Schiavone, The Invention of Law in the West (Jeremy Carden and Antony
Shugaar trs, The Belknap Press of Harvard University Press 2012).
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assumed ability to effect them arrogated by deific substitutes which
were themselves then emergent. All of which still leaves much room,
of course, for an inexorable inheritance.
And all of which also leaves us with a dual dependence that is contrary to received truth. The resulting law is in one perspective utterly
dependent for its content and force on, variously and for example,
nature, sovereign (cuius regio, eius religio), society, the state of the
judge’s digestion and other varieties of ‘legal realism’. Yet the inheritance of the revived Roman law, at least, would import an independent, even autonomous law. Yet further, the very inexorability of
inheritance, our inability – as Cromwell put it in the midst of revolution – our very inability to leap out of one condition and into another (Putney Debates), stands starkly incompatible with the characteristic claim of modernity to an ontological completeness that is sui
generis. Clearly we have a few more issues to sort out. And we could
perhaps begin to sort them out by staying where we are, at least implicitly: by staying with the issue of the origin. And we could thence
ask how a self-sufficing modernity could originate at all? Allow me
now to plunge into the context of an answer.
This involves the intense concern of late with historical periodization,
a concern which has been most conspicuous in scholarly resistance to
the relegating of a medieval age which thence provides the constitu11
ent contrast to a modern age. What is entailed in that relegation is
the invention, an ‘imposition’, of an encapsulated age against which
a modern age is putatively set – not just a supposedly status-ridden,
oppressive medieval or feudal age but also the like attributions to
various ‘non-Christian’, barbaric or savage peoples excluded from a
universalized civility.12 In the process these periodized oppositions,
or strands of them, can become blended. The medieval and the religious will usually be packaged together for example. And periodized
11

cf Andrew Cole, and D Vance Smith, ‘Introduction: Outside Modernity’ in Andrew Cole and D Vance Smith (eds) The Legitimacy of the Middle Ages: On the
Unwritten History of Theory (Duke University Press 2010).
12
Constantin Fasolt, The Limits of History (University of Chicago Press 2004) 1819, 219.
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oppositions can also be part of or fused with other venerable expedients. So, progressivist and teleological histories will typically operate
as sequenced or streamed periodizations.
In all and to borrow from Kathleen Davis’s searing analysis, periodization ‘results from a double movement: the first, a contestatory
process of identification with an epoch, the categories of which it
simultaneously constitutes …; and the second a rejection of that
13
epoch identified in this reduced, condensed form …’. In this way,
and for example, modernity is ‘defined … toward the Middle Ages’,
a period it ‘will never let go’.14 In sum, the definition entails the invention of an encapsulated age as modernity’s constituent alterity.
And that invention, Kathleen Davis again, does not involve ‘simply
the drawing of an arbitrary line through time, but a complex process
of conceptualizing categories which are posited as homogenous and
15
retroactively validated by the designation of a period divide’. The
division is not simply found. It is made.
To effect such homogeneity periodization assumes an allencompassing ontological comprehension, one which relegates other
conditions to a contained historical specificity. So, for Davis, the
‘secularization’ conceived in opposition to the ‘religious’ Middle Ages ‘turns political difference into temporal distance’ thereby setting
apart the religious as ‘spiritual’ and relegating anything political
16
about it to a terminal past. This manoeuvre enables ‘the sublimation of theology in the “world”’ – what Derrida would call an ‘ontotheology’.17 That theology, in turn, mediates connection with a
sovereignty which Derrida often found, in its ‘unlimited and uncon-

13

Kathleen Davis, Periodization & Sovereignty: How Ideas of Feudalism & Secularization Govern the Politics of Time (University of Pennsylvania Press 2008) 30-1
(emphasis original).
14
Cole and Vance Smith (n 11) 24 (emphasis original).
15
Davis (n 13) 3.
16
ibid 133.
17
ibid 84; and Jacques Derrida, ‘The Ends of Man’ in Jacques Derrida, Margins of
Philosophy (Alan Bass tr, Harvester Wheatsheaf 1982) 116.
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ditional powers’, to be a ‘theo-logic’, something that ‘remains a theo18
logical inheritance that has not really been secularized’.
What is often referred to nowadays, with some precision, as the
‘myth’ of Westphalia, a myth of origin, can instance this arrogating
periodization. As Lesaffer tells us: ‘historians and international lawyers alike have for a long time been quite unanimous in calling the
Peace Treaties of Westphalia of 1648 the very birth certificates of the
modern European states system and the modern law of nations’.19
Or as Inayatullah and Blaney would put it, ‘the predominant view of
the Peace of Westphalia’ sees it ‘as signalling the move from a religious to a modern, secular world and from the accepted, if somewhat vaporous, goal of united Christendom to a system, or perhaps
society, of independent states’.20 This was a supposedly secular state
system in which spatially demarcated entities can marvellously assume the capacity of universal determination. And just as marvellously, and according now to Koskenniemi, the society of these independent states would ‘arise from itself and not from any religious,
moral or political notions of the good given externally to it’.21 Indeed
such a society was to have no commonality at all, and this to such a
complete extent that, according to Vattel, none of its members
‘yield … rights to the general body’, each sovereign state being
22
somehow ‘independent of all the others’. Mercifully, Lesaffer also
references several ‘scholars from various countries and disciplines’
who by now ‘have gone a long way to challenging this Westphalian

18

Jacques Derrida, Paper Machine (Rachel Bowlby tr, Stanford University Press
2005) 105, 107, 118.
19
Randall Lesaffer, ‘Peace treaties from Lodi to Westphalia’ in Randall Lesaffer (ed)
Peace Treaties and International Law in European History: From the Late Middle
Ages to World War One (CUP 2004) 9.
20
Naeem Inayatullah, and David L Blaney, International Relations and the Problem
of Difference (Routledge 2004) 23-4.
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Martti Koskenniemi, ‘What Is International Law For?’ in Malcolm Evans (ed)
International Law Third Edition (OUP 2006) 58.
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myth’. Most would question whether there was a qualitative break
from the medieval into the ‘modern’ state system, and in so doing
they would emphasise key elements of continuity between the two
such as the fact that cohesive ‘independent’ states pre-existed Westphalia, and close observation of its ‘complex territorial settlement
reveals Westphalia did not establish or consolidate a principle that
24
states constitute their own authority in and of themselves’.
A helpful qualification: such revisionism does vary. Some scholars,
whilst finding that Westphalia does not mark quite as complete or
quite as sudden a shift as the myth would import, also find that
eventually and overall what flows from it is a scene that assumes the
same mythic content. It is a matter of a ‘fabulous retroactivity’ –
borrowing the term from Derrida.25 What is needed to create the fable, says Latour of a broadly similar scene, is ‘[a] whole supplementary work of sorting out, cleaning up and dividing up … [so as] to
obtain the impression of a modernization that goes in step with
time’.26 The ‘beautiful order’ that is supposed to ensue ‘is disturbed’
when its creation is, accurately, ‘seen as mixing up different periods,
ontologies or genres. Then a historical period will give the impression of a great hotchpotch. Instead of a fine laminary flow, we will
most often get a turbulent flow of whirlpools and rapids’.27
So, there had and has to be a distanced enfolding of the point, the
event of origin – ‘[t]he origin is distancing’28 – a distance necessary to
allow for an encompassing mythic invention which evoked some el23

Lesaffer (n 19) 9.
Richard Joyce, ‘Westphalia: event, memory, myth’ in Fleur Johns, Richard Joyce
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ements of the originated and ignored those others which would obviate it. Thence, in summary and with a touch of tautology, when
closely observed the originated entity produced as all-surpassing
proved to be integrally tied to what went before it. This tie is to
more than evanescent elements that eventually diminish and disappear. So, for example, the insistent element of the religious is not
simply a remnant fading in its antithetical ether. It is a symptom of
more, infinitely more.
The assumed ability of a periodized modernity to encompass a manifold and cognitively illimitable ‘age’ and relegate it as entirely and
constituently ‘other’ calls for a universalized efficacy – an efficacy
that emanates from modernity to include the process of periodization
itself. The challenge confronting this periodization, then, becomes
but an instance of that confronting the modern claim to ontological
completeness. That claim in its various manifestations as Nietzsche’s
‘sacred games’, as deific substitutes, has to subsist apart from and
determinatively encompass anything that may ever affect it, and in
this it must account entirely for itself. Such an artefact, then, must be
able to draw all immanence and all potentiality into its bounded self.
Crucially, this imports a self-constituent claim to transcendence, a
claim made in what is now a supposedly secular world that cannot
explicitly accommodate it.
In an occidental modernity that impasse is evaded by resort to a negative universal reference – to a reference which does not itself, in itself, take on positive, explicate content but, rather, derives its content negatively. In short, the entity thus elevated becomes what certain alterities are not or it becomes not what certain alterities are.
There are numerous routes available in engaging with this negative
universal reference and in seeking to endow its negativity with decisive content. The route followed here weaves through Foucault’s ‘So29
ciety Must Be Defended’.

29

Michel Foucault, ‘Society Must be Defended’: Lectures at the Collège de France
1975-76 (David Macey tr, Penguin Press 2003) 80-81, 255.
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Starting with Foucault’s expansive paradigm, that of racism, we find,
in opposition to a preceding division between races, a racism that is
‘biologically monist’, encompassing, as it does, a single ‘species’ and
protecting, as it does, the ‘racial purity’ of that species. This, more
expansively, is a protection of ‘the integrity, the superiority, and the
30
purity of the race’. Such superiority imports division within the
unity, and a division as somehow primary: ‘[t]hat is the first function
of racism: to fragment, to create caesuras within the biological continuum addressed by biopower’.31 It may reveal more of that seeming
contradiction if this racism is now situated.
32

Overwhelmingly, Foucault identified racism with a ‘State racism’.
This was and is a racism the ‘activation’ of which stems from the
persistence of ‘the old sovereign power’ in its ‘national universality’
together with ‘the way biopower functions through it’.33 Although
Foucault did see ‘the science of government’ with its incorporation of
biopower as oriented towards ‘pre-eminence over all other types of
power’, including a weakened sovereignty, still for him sovereignty
has a sustained, even heightened significance.34 This significance can
be discerned in the mutual dependence of state sovereignty and a biopower which, pervasive as it may be, is not self-enforcing ultimately.
And it is in this equation that racism provides for Foucault the cohering element. So it is, Foucault finds, ‘the emergence of … biopower that inscribes [racism] in the mechanisms of the State’, and ‘[i]t is
at this moment that racism is inscribed as the basic mechanism of
power, as it is exercised in modern States’.35 Such power, along with
its sustaining scientism, is self-endowed with the means to encompass life by way of the mediation of racism, to encompass determi-
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nately what is illimitable. This feat is achieved in the negative universal reference.
The negative universal reference forms in four fused stages. The first
has already been observed in the unity of the species. This makes
36
possible the comparison of the ‘superior element’ and the inferior.
For present purposes, the second stage is intimated in Foucault’s
finding in that fertile nineteenth century a new ‘knowledge of man’,
‘a knowledge of individuality, of the normal or abnormal, conforming or nonconforming individual …’.37 This normal individual inhabiting a ‘normalizing society’ is constituently distinguished from the
38
‘abnormal’, ‘the evil, … the non-normal’. More pointedly, the abnormal is ascribed a positive content in the negation of which the
normal acquires its content. And this negative assumption of content
absorptivity accommodates the illimitability of the constituent coverage of bio- and disciplinary powers.
The third and, finally, fourth stages in constituting the negative universal reference are the seeming obverse of the second. With its putatively pervasive control of life and the living, ‘[t]he universally disciplinary and regulatory society’ of racial exclusion would exclude
completely.39 What is excluded from the universal can only be utterly
excluded. Yet the universal has to be all-inclusive. So the universal
negative reference generates an antithesis but then has to be able to
include that antithesis within itself, within its integral self. That imperative has two consequences. With one, and this is the third stage,
the utterly excluded are nonetheless bidden to progress, or reform, or
in some other way achieve inclusion. With the other and the fourth
stage, along with its potential now to enter the universal, the antithesis resides always potentially within the bearers of the universal. ‘We’
were once savages and may regress, or ‘we’ may fail a constantly
36
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demanding disciplinary norm of ‘our’ society. Or ‘we’ may simply
and of necessity be incorporated within some biopolitical determination.
The negative universal reference provides, then, a bridge to the further reaches that make up Foucault’s expansive idea of racism. The
initial expansion is not exceptional. The biological has at times been
regulated through biopower in explicitly racist terms, such as with
eugenics. And for Foucault eclipsing all else, there is ‘the paroxysmal
40
development’ of biopower in ‘the Nazi regime’. Also, in the overlapping periods during which Foucault traced the emergence of biopower and of disciplinary power and for some time after, racist discourse was used to incorporate and regulate the insane, the working
class, women, sexuality, children and criminals.41 And it is not unusual to find with Foucault that various sites of power have generated
42
racism, such as sexuality, medicine, class and psychiatry. As with
the negative universal reference and racism ‘proper’, these sites of
biopower and discipline create the ‘abnormal’ and the ‘anomaly’ as
the formative force of their created content. An instance: ‘[t]he gesture that divides madness is’, for Foucault, ‘the constitutive one, not
the science that grows up in the calm that returns after the division
has been made. The caesura that establishes the distance between
43
reason and non-reason is the origin …’. Thence ‘Reason and Madness’ become ‘foreign to each other, deaf to any exchange, almost

40
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dead to each other’. And so, ‘men … communicate and recognise
45
each other in the merciless language of non-madness’.
The abnormal generalized thence becomes ‘another people within the
same people’.46 They are both ‘interior and foreign’, subjected to ‘an
47
inclusion through exclusion’. That condition is then inflected towards and inhabits an uneasy normality:
… the child is more individualized than the adult, the patient more than the healthy man, the madman and the delinquent more than the normal and the non-delinquent …
[W]hen one wishes to individualize the healthy, normal
and law-abiding adult, it is always by asking him how
much of the child he has in him, what secret madness lies
within him, what fundamental crime he has dreamt of
committing.48
Of course such sites of power, as well as the state, come to rely less
on racism explicitly, yet the generative structuring of power in terms
of the negative universal reference remains pervasive.
My culminating concern will now be with what this infraimperialism imports for law – for how we understand law. And it
may orient matters here to resort summarily to a persistent jurisprudential divide. One side of the divide would picture an abject law, a
law dependent for its content and force on something apart from it –
nature or the natural, variations of imperium, society, and much
more. On the other side of the divide, law is seen as autonomous and
as a rule of law capable of providing an ultimate normative determi44
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nacy. The argument would be, in sum, that the divide reflects an
aporetic quality of law which ensues from the negative universal reference, and that aporetic quality is generative of what law ‘is’.
The negative universal reference ensued in turn, and as we saw, from
the necessity of a transcendent reference in and as an occidental modernity. That reference cannot be rendered positively because this
modernity was founded on an immanent secularity, one in which the
transcendent was relegated to the entirely incidental and dispensable.
Yet with such modernity neither sovereignty nor society (for example)
can subsist without a positive transcendent reference that is normatively determining. The very claim to an ontological completeness
depends on a transcendent reference, and what goes to generate
modern law is the inability of a negative universal reference to effect,
assuredly and pointedly, a positive determinacy.
Such law when in the service of imperium and society has to assume
a normative determinacy across a universal range, and to do this it
has itself to be illimitable. Yet such an illimitable law would be a vacuity free of any constraining content of its own. So, although able
thence to provide a positive determinacy, such law would not itself
be tied to any positivity. And in its illimitability, it stands apart from
the delimited entities which in its instrumental subordination it otherwise serves. And it is in such standing apart that law provides the
transcendent point from which positive determination can flow – a
singular and ultimate point at which law can determinately cohere
yet otherwise be incipiently vacuous. Such vacuity, the inability to be
fixed to any positivity, enables law to effect a transcendence that is
‘pure’ in its not being implicate with a transcendence that is enduringly positive. Here then we find with Blanchot a law that ‘affirms
itself as law and without reference to anything higher: to it alone,
pure transcendence’.49
Such law becomes perhaps the most elegant instance of Foucault’s
notion of resistance. Notoriously, the Foucault concerned with power saw it as having such an encompassing and all-pervasive reach as
49
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to preclude, one would have thought, the very possibility of resistance. And Foucault does present resistance as having a subordinate ‘role of adversary, target, support or handle in power rela50
tions’. Yet this role of resistance is pressed by Foucault as one on
51
which the ‘existence’ of ‘power relationships’ depends. Not only
that, resistance is not something ‘doomed to perpetual defeat’ but is,
rather, ‘inscribed in’ relations of power ‘as an irreducible opposite’.52
As an irreducible opposite, law ever awaits radical realization.
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From Theirs to Modernity: The
Concept of State – Middle Age
Interpretations from the 20th Century
and Beyond
GERARD LECAIN*

The concept of State has been crafted both in a sequential
linear fashion as well as consecutively and concurrently by a
multitude of actors, eras and impetuses. It is for this reason
that it has been such an elusive and intangible idea throughout time, offering itself for mere moments, but ultimately
presenting itself as nothing more than an enigma. From
Theirs to Modernity attempts to find reason in the noise of
the Middle Ages, to identify elements of transition and flux
that took such concepts as representation, jurisprudence, religious politics and governance to a greater and loftier position within society. The article intentionally focuses on the
work of Gaines Post, Harold J Berman and Ernst Kantorowicz and extrapolates elements of medieval history, transposing them into the theories of these authors with the intention
of discussing what might be considered factors that are influential in the formation of what we might regard as the State.
The aim of the article is to create a heterogeneous construct
that is composed of a combination of historical events, twentieth and twenty-first century commentary, and a systematic
study of these ingredients, projected onto the Middle Ages
through to modernity without the restrictions of chronology.

Introduction
‘The medieval raison d’état was no more clearly defined than is the
modern one’ – Gaines Post1

* LLB candidate, Birkbeck, University of London.
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A variety of legal-politico factors have changed society in the Middle
Ages and early Modernity that would have contributed to the way in
which the concept of statehood might have been organised, and its
progression managed. This has changed the nature of governance in
western European territories throughout that period into later
times – this essay concentrates on the Middle Ages and early Modernity. I discuss the idea that through a combination of elements that
had developed across Europe, such as the Holy Roman Empire and
Roman Law, which, having interfaced with customary and tribal
mind-sets, have helped drive new visions of the state; ideas on what a
state might be and how it should have been managed, the political
relationships that developed between players and the idea of the rule
of law and its execution throughout that time.
We are only able to understand the legal entity that we call a state
from that which exists in the present day – we can only see through
the spectacles of the time that we exist in – and therefore what we
consider must be a reflection of that pre-existing awareness. Memories and history are merely related reproductions of an era that we
cannot access accurately. Although we can study records, this does
not mean that there did not exist a culture or custom that chose not
to record or hand their laws down through speech as it passed
through generations. This means then that our process of interpretation and reinterpretation is analogous to the reassembling of fragments of a broken mirror, where the aim is to see a true and clear
reflection. What we actually have is an image of what once was but
it cannot be perfectly presented as a true reflection of the past. Some
of the pieces are in the wrong order or are unclear, others are perfectly clear but we can’t make out what that individual part refers to
in relation to the other pieces.
This essay places to one side the impracticalities of making sense of
the past in the context of the present and uses twentieth century
writers to transpose a variety of ideas onto the Middle Ages and
1

Gaines Post, Studies in Medieval Legal Thought: Public Law and the State 11001322 (The Law Book Exchange 1964) 301.
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Modernity with the intention of providing a vision of how developments in legal history might have helped drive alternative viewpoints
of the concept of state. Additionally, while using some of the players
throughout the era studied, who help attest to the breadth of influences there have been on these standpoints and positions, there is an
indication that the mere concept of chronicling cannot provide the
perspective sought, and that there are many different actors, from
many eras, that are seemingly unrelated, but when read together, can
create the picture of one single synthesized performance in history.
As Maria Aristodemou points out in Law and Literature: Journeys
2
from Her to Eternity, when we witness death we do not experience
it. There is a connection and empathy to the situation, but it is not a
true experience of the event. With legal history this is many times
removed and thus the distance from the origin amplified. As such,
the historical track that we follow will have deviated from the original course a long time before we take up its reference. This essay is
therefore less an analysis of history and more one of ‘their story’ –
that is, a composite of extrapolated accepted historical content and
interpretations of theoretical perspectives and writings in order to
create a new dialogue between the past and the present in a nonchronicle format. In doing so we acknowledge that:
The stories we tell of our past are constitutive not only of
our past but also our present identities, individual and collective. We remember, or try to remember, in order to understand ourselves living in a time and with others. The
texts and images we employ to tell these stories do not
present themselves neutrally but in codes that are always
and already political.3

2

Maria Aristodemou, Law and Literature: Journeys from Her to Eternity (OUP
2000) 195.
3
ibid 182.
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Representation and Agency
The concept of Representation of the person had not emerged in Europe in the Middle Ages in the form by which we would currently
recognise it. The numerous township principalities and fiefdoms required a more intimate kind of rule under the feudal system, which
th
th
existed between the 10 and 13 centuries, effected with more immediacy than required to govern a modern ‘state’. That is not to say
that sentiment for the concept of representation did not exist in medieval western Europe or that its development was not in motion.
However, it was not to the extent that it exists in our society – a
concept of unified representation for mass society with one driven
ideology shared by the majority. Gaines Post refers to a development
of representative rule in the late 14th century as having developed
from a two-pronged concept of Plena Potestas. This ‘authority to
represent’ had partly originated from Roman Law through the introduction of Justinian’s Codex 2, 12, 10 and developed as a form of
various representation and agency permissions throughout Europe.
In his 1943 paper on the subject,4 Gaines Post looks at the alternative interpretations of the concept.
Referring to both FW Maitland and F Pollock, in Medieval Legal
Thought: Public Law and the State 1100-1322 Post suggests representation (in England) was directly associated with the kings’ summoning of representatives in order to hear royal proclamations in
view of these being assented-to by the people. The second of Post’s
prongs gives us an image of the representative of the people confirming involuntarily that they acknowledge the proclamation.5
Interpretation of the concept of representation in that era is conflicting. Even back then there were disputes as to the strength, meaning
and way in which the agency of Plena Potestas should be regarded as
having been legitimately exercised.
4

Gaines Post, ‘Plena Potestas and Consent in Medieval Assemblies: A Study in Romano-Canonical Procedure and the Rise of Representation, 1150–1325’ (1943) 1
Traditio 355.
5
Post (n 1) 92.
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Post concerns himself with the concept of representation with regards to its position within the realm of Roman and Canon Law at
that time (in the 1300s). As he explains, the Plena Potestas of that
era was taken directly from Roman Law – and he cites as an example, the use of representation and agency in a Roman Law from a
Code by Emperor Alexander Severus (from 227AD), which dictates
law regarding legal representation and agency and liability in the
6
courts.
This indicates that by the 1300s, agency and representation was very
much establishing itself and finding its way into the public realm
through the Royal Courts (and in England, Parliament).7 An indication of the development of Plena Potestas from private to ‘state’ representation can be seen in Canon Law where in the late 12th century
in an Ordo Iudiciarius, a proctor was granted Plena Potestas, which
was followed 20 years later by Pope Innocent III using the phrase to
summons proctors of towns and cities to the Curia with full power
to act – Gregory IX passed a decretal 30 years later stating that those
sent to the Papal Curia must have full agency and responsibility.8
By the late 13th century these powers were accepted as normal without requiring mandates – representation was becoming de rigeur of
legal and administrative life in courts across Europe. Prior to 1241
Saxon Summas included a regulated form of representation and by
1250, a much more generalised and wider concept of it was realised.
In England and France this had become accepted practice in both
Ecclesiastical and Secular court systems.9 The general public had developed a method of general representation together with specific
permissions, and, where the Pope had already begun to use the concept for cases at the Curia, cities were also starting to use the same
6

Being Roman Law, it is, of course, discussing agency in the private law context.
Although not having established itself within the modern concept of the ‘state’,
th
representation had certainly been apparent in texts of the 9 century and in Canonith
cal works in the 12 century. Post’s example of the concept within the private realm
of Roman Law in the 1300s was simply that a representative (proctor) had come to
court with the permission to act in the interests of his dominus.
8
Decr. 1 38, c. 10 Accedens.
9
Post (n 1) 101.
7
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concept to permit the signing of truces and treaties (still using Roman Law) and this was used regularly throughout the twelfth to
fourteenth century by rulers, both spiritual and temporal – this included the famous handover of Jerusalem in 1176 – but was in use
10
even earlier still in England. Post shows that the concept existed in
England prior to the introduction of it in Bolognese Roman Law and
that the switch from English to Roman terms and usage seems to
occur between 1172 and 1215.
That described above is not the only definition of a state whereby it
consists of two elements,11 as far as the concept of representation is
concerned. Carl Schmitt regards the State as being ‘a certain status of
people, specifically, the status of political unity…State is a condition,
the particular circumstance of the people. But the people can achieve
12
and hold the condition of political unity in two different ways.’
This could be construed as: There is no state without people and that
without some form of common identity, the people are not unified,
and so the state cannot exist. This indicates that there are also social
concepts of what a state might be considered to contain in the modern world, and this is a very different model from the development of
the state of the Middle Ages, where the population were not politically unified in the same sense that a modern sovereign state might
be regarded as today.
That is not to suggest that as a people, it was not politically united.
Schmitt regards a realm governed by an ‘Absolute Ruling Prince’ as a
politically unified state. Schmitt cites Hobbes and confirms his belief
that the creation of representation is one of the initial parts of the

10

ibid 104.
Additionally, there was another two-way split under the concept of Raison D’État,
which would consist of governance through (1) ethical rule according to God and
Natural Law, along with (2) the newly established system of legal jurisprudence – the
king as representative of both God and the people.
12
Carl Schmitt, Constitutional Theory (Jeffrey Seitzer tr, Duke University Press
2007) 239: Schmitt suggests these are (1) direct political action of a unified conscious similarity, and (2) firm natural boundaries or other reason.
11
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process of establishing the unity of the people. With Schmitt’s understanding of the state form, therefore, there exists a consensus of
public body and a representative of that body – perhaps, for example, as a ruling king or as elected government. In this respect, we can
consider the concept of representation in the Middle Ages and its
development of it during that period is a contributing factor to the
development of the way in which we understand the concept of the
state today.
In modernity, the unity of the people was considered by Henry VIII
when commenting on what might be regarded as the union between
representation of the population in tandem with a unity of political
awareness – which supports Schmitt’s theory of a state’s public requiring a political union of consciousness. For Post, this is realized in
the Statute of York, which embodies the concept of a common wel14
fare and a will to preserve the state. Post takes the concept slightly
further in terms of the English system and suggests that within this
representational system, which was established on a variety of levels,
representatives were required to acknowledge and cooperate with the
other representatives (of the people and of the realm) and in doing so
created a political and constitutional principle of government. Although Post does acknowledge other examples of what defines the
state, including the term ‘the government’,15 and uses the example of
Louis XIV (‘L’État, c’est moi’) who might have regarded himself to
understand the common good of the population along with a will to
preserve the political position of France at the time; the concept of
representation to a wider level appears to be the consensus.
13

ibid 247: ‘The absolute prince is also the sole representative of the political unity
of the people. He alone represents the state. As Hobbes puts it, the state has “its
unity in the person of the sovereign”; it is “united in the person of one sovereign.”
Representation first establishes this unity. Nonetheless it is always the unity of a
people in the political condition that is produced. The personal quality of the state
lies in representation, not the power of the state.’
14
Post (n 1) 332: ‘Finally the theory of pubic law and the state is thus expressed in
the Statute of York, in the joint action in Parliament of king as head and of the
members of the body of the realm to assure the common welfare of all and preserve
of the state.’
15
ibid 334.
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Prior to the concept of representation described above, it appears
that communities were particularly well versed in communal representation and decision-making. Between the 10th and 12th centuries
the position of societies was that wrongdoing (personal and public)
was policed and judged by the community. As a collective representation of the inhabitants of that area, they would take collective responsibility for the administration of justice. In this sense we must
understand that justice was not necessarily a form of criminal justice
but what was morally and customarily the right thing to do. Many
of the lawsuits in this earlier period were what we would consider to
be civil or private law suits, where recompense of the wronged party
was sought. On other occasions it may have been ‘criminal’ wrongdoing.
Susan Reynolds has suggested this era as being very different from
what traditional historians may have originally thought. Where
many consider the civilisation of the legal system having occurred
with the influx of Roman Law and Canon Law (along with professional legal practitioners); Reynolds argues that there was no less a
sense of law being practised prior to the 12th century but rather that
it was more a system of custom – customary morality, customary
law, customary norms; sometimes even written down. The practice
in local communities across Europe was no more or less formalised
therefore than later times, but rather, it had not been as wellrecorded – making it harder to penetrate through the theory that
post-Iuris Civilis and Decretum eras were somehow more ‘positive’
in the way they lived and practised the upkeep of the law through
16
the concept of representation.
However, this does not mean the concept of representation was disregarded in that earlier medieval period. Even in the ninth century
kings were delegating the role of arbitrator to noblemen and there
already existed by then representatives from the community that had
been nominated as permanent members of judicial hearings on be16

Susan Reynolds, Kingdoms and Communities in Western Europe 900-1300 (2nd
edn, OUP 1997) 23-36.
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half of the king or lord. This type of representative hearing slowly
replaced the collective judgments indicated above, and this allowed
collective judgment to give way to collective representation for legal
17
matters. Additionally on the mainland, Charlemagne had entered
18
into a process of codification of custom and tribal law.

Governance and Power
In Law and Logos19 Berman regards the modern concept of the way
in which a state is governed as being a morphed combination of that
from Christian Jurisprudence (a legal embodiment of the trinity, and
itself composed of elements of Roman Law and Canon Law), combined with an historical filtration of the concepts of positivism, natural law and historical jurisprudence. The dominant of these three in
the west (positivism) has created a concept of the state which prefers
‘Politics, Order, Will, Power, Legislation and Rules’ as the tools to
governance.
The ‘Christian Jurisprudence’ he speaks of is the unification of three
essences, taken from St Augustine.20 Berman states that, in the years
prior to modernity, where Natural Law was the prominent movement and concept of governance, the State was ruling under an era
of consciousness of the existence of a higher morality;21 a higher morality dominant to the extent of relegating rules to second place below the idea of fairness.

17

ibid 24-27. Note the delegation of a case by King Alfred the Great, King of Wessex. All over Europe, presiding ‘Scabini’, and their equivalent in England, were introduced to conduct arbitration as an alternative to collective judgments. At times,
these were the only type of hearing available in France. These adjudicators would be
expected to have knowledge of local law and customs owing to their dealings in the
community – such as land holders.
18
See Papal Revolution section later in this essay.
19
Harold J Berman, ‘Law and Logos’ (1994) 44 DePaul Law Review 143.
20
Esse (which he interprets as Memory), Velle (Will/Desire/love) and Nolle
(Knowledge/Reason). He transposes religious connotations into governance directly
(God the Father, God the Creator, God the Lawgiver).
21
‘Inborn reason and conscience’.
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Berman also describes a second mode of thought, Historical Jurisprudence, by which we might be differently navigated in our consideration of the functions of the state. Historical Jurisprudence considers our governance from an historical perspective – as experiences of
the past in unison with tradition and custom. In this respect it appears that the understanding of what a state is responsible for, and
how it goes about its governance, appears to be fundamentally different in the pre-and post-1600s. In the period of a few hundred
years leading up to 1600, there appears to have been significant
changes in the way that society both viewed and understood the concept of law – on the one hand, a pseudo-religious understanding,
while on the other, a concept of reason. Continuing within this were
traditional influences and historical methods of maintaining justice.
This would constitute a further development from the concept that
was espoused in the 13th century.
Berman considers an era in which the concept of governance was
changing, but it is also important to consider that aspect of the state
in which governance was not only developing, but had formed some
kind of stability; enough permanence to consider it to have an independence from a more powerful controller and where a principality
or territory was capable of sustaining itself. This ability to selfsupport may have been through the fighting abilities or through political collaboration – even against the emperor – which helped create
a forerunner to what emerged as a state more closely resembling the
type that we understand it to be.
In the Middle Ages, this was a rare position to be in and so a concept
of ‘Nation State’ was even less relevant to the peoples of Europe than
that of a ‘State’. This may have been because Europe was a series of
related tribal kingdoms and cities, partly autonomous, partly imperial provinces, and sometimes, church territories. The rapid growth of
structured legal institutions through the legal jurisprudence emanating from Bologna, instilled a more modern sense of the rule of law
throughout the Holy Roman Empire, however it was very much an
empire, rather than union of states and itself in a fluid composition –
owing to both crusading ventures and clashes or even negotiations
90
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between it and other territories; for instance, Frederick II’s ascension
to the crown of Jerusalem.
Berman, in Law and Revolution,22 when discussing the Papal Revolution of the 11th century, acknowledges that although prior to this,
there may not have been a complete legal system that is recognisable
as we understand it to be; for example, the legal system that existed
during the feudal system that was in place in England was a development from Anglo Saxon tribal customary law.23 However, there
were ‘legally constituted authorities that applied the law’24 across
western Europe. The main difference between what we would regard
as a legal system now and what was apparent in the Middle Ages is
that laws were not created through independent reason developed as
a science.
The development of the rights of lords and the kings in the feudal
legal system had not been formally universally enforced until developments allowed for agreements such as those contained in the
Magna Carta in 1215. Even then some of the quantum of rights was
not fixed.25 Where the Magna Carta developed a formally recognised
series of rights for the lords and their overlord of the time, the Confirmatio Cartarum would see the issue of quantum addressed in
1297 – effectively limiting the king’s ability to secure finance around
26
the kingdom to fixed figures. It is therefore possible to see that in
this period of the 13th century, there was a discernible change in the
way in which the king was able to exercise rights, transposed into
law. The development of statute law appears to have become popular in the 13th Century where legislation such as the Magna Carta,
Confirmatio Cartarum, Statutes of Westminster I and II contributed
22

Harold J Berman, Law and Revolution: the formation of the Western legal tradition (Harvard University Press 1983).
23
JGA Pocock, The Ancient Constitution and the Feudal Law: A Study of English
Historical Thought in the Seventeenth Century (CUP 1987) 99.
24
Berman (n 22) 49.
25
Clauses 2, 4, 5, 12, 15 of the Magna Carta were all limits to the powers of the
king. For a digest see John Malcolm William Bean, The Decline of English Feudalism 1215-1540 (Manchester University Press 1968) 13.
26
ibid 13.
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to the foundations of a legal system that would remain until the 17
27
century in England.

The way the law existed in the 13th century was little separated from
the local custom and tribal law that was prevalent at the time,28 and
there was nothing recognisable, that might be considered comparable
to an independent judiciary separate from the king’s court.
Where the 1200s were a time without a traditional legal system as
we know it, the Crown did in fact rely on the concept of an embodiment of the law, and so did the population. In particular, during the
period between the 1200s and 1600s the development of land and
property law appears to make an obvious transition. This can be
seen in the Statute of Quia Emptores in 1290, a piece of legislation
enacted to allow free men the right to sell for his own benefit his
land or tenements, along with the abolition of the right to subinfeudation. The motive for introduction of such a statute has been debated by legal historians, including Pollock, Maitland and Plucknett.
For Maitland, it appears that there was an interest rift that had developed between the king and the powerful lords, and that this was
an expression of the Crown to gain something at the expense of the
lords. Plucknett interprets the same statute differently, claiming that
it was a reinforcement in writing, of a custom that had already existed for many years before, and that it merely published the respective
parties’ positions. Bean offers two criticisms of Plucknett’s analysis
on the statute. Firstly, that there is no recorded evidence that there
was a commonly adopted custom of alienation of landholdings, and
secondly that he fails to discuss the previous enactment regarding the
Crown’s right to license alienations.29
In the early Medieval period early on in the ninth century, the newly
crowned Frankish ‘Emperor that governs the Roman Empire’, Charlemagne, had started to codify the customs and laws of the peoples
27

ibid 15.
Berman (n 22) 50.
29
Maitland offers evidence of the Crown asserting licensing rights to tenants in chief
in the Edict of 1256 For a full discussion of land law in the late Middle Ages, see
Bean (n 25) 80.
28
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of the empire – such as the Lex Thuringorum and the Leges Saxonum as well as the laws of Alamans, Bavarians, Chamavians and
others. These along with the pre-existing Lex Salica, which would
cause Edward III great problems in the later Middles Ages when
dealing with territories in France, display a willingness for the European rulers to begin to record a permanent format of the rules that
30
the societies lived by in the early Middle Ages.
However, although this appears to suggest a reliable legal infrastructure was taking hold, this was far from the reality and the science of
law was yet to be broadly realised. For example, briefly concentrating on the era that Frederick II was both Holy Roman Emperor and
th
effective King of what was then, in the 13 century, the Kingdom of
Sicily – with Constance his wife as regent, and his son Henry VII as
king of Germany; Frederick mastered a ‘universal’ domain. Despite
this he struggled with the same, due to clashes with an engrained culture of traditionalism and tribal mind-set of the princes of the Germanic peoples under the empire.31 This attitude to control of principalities and kingdoms supports Berman’s idea that ‘historical jurisprudence’ was prevalent prior to reformation. Although the Emperor
was able, and did create, imperial law, local princes were able to
overrule or withdraw it for their principality or territory.
This, along with the continued relinquishing of power to the princes,
allowed them more independence than that afforded in other territories of the empire. Sicily itself was a sizable kingdom which had kept
the Curia on its guard for a long time, yet it was required that the
princes of the kingdoms of the Germanic parts of the empire vote
and support Frederick’s choice (his son Henry) when he wanted him
as King of Sicily before Frederick could become the King of Germany;
there was no such requirement to ascend to the crown of Sicily. This
pressure was partly due to the church, which had agreed with Frederick that he could not personally maintain the title of King of Sicily

30
31

Roger Collins, Early Medieval Europe 300-1000 (Macmillan 1991) 16.
Ernst Kantorowicz, Frederick the Second, 1194-1250 (Constable 1957) 261.
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and Germany – an agreement that his son’s ascension to his reign
would inevitably circumvent.
As acknowledgment from the other kingdoms might legitimise their
own kingdom, it appears that the princes became more confident.
This worked against Frederick II inasmuch as he was unable to act
directly within that part of the empire and was at the mercy of the
princes; who had much greater access to armies than he had been
capable of securing, prior to his marriage to Constance of Aragon,
32
which came with the added benefit of 300 knights.
Therefore, although the empire had been regarded as a state, it could
not operate in the manner of a state as discussed in the previous section, due to the series of relationships that were necessary to maintain power and governance; certainly a unified political consciousness would have been lacking, considering that in the early years of
Frederick II’s minority reign of Sicily, under the suzerainty of the papal office, Sicily was rife with warring factions vying for power.

Jurisprudence
Where laws were certainly the standard use of governance of a state
in the early-mid Middle Ages, from the 12th century onwards with
the emergence of the Corpus Iuris Civilis and the Decretum Gratiani,
a change in law occurred (and therefore in the way the population
was governed). Prior to this period the law was communicated
through lay-people in the community using a synthesis of the kingdom’s local, customary and tribal law.

32

‘In 1209 Frederick became out of age and, free at last from the custody of Pope
Innocent III, married Constance of Aragon ,who brought him a dowry of 300
knights thanks to whom he succeeded in stating again his rights on Germany.’ See
Ministero per i beni e le attività culturali, ‘Castel del Monte (Frederick II)’ (Ministero per i beni e le attività culturali, 2007)
<http://www.casteldelmonte.beniculturali.it/index.php?en/97/frederick-ii> accessed
01 March 2013.
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After this period, due to the onslaught of voluminous laws being released throughout western Europe via Bologna, and the subsequent
need for development of a legal profession, both governor and governed were having to rely on trained professional lawyers to both
represent and comprehend the bodies of law; which spread through
the western world in the form of Roman Law and Canon Laws.
However, where in the present day, we would consider most things
in our daily lives as having a form of legal ramification, in the Middle Ages, there was much less concern about this and the concept of
a legal state, a state as a legal entity with a comprehensive body of
law at its foundation, was inconceivable.
In Twelfth-Century Europe and the Foundations of Modern Society
Ernst Kantorowicz discusses not just the development of the legal
profession but how it related to governance and the state. Initially,
kings had gone from being ultimate rulers to being reliant on lawyers
to both represent their affairs (for example, perhaps in the case of a
confrontation with the Church), but also with regards to interpreting
those laws for administering judgments of that kingdom.
The development of a legal profession changed the way in which rulers were ruling. Some of the law introduced had developed privately
from scholars’ own interests (e.g. Gratian), rather than from an assertion by the governing power to introduce it. In this respect we see
an introduction of a method which is familiar to our own era (the
use of legal jurisprudence) and yet at the same moment, a concept
which is so alien to our way of modern governance (third party introduction of law).
Prior to the introduction of this developed legal jurisprudence the
law was administered by: ‘jurisprudential laymen (kings, counts,
clerics, noblemen, or missi of any kind).’ Kantorowicz highlights that
by the time of modernity, legal professionals were so well established
that even the king could not take matters into his own hands without
an upfront challenge. At one time, during a fracas between Sir Edward Coke and King James I, where the king declares to protect the
law, Coke, perhaps intending to dispel any potential for tyranny
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stated: ‘No, the law protects the King.’ Coke then elaborated on how
subjects are better protected by the law when those learned in it do
33
the judging.
It has often been said that because of this famous standoff34 with the
king, that Coke was somehow an anti-monarchist or particularly
against the establishment, perhaps an indication of a change in the
attitudes of the time. However, this would be to underestimate the
personality and traits of Coke as an individual. His assertion of law
‘against’ the king was merely the workings of the strong, fruitful,
charged relationship that he had with James I. This incident was not
an isolated case, and additionally it was not only with James I that
Coke would maintain such exchanges. Coke’s quarrels ‘were political, professional and personal.’35 Indeed, as Allen D Boyer has contemplated, James I was not averse to giving his servants a long rein
from which to operate, if this meant that they could be relied upon
or were counted on as having a gift for, such as Coke, legal analysis
and a flair for reinforcing through the law, the omnipotence of the
monarch – particularly with regards to the development of taxation
and land revenue.36 Of course Coke was not merely interested in
serving the crown, but actively wanted to develop the law as a public
servant, even drafting a bill for ‘An Act concerning monopolies and
dispensations with penal laws.’37

33

Ernst Kantorowicz, ‘Kingship Under the Impact of Scientific Jurisprudence’ in
Marshall Clagett, Gaines Post and Robert Reynolds (eds) Twelfth-Century Europe
and the Foundations of Modern Society (University of Wisconsin Press 1961).
34
‘This was indeed an explosive scene, with the chief justice lecturing the king and
the king waving his fist at the chief justice – but the confrontation was the friction
of a working relationship.’ See Allen D Boyer, ‘Sir Edward Coke: Royal Servant,
Royal Favorite’ (Ames Foundation, Draft Papers Given at 18th British Legal History
Conference, 2007)
<http://amesfoundation.law.harvard.edu/BLHC07/Boyer%20Sir%20Edward%20C
oke%20-%20Royal%20Servant%20and%20Royal%20Favorite.pdf> accessed 1
March 2013.
35
ibid.
36
ibid 8.
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Stephen D White, Sir Edward Coke and the Grievances of the Commonwealth
(Manchester University Press 1979) 128.
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This indicates that around the late Middle Ages and into early Modernity an acceptance of another change in the method of governance mentioned above becomes apparent – where kings were subordinates to the law – which can be married to Berman’s consideration
of Natural Law in the Middle Ages. From Coke’s era in particular,
the 1600s, a form of the law itself appeared to become the governing
38
power; with the ability to be asserted in its own name.
This new understanding of jurisprudence was realised after the ideas
of Aristotle were reconciled in the 13th century with the concept of
man as the follower of God. Walter Ullmann39 suggests that this realisation of the autonomous man and the Christian in one person –
able to differentiate from his Christianity the concept of exercising
his human and political awareness, allowed for the development of
Aristotle’s concepts to be used in conjunction with the concept of
40
legal jurisprudence. He indicates that it was Thomas Aquinas, the
13th century theologian, who was one of the advocates of this collaboration between philosophy and theology (or reason and faith),
and attempted to analyse and redefine the concept of justice in the
Middle Ages.

Papal Revolution
In the early Medieval period prior to 800 the Curia required the help
of the rulers of European kingdoms to protect its land assets and
power reach. It has been argued that the imperial coronation on
Christmas Day of 800 was the catalyst to a major change that would
follow, altering the power of the players. Where the Frankish Emperor Charles would now be able to alter his title to Imperator Im38

In this respect we see the concept of law as a device which developed from governing tribal issues, to one which then governed kingdoms with reason, which can be
contrasted with modern day law which is itself all-governing – that is to say, it governs the governor and the governed. This would not have been possible in the Middle
Ages, although as we have seen, it did at least provide a foundation and healthy disposition for the concept to be developed.
39
Walter Ullmann, The Law and Politics in the Middle Ages (Hodder & Stoughton
1975) 267-306.
40
ibid 272.
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perium Romanum gubernans and where there was a change in the
way in which the Frankish empire would hand down laws – reverting to written law, the acknowledgment by the Papacy as a Roman
Emperor would require a closer working relationship between the
two offices for future Emperors, in effect giving the Curia a protect42
ed status against the Lombards at the expense of the Byzantine.
However, the greater issue regarding the acknowledgment of the
Pope as crowner of the Emperor was that in doing so, Charlemagne
in 800 and later Louis the Pious in 816 had created a catalyst that
would see later Emperors requiring the acknowledgment of the
Church before they could be considered rulers of the empire. This
reversal of power positions that became effective in 823 is blamed on
Louis the Pious, as having re-initiated a procedure that need not have
been used. The reciprocal nature of the Emperor looking after the
Papal office in exchange for uniting Christians under a single ruler
may well have been the aim, and if so, the move, although in hindsight led to the Curia gaining more control over secular leaders, was
an obviously strong strategy to play. Furthermore, as Roger Collins
suggests, the closer working relationship that the rulers had with the
Papal office, such as that of co-Emperor – Louis’ son, Lothar, did
not see this reversal in power. In 824 the Emperor ordered Lothar
send his missi to investigate issues that had come to his attention at
the Curia. On another occasion, in 823, after Pope Paschal I had sentenced two of his officials to execution, Louis sent missi to investigate. Additionally, in 827 no new Pope could be ordained without
the approval of the imperial missus having inspected the proceedings
43
and given approval. This is not the action of an emperor under the
control of the Papal office, particularly as Rome was dependent on
the Francian emperor politically and for its security. But did the reciprocal nature sow the seeds for later change?
th

The Papal revolution effected a major 12 century alteration in the
way in which governmental order was executed. An era of struggle
41

Emperor governing the Roman Empire.
Roger Collins (n 30) 269.
43
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between the kingdoms and princes of Europe, their relationship with
the church, secular entities such as chartered cities and towns, the
manorial system, the lord-vassal unit, the merchant guilds, and the
territorial duchies, along with the secularized empire, this era was
further endowed with the acknowledgment that the Papal office
alone held the power of supreme ruler of the clergy. And at the end
of that era, when the Pope embarked on a positive programme of
reform against the princes, subsequent generations began both to
acknowledge and feed into the institutions and protocol of law, further disturbing the settled status of the king and the church.
Berman restates the Pope’s assertion of his status as independent of
the secular institutions of Europe, and holding complete supremacy
over the entire western church – Not only was the church in control
of its own territories, as a kingdom, but it additionally held supremacy over all things religious in all the kingdoms of western Europe,
44
too.
This may appear undemocratic in the modern day, to declare supremacy over a foreign kingdom, which already held allegiance to a
king and empire. However, it was this assertion that led to the foundation of legal systems as we understand them in modern times.
Starting with Canon Law and procedural rules on how trials (both
against the layman and the clergy) could be conducted along, criminal punishment and property law, dominant areas of church law
would see it influence other areas of society including the courts of
the king under the auspices of secular institutions.45
Berman believes that western attitudes and the way we comprehend
law and legal systems today cannot be fully appreciated without understanding first of all where these systems and laws came from and
what they had been a reaction against. To that extent he regards it as
44

Berman (n 22) 50: ‘This was a revolution, declared in 1075 by Pope Gregory VII;
the papal party and the imperial party fought it out in bloody wars for almost 50
years, and it was only after almost one-hundred years, in 1170, that the martyrdom
of Thomas Beckett sealed the final compromise in England.’
45
ibid 50: ‘Canon law, urban law, royal law, mercantile law, feudal and manorial
law.’
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necessary to understand the ‘Germanic alternative’ that had been
th
rejected in favour of what occurred in the 12 century. He also offers the idea that although the method in which laws were created
and judgments made had been dropped, the actual Germanic laws
were often sustained, becoming part of the new jurisprudence.
Moreover Berman supports the idea that it was the commonality of
the Christian religion across Europe that allowed the new development of legal systems to become established. He cites the development of the ecclesiastical court system with its legal system, legal
professionals – adept at both Canon law and Roman Law, with its
cases judged by trained professionals.
This paved the way for the secular institutions to be developed or
established by the relevant governing entities of the time. In this respect, he cites Christianity as being the midwife to the law as we understand it to be. This development is a far cry from the vision of the
king in the early Middle Ages; who, as a local or tribal overlord
roamed his kingdom as both ruler and judge placed on the throne by
God.46
In the same regards, where a tribal lord was merely a pagan local
ruler, Christianity offered him some kind of furtherance of his position in power by confirming him as king and thus he was able to establish himself as the representative of both the tribe and God’s authority. This ‘promotion’ enabled him to wield more power and extend the reach of his kingdom encompassing more tribes.

Reasoning of State
Gaines Post positions the kings as having acquired a supreme right
over ordinary citizens to keep the peace of the realm and necessarily
render the private rights of free-men (whom had established a protocol of representation in royal assemblies, as discussed earlier) to a
subordinate position, assuming that right had been handled proper-

46

ibid 66.
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th

ly. The kingdoms of Europe later embraced, from the 12 century
onwards, a culture of public law based on the development of Roman Law and Canon Law that was emanating from Bologna; and
with it, the developing concept of legal reasoning and governmental
48
methods of ruling.
Where Berman regarded the church as empowering kingdoms to establish law, which would later help provide a structure to establishing ‘states’, Post expounds a concept of state as much more about
how it reasons its governmental behaviour than the creation of national borders. Furthermore he suggests that rather, perhaps more-so
with the definition of a Nation State, the ‘state’ in modern times has
connotations of a national identity of sorts – a specific or similarlyaccepted or adopted culture. 49 Post quotes Friedrich Meinecke’s
model of a state, suggesting that national identity and culture is not
the fundamental ingredient of a state, but rather – national necessity,
which is embodied in a presupposing of a ‘supreme, independent
state that is in no wise subject to a universal religion and its moral
commands.’50
Post himself suggests that the Greek city-state and the Roman Empire were both independent states with an attributed reasoning. If
this is contrasted with the cities, fiefdoms, kingdoms, territories of
the Middle Ages, and particularly around the time of Frederick II,
then what is suggested is that rather than the concept of state developing and being established, we see either (1) a change in the concept
and reasoning of what a state is, or (2) a departure from the reasoning of state to a break-up of its authority into principalities and
provinces; for example, the Holy Roman Empire.
47

Post (n 1) 241.
ibid 241: ‘The remarkable achievements of such kings as Henry II and Edward I
of England, of Philip Augustus, Louis IX, and Philip the Fair of France, and of Roger II and Frederick II of Naples and Sicily are themselves an indication that they and
their advisers had some understanding of public law and how its rules pertained to
central government.’
49
Nation state n.: ‘A sovereign state of which most of the citizens or subjects are
united also by factors which define a nation, such as language or common descent’;
Oxford English Dictionary (OUP 2010).
50
Post (n 1) 242.
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In this case, what had developed was an empire under one religion
and set of morals, under which was a fractured plethora of smaller
kingdoms and land holdings, some of which were owned by the
church. The church was, in the case of Frederick II’s empire, at the
forefront of the reasoning of the head of ‘state’ where crusades
would be carried out in the name of the religion in order to both
convert foreign lands and extend the reach of the empire at the same
time.
This does not sound like a ‘state’ that is independent of religion. Alternatively, one might regard Berman’s concept of state as a little
closer to the modern day idea of what a state might be, particularly
in the case of the establishment of the Papal State under the Donation of Sutri in 728AD. Meinecke was more concerned with the signification of the Ragione di Stato’s characteristics – and for him, it
was much later, in the earlier 1600s where the true identity of the
51
state was realized.
The realisation of the identity of a thing such as statehood was certainly present in the 13th century. This can be seen in the letter to
Frederick II from Pope Gregory IX who was concerned with the emperor’s penchant for making laws.52 Kantorowicz, however, indicates
that perhaps Frederick II was starting to, either personally or politically, regard the church as redundant.53 He himself had, by then,
adopted as the empire’s motto, ‘A Secular State plus the Church.’54
Part of the fundamental difference between the 11th and 16th centuries was the influence of the church in secular activity and governance. Although monarchs and emperors alike were claiming to up51

Friedrich Meinecke, Machiavellism, The Doctrine of Raison d’État in Italy and
Germany (Douglas Scott tr, Yale University Press 1957) 119: ‘We shall content ourselves with observing that the word stato now began to be given greater content; it
no longer signified the mere power apparatus of the ruler, but was capable of meaning, … domino, signoria, regno e imperio in general.’
52
Kantorowicz (n 31) 261.
53
ibid 262: ‘It might well seem as if the new secular state, based on Law, Nature
and Reason, and entirely self-contained, formed so independent and complete a
whole that it had neither need nor room for the Church.’
54
ibid 262.
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hold Christianity, the political sway that the church offered, was less
prominent than in previous centuries. This was despite the battle
with monarchs across Europe, which led to the reforms that saw
Gregory VII’s office claim supremacy over all things ecclesiastical.
This division in power allowed kings to claim secular domains for
themselves as rulers of the people, but this did not mean that they
would not use Roman Law to increase their status as being both defender of the law and priest (of justice). The kings sought a ‘noble’
office to reinforce their position where the religious function had
been withdrawn. The ‘Second Middle Ages’, as this era has been described, saw the demise of the devoutly religious ruler. It was in this
same period that the function of the state in general changed, and
governance became a duty of central administrative offices rather
55
than through the control or sway of the nobility or courtiers.
Van Caenegem tells how the framework of the state in the modern
concept became apparent in those Second Middle Ages. He suggests
that rather than the concept of a national territory becoming established and giving rise to a structured system of governance, in fact,
some ‘states’ such as England, Hungary and Denmark, were countries which then developed the notion of statehood as depicted above,
while in other territories across Europe, particularly what is now
France and Germany, where control was not absolute, and what existed were a series of principalities, the notion of the structures of
statehood was established prior to the national boundaries. This
gives us a view of the state in the Middle Ages as a concept rather
than a geographical territory.
However, it is a concept which provided the foundation for what we
generally would regard a state to consist of, that is, through a reasoning that the authorities use to justify, through ethical and moral
viewpoints in combination with legal jurisprudence for the good of

55

RC Van Caenegem, An Historical Introduction to Western Constitutional Law
(CUP 1995) 72.
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those domiciled there, a policy of local, domestic and foreign interac56
tions – the ‘state’ being an ‘empire, republic, realm or city.’

Political Ethics and Rule
th

Kantorowicz argues that in the 12 century an additional change
occurred with dramatic influences on the notion of state. Roman
Law influenced political ethics and references to Justinian’s Code
were used to highlight the public nature of the king’s office. The office itself was starting to be referred to then, as an entity that does
not die – a representation. Then began a concept of understanding
officeholders merely as representative of the institution.
However, what we can see from the Roman Law (as interpreted at
that time), is that it supports both the concept of the king as an abso57
lute sovereign or ruler, which would become more popular in the
later Absolutist period, and also supports the concept of the prince
being bound by the law.58 In the 12th century in England and France,
the crown started to be referred to, somewhat similarly to how we in
the modern day might use the word: in the abstract, to represent, not
the king himself, but the administration of the ruling power. At the
same time, according to Gaines Post, the crown was also referred to
using a paternalistic notion of perpetuity, in the word ‘Patria’.59
The reference to a new understanding of the offices of the state as a
separate entity to the actual ruler helped transform the concept of a
state in the Middle Ages from one where a ruler has access to immediacy as an individual in relation to his people, to one that is distanced from the people through this concept of a ruling office. This
same concept of office would be established in all sorts of governmental institutions, as officers60 would be employed as the king’s
56

Post (n 1) 303.
Kantorowicz (n 33) 97: ‘What has pleased the prince has the force of law.’
58
ibid 97: ‘It is worthy of the majesty of the ruler that the prince professes himself
to be bound to the law.’
59
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officials rather than, as previously, where the nobility acted as advisers.
It is suggested that a changing state of economic sentiment in the
Middle Ages, which led to the devaluation of the feudal system, and,
in combination with a development of legal jurisprudence and assertion of political ethics, led to the development of the sovereign state.
Henrik Spruyt suggests that it was for this reason that the sovereign
61
state, along with its derivative models of post-feudal governance,
emerged and, later, in France according to Spruyt’s study, assumed
the dominant form of governance.62 Spruyt suggests that it was the
Capetian dynastic territorial hold that first defined an apparent difference between that kingdom and the past concepts of state; for example, The State of the Holy Roman Empire with its ‘claims over a
translocal community’.
The Capetians offered an alternative with fixed boundaries and with
an unlimited rule that knew no superiors within those boundaries.
Spruyt writes that with the Capetians came the introduction of written Roman Law in France and the central administration of royal
justice. This, combined with the assertion of fixed territorial boundaries, provides many of the elements necessary for the existence of the
modern state – including the exclusion of other kinds of rule within
the territory, for example, the Capetians’ curtailing of the Pope’s and
the King of England’s powers, notwithstanding the independence of
the kingdom of France within the Holy Roman Empire.63
This alternative concept of state rule in France was supported among
canonists – where legal (secular) issues were not within their (spiritual) domain. It can therefore be understood that it was important that
the church limited the power of the emperor by supporting this concept of legal superiority of the independent state within the empire at
a time when relations between the church and the emperor had

61

The city-state and the city-league.
Hendrik Spruyt, The Sovereign State and its Competitors (Princeton University
Press 1994) 77-108.
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soured. Post comments on the beliefs of Guillaume Durantis and
Charlemagne, whom had never intended that France be under the
rule of any emperor – owing to the belief that the king of France recognises no superior. This indicates that the concept of the empire as
a State is a very different concept from that of the sovereign state
described by Spruyt.

Comparing Apples with Pears
There is no absolute understanding of what the concept of state (or
statehood) in the Middle Ages actually meant. In the present time,
confusion (even contradiction) exists when trying to discover what it
was. In this respect, rather than having any kind of pre-existing notion of what a state was, we can begin to see that it is, rather, a fluid
and somewhat artificial concept to use for the Middle Ages.
Furthermore it appears that the concept or notion of state is fully
dependent upon the surrounding political and social movements of
the era – and of the geographic locality. For example, within the
modern concept of the state, Meinecke highlights that the historical
importance of the state in Germany had been roused owing to the
development of critical thinking and the development and encouragement of political science, notwithstanding the enduring study of
philology and theology; particularly those studies of the ‘Göttingen
school’ – mainly Lessing and Winckelmann.65
In trying to comprehend our past we do so with the attitude of the
present. This was also true of the legists of modernity, such as when
French legists in search of the origins of a French constitution completely reinterpreted the concept of a late medieval French court of
the king – namely the Lits de Justice. This was elevated by those le64

Post (n 1) 468: ‘Guillaume Durantis believe[s] in the legal independence of kings
who have no superior, and Guillaume also says that just as no appeal is allowed
from the pope or the emperor, so there can be no appeal from a sentence of the
French curia, since “the king recognizes no superior in temporals.”’
65
Friedrich Meinecke, Historism: The Rise of a New Historical Outlook (Routledge
and Kegan Paul 1972) 236.
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gists and researchers, from a piece of cloth and wooden scaffolding,
66
to an official engagement of constitutional sessions, indicating that
interpretation of the meaning we attempt to deconstruct and examine, appears to be always from a position of subjectivity. Additionally, Roger Collins has indicated that eighth and ninth century historical chronicles were generally written by members of a society that
existed outside of the world they had written about. There was a
possibility that they could be exaggerating the events in order to bias
change on other kingdoms politically. Furthermore, the histories portrayed in these recorded chronicles have been subjected to amendment and fundamental alteration.67
I opened this article with a phrase by Gaines Post.68 It is one that I
feel would be equally apt to close with.
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The Failed State and Failed StateBuilding: How Can a Move Away
From the Failed State Discourse
Inform Development in Somalia?
MAX BYRNE*

Somalia has entered the world’s imagination as the archetypal failed state; when thinking of states that have ‘failed’, it is
most likely that Somalia will be first to spring into the mind.
This is not for no good reason – the situation in Somalia is
dire. However, the classification of Somalia as a failed state
is harmful, resulting in misguided approaches to statebuilding which primarily focus on institutional development.
Using the ontological project of Mogobe Ramose and consequently considering Somalia from a perspective other than
that of a failed state, one is able to see that in many areas
Somalia should not be classified as having failed as such and
that there exists a society which has thus far been ignored.
Taking Somalia out of the failed state discourse has the result
of opening up new avenues for possible development, which
eschew the external imposition of central institutions in favour of a development which builds on the society which already exists. Habermasian discourse ethics provide support
here, orienting development around discussion and consensus. By following the lead of Somaliland and basing statebuilding on discourse among Somalis, the likelihood of projects succeeding is greatly increased due to their greater legitimacy through consensus.

The issue of state-building in Somalia seems to be one of the most
intractable problems facing the international community in recent
times. Since 1991 the country has been without an effective government and has endured civil war, terrorism and famine and, despite
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many conferences designed to restore stability to the country, there
remains no apparent progress.
It will be argued herein that a principal reason for the absence of
progress in reconstructing the Somali state is the description of Somalia as a ‘failed state’. This inaccurate designation leads to mis1
guided strategies for development. A re-conceptualisation of the
Somali situation will be proposed, utilising the ‘rheomode’ linguistic
form. There will then be a consideration of the economic situation in
Somalia and how this supports the rejection of the ‘failed state’ discourse, followed by a brief examination of the current approach of
the international community. In the light of the new conception of
Somalia’s existence, an approach to Somalia’s development will be
proposed that is based on Habermasian discourse ethics, prioritising
participation by Somali citizens over imposed institution-centric development.

The Failed State: A Rheomodic Re-conceptualisation
Somalia is consistently described as a ‘failed state’. In 2012 it was
branded the most failed state in the Fund for Peace Failed State Index for a fifth consecutive year (achieving an even lower score than
in 2011),2 due to perceived ‘lawlessness, ineffective government, terrorism, insurgency, crime, abysmal development and [piracy]’.3 It is
submitted herein that, though it is correct that Somalia exists with* LLM candidate, Birkbeck, University of London.
1
The term ‘development’ in this context is viewed as synonymous with ‘statebuilding’. It is a term which has the potential to be problematic due to its myriad
different possible conceptualisations. Fundamentally, development in this instance is
conceived to be an improvement in the situation of a given nation in some way.
Herein, this foundation is extended to be viewed in line with Amartya Sen’s notion
of development as freedom, or the increase of individual capability (see Amartya Sen,
Development is Freedom (OUP, 1999) 3). This is a conscious rejection of more narrow approaches to development which are concerned predominantly with economic
and institutional growth which has been prominent in the development discourse for
Somalia (evidenced inter alia by the Garowe Principles of 2011 which privileged
institutional change over a focus on the individual).
2
JJ Messner and others, The Failed States Index 2012 (Fund for Peace, 2012) 4.
3
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out a state and lacks development, the failed state discourse occludes
the reality of the situation and is harmful to attempts to encourage
development from within the country.
Peter Haldén gives two principal reasons for rejecting the failed state
discourse. Firstly, Haldén points to it being ‘a negative definition of
a subject matter only in negative terms’, giving no positive indication
4
of the factual situation. This is correct; the failed state discourse
suggests what the situation is not, but gives no clue as to what it is.
As such, the term obfuscates the reality of Somalia and provides no
useful basis upon which to consider how to begin state-building.
Secondly, Haldén asserts that the failed state discourse refers back
5
towards a Western, Westphalian vision of statehood. In restricting
the view to this Western ideal, the scope for development is greatly
narrowed. The result of this narrowing is that development projects
are restricted to those that attempt to fulfil this ideal form of statehood, focusing on central state institutions – a focus inappropriate
for Somalia. Thus, the failed state discourse has the two-fold impact
of giving an inaccurate picture of the situation and then limiting the
options for remedying that situation.
The continued focus on rebuilding centralised state institutions has
been described as perpetuating the ‘sickness’ in Somalia.6 It is submitted that this propensity to central state-building is a direct consequence of the myopia induced by the failed state discourse. As well
as limiting development options it is also problematic in its depiction
of the on-going Somali experience. There is an inherent implication
of finality in the term ‘failed’ – suggesting that the country has
reached its nadir and is resting at the lowest ebb, static. It also portrays the country as a blank canvas upon which new institutions may
4

Peter Haldén, ‘Somalia: Failed State or Nascent States-System?’ (FOI, 2008) FOI
Somalia Papers, Report 1, 17 <http://www.foi.se/ReportFiles/foir_2598.pdf> accessed 25 March 2012.
5
ibid 18.
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Gerard Prunier, ‘The London Conference on Somalia or, Alice in Wonderland goes
Imperialist’ (Hurst, 27 February 2012) <http://www.hurstblog.co.uk/the-londonconference-on-somalia-or-alice-in-wonderland-goes-imperialist/> accessed 3 April
2012.
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be imposed due to the lack of existent governance structures. This is
misguided in both senses: the situation in Somalia is non-static, a
constant fluctuation between better and worse (evidenced by inter
alia the famines of 1992 and 2011), the opposite of that suggested by
‘failed state’. Similarly, Somalia is not in a state of blankness, but of
political absence. Communication networks are present; Somalis exist within an intersubjectivity in which Somali society is present,
providing the capacity to build a polity without technocratic imposition. The need to reject the failed state discourse is clear, as is the
need for a conceptual alternative that illustrates the ongoing nature
of Somali existence.
The ontological project of Mogobe Ramose provides a radical basis
upon which to found the proposed alternative. His ontology is based
on the African philosophy of ubuntu, which emphasises the intersubjective nature of existence, viewing society as a wholeness (‘we are
7
who we are through others’ being a simplified explanation). This
wholeness is temporal as well as societal, stressing the interconnectedness of events and existence through time. In order to present this,
Ramose utilises the ‘rheomode’ form of linguistics.8 The rheomode is
a conceptual departure from the standard ‘subject-verb-object’ mode
prevalent in Western linguistics, due to that mode’s focus on the subjective; conversely the rheomode – and subsequently Ramose’s ontology – emphasises the intersubjective and the wholeness of existence. Ramose uses the rheomode due to his ontology’s view of being
as a continuous and unified ‘incessant flow of motion’,9 both societal
and temporal, which cannot be reconciled with the inherently fragmentary and subjective ‘subject-verb-object’ mode. The rheomode is
able to provide a better reflection of existence through its use of the
verbal noun, or gerund; Ramose uses ‘be-ing’ instead of ‘be’ rejecting
the ‘false opposition of between be-ing and becoming’,10 portraying
7

Dumani Mandela and Warren Goldstein, African Soul Talk: When Politics Is Not
Enough (Jacana Media, 2003) 83.
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Implicate Order (Routledge, 2002) 34-60.
9
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existence as a continuum rather than a fragment, retaining reality’s
12
‘incessant flow of motion’. Applying this to Somalia, the failed
state discourse acts in the manner of ‘subject-verb-object’ by focusing
on a fragment in time of Somalia’s existence – the past participle
‘failed’ drawing attention only to the failure of the state – but not to
the continued reality of the situation. It is submitted that any label to
be applied to the situation in Somalia should employ the rheomode
to demonstrate and account for the ongoing existence of society in
Somalia.
In our quest to form an alternative to the failed state discourse, Haldén provides a useful distinction between political and social order
in Somalia, illustrating that while political order is absent, social order is present.13 The failed state discourse conflates the two, declaring the country to be failed due to the absence of political order in
spite of the presence of social order. To do so gives a distorted impression of the Somali situation as it cannot account for the presence
of society in the absence of state. Thus it is submitted that the failed
state discourse should be replaced with a concept cognisant of social
order and which utilises the rheomode. It is proposed that this is
11

ibid 46.
It appears that there are inherent dangers in applying Ramose’s project to the
Somali situation, principal amongst which is the potential criticism that, in using
ubuntu (a Southern African concept) to East African Somalia (over 3,500 kilometres
away), we are demonstrating a ham-fisted approach to culture, assuming that what
is good for one region is good for an entire continent. Despite this very real concern,
it is held that Ramose’s ontology is applicable to Somalia. Ramose is explicit in his
depiction of his philosophy as one that is an African philosophy through ubuntu—it
is African, not Southern African. Ramose sees ubuntu as being ‘the root of African
philosophy’ which provides a ‘broad philosophical “family atmosphere”’ (see ibid
40). Therefore, in applying Ramose’s project to Somalia, we are utilising an African
philosophy, not a regional concept. A second point to make with regard to the applicability of Ramose’s project to the situation in Somalia is that we are applying it
to the situation within which Somalia finds itself, or more specifically how that situation is perceived by the international community. As stated above, the term ‘failed
state’ implies a static situation whereby a state has reached its nadir; Ramose’s ubuntu-inspired ontology provides us with the tools to firstly demonstrate the inaccuracy of this statement, and secondly to provide a radical alternative. Therefore, Ramose’s project is applicable to Somalia not (necessarily) because Somalia is African,
but because it is perceived to be a failed state.
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possible if one views Somalia as a ‘society existing absent of polity’
instead of a failed state. This concept does not suffer from the finality attached to the past participle ‘failed’ and instead retains the rheomodic quality of present and continuous being through the gerund
‘existing’. In so doing, this approach acknowledges the continued
being of social order and so allows liberation of the Somali statebuilding focus from its confines within traditional notions of central
institutional development. By recognising the existence of social order, it becomes plausible to propose state-building based upon that
order, where citizens take a dominant role, rather than a submissive
one such as occurs when central institutional structures are imposed
from above.

The Economy and Social Order Since State Collapse
It is important to illustrate that social order is existent in Somalia to
demonstrate that the rejection of the failed state discourse is not erroneous. This section will support the view of Somalia as a ‘society
existing absent of polity’, using the (relatively) positive economic situation as evidence of social order.
Since the collapse of the Barre regime in 1991 Somali society and the
economy have not swan-dived into chaos, as is typically suggested,
but have improved in certain areas. The telecommunications industry
provides an example of this growth, which has been more rapid than
14
in other African states. Furthermore, it has been said that the quality of telecommunications in Somalia is better than elsewhere on the
continent.15 This requires infrastructure and organisation which in
itself demonstrates the presence of a social order in Somalia. Furthermore, the existence of a telecommunications industry is indicative of the existence of a form of social order – telecommunication
requires there to be communication between people in order to exist.
Therefore, its presence in Somalia can be argued to be evidence that
14

Mary Harper, Getting Somalia Wrong? Faith, War and Hope in a Shattered State
(Zed Books, 2012) 124.
15
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rather than the picture of simple ‘lawlessness’ that is portrayed, there
is an intact societal base. Further, there are foreign companies operating within Somalia which would purportedly ‘avoid doing business
16
in a number of Africa’s nation states’. The Total Oil Company op17
erates in Somaliland and a Coca-Cola bottling plant worth $10m
was opened in 2012. 18 It is prudent to note that though these
wealthy companies are not the product of Somali entrepreneurship,
they are indicators of a social order which is conducive to business.
There is a paucity of data regarding life within Somalia and as such
it is difficult to compare the pre- and post-1991 situations, but from
what little there is we are able to support the contention that the circumstances have improved since the end of the Barre regime. In 1991,
19
life expectancy at birth was 44 years – in 2012 it has risen to 51.
This improvement is minor but it is nonetheless an improvement and
one which can be argued to be conducive to the presence of society.
Urban access to water has also increased over a similar period20 –
these two statistics can be viewed together to argue that that very
basic necessities of life have become more available, which consequently allows individual focus to shift from acquiring these necessities to engaging in discourse, which in turn supports the growth of
society. This contention is tenuous and so we must be careful not to
overstate it, but the crucial point remains; that since the failure of the
government, the state of Somalia (in terms of society) persists. In
support of this contention is the existence of a yearly book festival in
16
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Hargeisa, providing a concrete outlet for Somali literature. This
festival is an example of the presence of intersubjective engagement
within Somalia, which is in turn an example of the presence of socie22
ty. This exemplifies the inaccuracy of the failed state discourse,
showing that order is not anathema to the situation in Somalia and
that central state institutions need not be built first in order to organise the citizenry – Somalis have managed this on their own.
Similarly, the standard of living in Somalia has predominantly improved since the collapse of the state. Peter Leeson has examined a
number of development indicators in Somalia before and after state
collapse, finding that of 18 categories, the situation has improved in
14 without a central government. 23 These improvements include
immunisation against measles and tuberculosis, maternal mortality,
health facility access and quantity of doctors.24 Further, when compared with peaceful sub-Saharan nations, Somalia (as of 2005) sits in
the top 50 percent for death rate, life expectancy, and telephone and
internet usage.25 Prior to the Barre regime’s collapse Somalia was in
bottom 22 percent in these areas,26 demonstrating clear improvement.
There have been developments in other areas as well. Leeson has
pointed to the increase in civil liberties experienced by Somalis since
the fall of the Barre government. Where free speech was previously
strongly repressed there now exist independent newspapers and ra27
dio stations. Mary Harper has asserted the presence of an ambu-
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lance service in Mogadishu as demonstrative of the continued being
28
of a Somali society, despite the absence of a state.
Nonetheless, it is not suggested that the situation in Somalia is acceptable; living standards are woefully low when considered against
Western standards. However, what this data reveals is that the lack
of a central state has not resulted in a reversion to a state of nature,
but that Somalis have organised themselves to provide services for
each other. The failed state discourse is clearly not accurate in the
case of Somalia: the country has not failed, but it does fit the ‘society
existing absent of polity’ approach. What this serves to illustrate,
then, is that though Somalia requires development, Somalis themselves have the capacity to direct this development, rather than it being imposed by the international community. As will be demonstrated below, successful state-building in Somalia must arise through
Somali participation, with technocratic assistance rather than leadership.

The Past Informing the Future
The use of the rheomode in the suggested new conceptualisation of
Somalia’s situation entails a renewed sense of temporality. Whereas
the term ‘failed state’ implies a new beginning, ‘society existing absent of polity’ acknowledges that the current situation has antecedents which exert continued influence; there is no implied severance
with the past. This theme is adopted by Martin Doornbos, who identifies the need in state-building to ‘map out different trajectories to
collapse’,29 as these should inform the focus of development; if centralised institutions were pivotal in causing collapse it would be folly
to rebuild the state in a similar form. Thus, the temporal sensitivity
of the ‘society existing absent of polity’ approach becomes more evidently necessary – by viewing the current situation as part of a dy28
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namic historical whole, previous experiences are understood as
pressing concerns. It is critical, then, to examine some of the factors
of state collapse in Somalia.
Of key importance for understanding the collapse is Somalia’s clan
system. This system is nuanced and complicated, but is broadly divided between the Darod, Dir, Hawiye and Isaq clans, which then
30
split into myriad sub-clans. The clan structure did not in itself
cause the breakdown of the Somali state, but it does help explain
why the centralised Barre regime was strongly opposed. Barre’s government attempted to suppress the clan in Somalia (inter alia by
31
banning the use of clan-based expressions). Despite this, the clan
survived and it was along those lines that opposition groups like the
United Somali Congress and the Somali Democratic Salvation Front
arose.32 To be stable, any state-building in Somalia must account for
the devolved nature of Somali society, something less possible with a
centralised development focus.
Somalia’s clan system reflects what Roland Paris identifies as a society’s ‘cleavage structures’,33 which are divisions within society that
can either reduce or exacerbate pre-existing tensions. In Somalia,
there is a risk that the imposition of central state institutions will
deepen the cleavage structures already present, as Somali citizens will
not be afforded the time to develop consensus over and above the
cleavages that exist through the clans. Paris asserts the need for
‘cross-cutting cleavages’ in society, to reduce the chance and impact
of social conflict.34 This is not possible where state institutions are
imposed from above, as doing so prevents the organic development
of consensus among citizens along varied lines. The likely outcome
would be ‘cumulative cleavage structures’ with consensus developing
within existent clan-based lines, potentially aggravating inter-clan
30
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tensions. This danger is stark when one considers the imposition of
democracy; though an admirable aim of state-building, were democratic, multi-party elections to be held in Somalia too quickly they
would serve greatly to enhance existing cleavages, particularly if parties were formed along clan lines. Paris sees this possible consequence of the democratic process as being so severe that he describes
democracy as one of the ‘pathologies of liberalism’ due to this ability
35
to strengthen existent divisions.
This serves to support the contention that the failed state discourse is
an inapt approach for Somalia particularly as its confinement of
state-building efforts to those focused on central institutions does not
suit the social reality. A prime example is the continued international
support for the Transitional Federal Government (TFG) until the end
of its mandate in August 2012. The top-down imposition and support of the TFG failed to allow the formation of cross-cutting cleavages as by failing to identify extant society such imposed institutions
cannot be sensitive to the requirements and cleavage structures of
that society and consequently have no stable foundation. Conversely,
the rheomodic ‘society existing absent of polity’ approach, by identifying and building upon pre-existing society in a bottom-up manner,
enables the development of consensuses that transcend the clan
structure of Somali society, thus reducing tension. Harper cites the
way in which democracy has developed in Somaliland, describing it
as the slow but sure ‘“tortoise” approach to political plurality’.36
The important distinction is that state-building in Somaliland has
been ‘rooted in a popular consensus and embedded in society rather
than imposed from above’.37 This slow approach to democratisation
(with limits on political party numbers as well as constitutional prohibition of clan-based parties)38 has resulted in the development of a
35
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system of cross-cutting cleavages that overcome existent tension.
This is without the imposition of central institutions by the international community, and it is submitted that this absence of imposition
is key to Somaliland’s success: there was no ‘fresh start’ or severance
with the past, but the continued existence of a society, with the
gradual development of its previously absent polity. The same is required in Somalia; development cannot succeed without a stable
foundation, and this is impossible without allowing the growth of
cross-cutting cleavages.

The International Community
It is clear that development in Somalia must focus on bottom-up,
organic growth rather than imposition of institutions and polity. As
a ‘society existing absent of polity’ rather than a failed state, stability
in Somalia can only come through Somalis building their own state
out of the society within which they already exist. Unfortunately the
international community has continued to focus on top-down, technocratic and short-term modes of development without allowing
enough time for embryonic cross-cutting cleavages to grow.
So far, international conferences on Somalia appear not to have been
held with the intention of empowering Somalis and encouraging
them to develop their own polity. By branding Somalia a failed state,
the international community implies a sense of impotence, that Somalis are unable to build their own state due to incapacity. This impotence has resulted in conferences that apparently exclude Somalis,
typically being brief (mere weeks at the most)39 and held outside of
Somalia, begging the question of how these can encourage the development of a substantively Somali polity. This question becomes
more pronounced when compared with the series of conferences in
the early 1990s that led to the creation of a stable government in
Somaliland. These meetings brought together the various clans in39
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habiting Somaliland, with a view to public and participatory devel40
opment of the region. Key to the conferences’ success was their focus on bottom-up participation (including minority as well as main
clans)41 which resulted in the formation of cross-cutting cleavages.
The series of discussions culminated in the Borama conference,
which lasted for four months, illustrating the time required to reach
a suitable consensus as to how state-building in the region should
proceed. By contrast, the London Conference on Somalia in February 2012 lasted for a single day and was finished by 3:30pm.
The 2012 London Conference provides a guide to the international
community’s attitude towards Somalia. The attendees were high level,
including Ban Ki Moon, Hilary Clinton and Baroness Ashton along
with numerous foreign ministers. From Somalia were the President
and Prime Minister of TFG, the speaker of the Transitional Federal
Parliament (TFP) and the President of Somaliland.42 This illustrates
the top-down nature of international imposition of development
strategy upon Somalia, rather than encouraging bottom-up consensus and state-building among Somali citizens. This top-down focus
was further evidenced by the London Conference’s endorsement of
the Garowe principles, which seek to convert the draft constitution
into one that is permanent, using what has been described as ‘an
43
unelected and undemocratic “constituent assembly”’ (since the
conference occurred, the Provisional Constitution has been adopted).44 The London Conference did make reference to Somali ownership of development but it was hollow; ownership would be of development planned by the international community, not by Somalis,
40
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thus the approach remains one of imposition. It has been argued
that Somalis were given ‘little choice but to comply with what the
London Conference had decided they should “own”’ – not only was
there minimal Somali representation at the conference, the conclusions had been written before it began and the TFG Prime Minister
46
was given a pre-prepared speech to deliver.
Though the term ‘failed state’ was not mentioned the approach was
undeniably the top-down, institutional-centric focus of the failed
state discourse. Repeated use of the word ‘we’ in the communiqué
47
demonstrates the international community’s retention of control,
indicative of the failed state ideology – Somalia has ‘failed’ and so
cannot help itself. If the international community were to view Somalia as a ‘society existing absent of polity’ the focus surely would
be on collaboration with Somali citizens to achieve an appropriate
resolution. The International Crisis Group has adopted this argument, calling for devolution of development, ‘providing delegated
authority and resources to allied local administrations and groups’.48
The next UK-based conference on Somalia is due to be held in May
2013 and it thus far appears that it will take a similar impositional
45
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approach, with the focus being on the partnership between the international community and the new Federal Government of Somalia
49
rather than the development of pre-existing societal order.
The Provisional Constitution was adopted conclusively in August
2012 by the Somali Constituent Assembly which, it could be argued,
represents progress of the institutional approach to development as
promulgated by the international community. Nonetheless, despite
its virtuous aims, it is submitted that the Constitution will not be
able to help substantively in the development of a Somali polity as it
has been imposed prior to the development of cross-cutting cleavages.
It has been suggested that the disconnect between the imposed constitution and the substantive reality of Somalia is that of a ‘parallel
universe, a fantasy land’.50 This sentiment is not surprising when
considering that though the Constitution was approved by the constituent assembly, it was written by a group of high-level actors and
experts.51
The international community appears wedded to the failed state discourse and the imposition-oriented approach to state-building that it
promulgates. What is required is a fundamental change in focus,
with development that recognises and builds on the existing Somali
society and is accordingly substantively Somali-led. Next, an alternative approach will be proposed which provides this change in focus,
using the rheomodic conception of Somalia as a ‘society existing absent of polity’ to allow this Somali-led development.

49
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The Alternative
It has been illustrated that, due to the presence of society and despite
the absence of a state, Somalia should not be classed as a failed state
but as a ‘society existing absent of polity’. This section will argue
that the existent society should be utilised by encouraging communicative and deliberative reasoning among citizens, providing a legitimate bottom-up foundation to the development of a Somali polity
(as opposed to its imposition from above) ensuring that what is developed is stable.
Thomas McInerney has posited that, generally, state-building should
arise through discursive interaction rather than imposition, citing the
52
work of Jürgen Habermas. This reasoning is applicable to the situation in Somalia: due to the presence of society, discursive approaches are possible, and as such Habermasian discourse ethics may be
used to provide support for a bottom-up formation of a Somali polity. The use of Habermasian discourse ethics in consort with Ramose’s ubuntu-inspired use of the rheomode could be deemed problematic due to the rationalism of Habermas’ project and the empiricism of the rheomodic notion of a ‘society existing absent of polity’.
However, to suggest as such is to misconceive their relationship in
this present work: the relationship is not one of synthesis but of
symbiosis – each begets the other. By this it is meant that in order to
reach a situation whereby rationalist Habermasian discourse ethics
can be used, one must first use the empirical concept of ‘society existing absent of polity’. The rationalism of discourse ethics presupposes the existence of an intersubjectivity without demonstrating its
presence; the existence of the intersubjectivity (here in the form of
‘society existing absent of polity’) is reached through the use of the
empirical rheomodic view of Somalia. Therefore the two concepts,
while not necessarily theoretically reconciled, are able to work together, one giving a depiction of the present reality of Somalia as a
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‘society existing absent of polity’ and the other providing a method
53
of resolving that reality into a society with a Somali-built polity.
As has been posited above, the creation of cross-cutting cleavages
and consensus is crucial to successful development in Somalia, by
54
reducing regional and clan-based tensions. The notion of crosscutting cleavages corresponds with the Habermasian concept of ‘validity claims’: Habermas holds that the truth or rightness of a claim,
norm or rule ‘can only be vindicated discursively, by way of argumentation and a rational consensus’.55 Accordingly, Habermas asserts that ‘[m]oral argumentation…serves to settle conflicts of action
56
by consensual means’. This provides support for the notion that for
tension in Somalia to be replaced with consensus there must be moral argumentation in the form of rational communication, allowing
consensus to develop. Thus if a legitimate polity is to emerge in Somalia it must be through consensus and shared validity claims arrived at through discourse among Somalis.
The theme of legitimacy through communication is adopted by Cohen and Sabel who view deliberative and participatory decisions as
53
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being more legitimate than those which are imposed, as ‘they pro57
ceed on the basis of free public reasoning among equals’; decisions
arrived at on this basis are consensus decisions and so have inherent
legitimacy. In this way, such legitimacy-conferring consensus in Somalia, as well as embodying the Habermasian notion of validity
claims, is analogous (though not identical) to the Kelsenian grundnorm, acting as a ‘historical first’ norm and providing legitimacy and
validation for subsequent norms that arise.58 Somalia’s current existence without polity represents one of the rare times that the formation of a grundnorm is necessary. 59 If the product of statebuilding in Somalia is to be legitimate, there must exist a ‘first’ consensus, or quasi-grundnorm validity claim, among Somalis and this
can only be legitimate itself if it is reached through rational communication – as per Habermasian discourse ethics – rather than if it is
imposed from above. With a legitimate validity claim in effect, any
subsequent cleavages that develop will receive conferred legitimacy
and as such will more likely be cross-cutting rather than cumulative.
This resultant legitimacy therefore means that decisions reached by
communicative consensus would have much scope to reduce tension.60 This aim of legitimate consensus-building is only possible if
Somalia is viewed as a ‘society existing absent of polity’, but not if
the failed state discourse is retained, as the use of the rheomode in
the former concept acknowledges the continued being of a Somali
society which may therefore be used as a basis for discourse.
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above, based on the notion that being is in a constant state of flux. As such, it could
be argued that the two do not fit together. Despite this, it is submitted that they can
be used jointly, Ramose’s ontology depicting the continued presence of society and
Kelsen’s grundnorm (or a quasi-grundnorm) being what is required in the form of
consensus to create a polity within this society.
60
Ahmed and Green have asserted that devolved peace-making in Somalia have
increased trust and cordiality between clans. See Ahmed and Green (n 39) 124.

128

Max Byrne

A further factor that must be considered is that a discourse-based
consensus-building approach to development would have the effect
of creating a polity gradually, through incremental steps, making
change less dramatic, mirroring the ‘tortoise’ approach of Somaliland. In Somaliland, existing governance structures like elders’ councils were utilised in creating the polity while conferences designed to
facilitate this polity creation brought clans together, were carried out
over long periods of time and focused on discourse about the type of
61
political system that was desired. This is in contrast to the dominant institutional approach, which acts disjunctively, attempting to
impose a polity in violent and quick transformations. As stated
above, the Constitution was drafted by experts at UNPOS and was
agreed by senior members of the Somali government before being
62
‘rubber-stamped’ by the National Constituent Assembly. It was
accompanied by an UNPOS ‘Guidebook to the Somali Draft Provisional Constitution’, which begins with a section entitled ‘What is a
Constitution?’, further demonstrating the degree to which the Constitution was imposed, rather than being developed gradually
through national consensus.63 Though a document with admirable
aspirations, the Constitution has been imposed rather than developed through dialogue between Somalis – as was the case in Somaliland – and as such it is submitted that it will not be able to bring
Somalis together in a way that can build consensus and therefore
provide a stable platform for polity to emerge. This helps us in illustrating that a discourse-based approach would further adhere to the
rheomodic view of Somalia as being in constant motion, rather than
as a fragmented series of episodes; it accepts that state-building must
be a gradual and linear process of consensus as well as institutionbuilding that cannot be broken down into fragments due to the reality of the situation as a wholeness. If state-building is to be successful
in Somalia, it must operate in this linear and non-violent manner,
utilising the ‘rational consensus’ which come through approaches
61

Harper, Getting Somalia Wrong? Faith, War and Hope in a Shattered State (n 14)
133.
62
Harper, ‘Somalia: Failed State or Fantasy Land?’ (n 50).
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UNPOS, Guidebook to the Somali Draft Provisional Constitution (2012).
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based on Habermasian discourse ethics and which are necessarily a
gradual exercise.
Of paramount importance in enabling this situation of communicative consensus-building is the international community’s recognition
of the existent society in Somalia. In order to do so, the failed state
discourse must be rejected due to its implicit ignorance of Somalia’s
society. The acceptance of the continued existence of a society in
constant motion, made possible by the rheomodic ‘society existing
absent of polity’ approach, allows consideration of discourse-based
forms of state-building by recognising and building upon what is already present, whereas the failed state discourse, with its ‘fresh start’
ethic, is inherently focussed on the imposition of central institutions.
Thus the focus of state-building in Somalia must be less on institutional arrangements and more on enabling Somalis to come together
in rational communication to achieve consensus about how to develop their own polity.

Closing Remarks
Somalia is not in a state of limbo, devoid of society, and in that sense
it has not failed. The presence of its society and economy are testament to the fact that the failed state discourse is fundamentally inappropriate when discussing Somali state-building. It has been demonstrated that Somalia fits far better within the notion of a ‘society existing absent of polity’ and as such the international community
should refocus the methods of state-building in Somalia away from
central institutional development and towards the creation of fora in
which Somalis can reach communicative consensus about the best
state for themselves to build. Conferences similar to the Borama
Conference should happen in Somalia, allowing time for consensus
to develop. It is folly to assume that the way forward for Somalia
can be established in a single day, thousands of miles from Mogadishu. State-building efforts must have more temporal sensitivity by
64
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accepting the rheomodic view of Somalia, recognising that the country is not a blank page, but that it has a past which must be considered and an existent society that should be used to provide the bedrock for development. If this is not accepted by the international
community, the developmental future of Somalia is likely to be unstable, painful and expensive. Unfortunately, the London Conference
has illustrated that the international community, though not expressly using the term ‘failed state’, is still very much following the failed
state discourse, advocating top-down, centralised state-building. Lessons must be learned from the example of Somaliland and the tortoise approach to democratisation, built on a series of long conferences. Prior to the London Conference, the then Secretary of State
for International Development, Andrew Mitchell, commented that
65
‘[w]e want our wider interventions to be faster’, suggesting that the
international community is, tragically, not yet ready to leave the
misguided urgency of the failed state discourse behind.
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Sovereignty and the Question of
Derogation: An Analysis of Article 15
of the ECHR and the Absence of a
Derogation Clause in the ACHPR
FREDERICK COWELL*

Derogation clauses within human rights instruments are designed to limit the suspension of rights in times of emergency.
This paper analyses the jurisprudence of the European Court
of Human Rights (ECtHR) on derogation orders and the literature explaining the lack of a derogation clause in the African Charter on Human and Peoples Rights. Through this, it
then develops a critical analysis on the concept of sovereignty
in derogation orders, and how this affects the operation of
international human rights organisations.

Introduction
The European Convention on Human Rights (ECHR) contains a
seemingly powerful derogation clause under Article 15 that allows
states to suspend rights during a ‘time of war or other public emergency threatening the life of the nation.’ At the same time it limits
the rights states can suspend - suspension of the prohibition on torture and slavery are forbidden – and sets up a seemingly rigorous
procedure that allows the European Court of Human Rights (ECtHR)
to scrutinise the restrictions on rights imposed by state parties under
a derogation order. Authors critical of the Charter have cited the absence of a derogation clause from the ACHPR as evidence of its
weak protection of human rights.1

* Frederick Cowell is a sessional lecturer and doctoral candidate at the School of
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In fact both the functioning derogation regime under Article 15 of
the ECHR and the lack of a derogation clause in the ACHPR highlight the problematic position international human rights organisations find themselves in relation to any investigation of a member
state that has enacted emergency powers in its own jurisdiction.
Emergency powers represent one of the most important aspects of
sovereignty and for a supranational court to attempt to control the
exercise of emergency powers potentially brings them into direct
conflict with member states at a time of crisis. Both the ECHR and
ACHPR suffer from this problem and the inclusion of a derogation
clause in the former and the exclusion of a derogation clause in the
latter is, as this paper argues, a reflection of differing conceptions of
sovereignty within both instruments. In both cases, these differing
conceptions of sovereignty go to the heart of why states agreed to be
bound by a supranational human rights organisation. Firstly this paper analyses the theory of a derogation clause before going onto look
at how the interplay between such a provision and conceptions of
sovereignty impact a state’s decision to join a supranational organisation. In the second and third sections of this paper, a comparative
analysis of Article 15 of the ECHR and the literature surrounding
the absence of a derogation clause in ACHPR is undertaken. A critical account is given of the operation of derogation clauses under Article 15 of the ECHR as much of the promise of a derogation clause
is lacking in ECtHR’s jurisprudence on Article 15. Yet in spite of this,
it is shown that absence of a derogation clause along the lines of Article 15 within the ACHPR is broadly symptomatic of wider weakness with the Charter.

The Theory behind Derogations
Derogation orders are rights limiting instruments that states can utilise in an emergency but unlike other qualification and limitation
1

For a discussion of the literature in this area see Obiora Chinedu Okafor, The African Human Rights System: Activist Forces and International Institutions (CUP,
2007) 63-75.
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mechanisms contained in human rights treaties they are based on the
facts of the stated emergency. There are two basic theoretical ap2
proaches to the categorisation of emergency powers. Firstly there
are the powers which impose a legislative mechanism to control and
manage an emergency. For example the US Federal Government nationalised key industries during the Korean War when it appeared
that production would be threatened by industrial action but the US
Supreme Court ruled the action unconstitutional for bypassing legislative procedures set up to govern such actions.3 Secondly, there are
powers that create autonomous spheres of action separate to or beyond the law - the constitution of the fourth republic in France permitted the president to assume total, unfettered executive power in
4
times of emergency.
Derogations are closer to the first category in that they specifically
legalise what would normally be illegal under a human rights treaty
or constitutional system. Any violations of human rights that result
from legislation passed under a derogation order are treated as the
products of an emergency and only justified in so far as they are a
response to that emergency. This differentiates them from treaty reservations or clawback clauses; the state would never have the power
granted to it under a derogation clause, but for the presence of an
emergency. They are also temporary and limited to a particular space
and unlike clawback clauses and general limitations within international treaties, are not automatically applicable to all individuals in
society.5
The presumption by all of these constraints is that a supranational
body exists that can review the implementation of a derogation order
and monitor substantive restrictions of rights made under the au2

Mark Neocleous, ‘The problem with Normality: Taking Exception to ‘Permanent
Emergency’ (2006) 31 Alternatives: Global, Local Political 191.
3
See Youngstown Sheet and Tube Co. v Sawyer 343 US 579 (1952).
4
See Bruce Ackerman, ‘The Emergency Constitution’ (2004) 113 Yale Law Journal
1029, 1038.
5
For a detailed differentiation between clawback and derogation clauses see Ebow
Bondzie-Simpson, ‘A Critique of the African Charter on Human and Peoples Rights’
(1988) 31 Harvard Law Journal 643, 660.
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thority of a derogation order. Some human rights instruments that
have intentionally weak institutions contain derogation clauses that
essentially only exist on paper. For example the Arab Charter on
Human Rights, contains an emergency derogation clause which requires any restrictions on rights to be non-discriminatory and limited
by the exigencies of the situation in manner similar to that of Article
6
15 of the ECHR. However, the derogation clause in the Arab Charter only requires state parties to notify the Secretary General of the
Arab League that a derogation from the Arab Charter has been made
and does not refer to any scrutiny processes of the substance or procedure of any derogation order filed by state parties. Additionally
absent an Arab Court of Human Rights it is unlikely that such a
scrutiny process could meaningfully occur. Grossman in a study of
the Declaration of States of Emergency under Article 27 of the American Charter on Human Rights noted that whilst scrutiny by the Inter-American Human Rights Commission of derogations had ‘in
some cases, curtailed gross and systematic violations of essential human rights’ institutional reinforcement was required as ‘international
law cannot guarantee its own efficacy.’7
There are three basic arguments in favour of the proposition that
derogation orders are rights protecting instruments. Firstly there is a
general acknowledgement, common to a large number of constitutional or treaty based human rights systems, that the document
should not turn into a ‘suicide pact’ due to interpretational inflexibility. This is a common theme in US constitutional jurisprudence
where it is acknowledged that the executive branch may in times of
war or national emergency grant itself exceptional powers.8 In theory rights should be balanced in these systems and protected in a
manner that accounts for changing circumstances, this balancing act
in turn strengthens the power of a human rights instrument which
6

Article 4, Arab Charter on Human Rights 2004.
Claudio Grossman, ‘A Framework for the Examination of States of Emergency
under the American Convention on Human Rights’ (1986) 1 American University
International Law Review Policy 35.
8
For US supreme court cases with arguments to this effect see Haig v Agee 453 US
280 (1981) and Kennedy v Mendoza- Martinez 372 US 144, 160 (1963).
7
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guarantees those rights. This has led critics to argue that the absence
of a derogation clause in the ACHPR weakens the entire system as
states facing an emergency are unlikely to seek the guidance of the
African Human Rights Commission if they know that the Commission cannot recognise and accommodate their need to enter into a
9
state of exception.
Secondly there is an inherent circularity in any enunciation of positive rights, as the uses of certain rights, such as freedom of speech,
can entail the restriction or destruction of the rights of others, as is
often the case with hate speech. For example, Article 17 of the
ECHR and Article 5 of the ICCPR prohibit the use of rights contained within both instruments to undermine or destroy the rights
and freedoms of others.10 What Article 17 of the ECHR attempts to
do is acknowledge the need for limitations on the exercise of certain
rights because of the negative impact that they can have upon the
realisation of human rights for the whole of society. 11 Derogation
powers under Article 15 are based on a similar principle. Respecting
everyone’s right to liberty equally when the state is under threat from
military insurgencies or terrorist groups may weaken the liberty and
security of the entire population. Thus a limited derogation order, in
relation to the powers of arrest and detention, may be necessary in
order to safeguard the entire community’s right to liberty in the
longer term. In this respect a derogation provision can help facilitate
the realisation of rights to the entire community and preserve human
rights in times of crisis.
Finally the application of emergency powers has sometimes led states
to create alegal zones of operation where their actions are outside the
law, rendering them neither ‘legal’ nor ‘illegal.’ These ‘zones’ are often created in response to a crisis defined by the state and the process
of creating such zones can act as an affirmation of the sovereign’s
9

See Charles Robinson Mandlenkosi Dlamini, ‘Towards a regional protection of
human rights in Africa: The African Charter of Human and Peoples Rights’ (1991)
24 Comparative and International Law Journal of Southern Africa 189.
10
See Norwood v United Kingdom (2004) 40 EHRR SE 111.
11
W.P. and Others v. Poland Case No. 35222/04 (EHHR, 20 February 2007).
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absolute power in relation to law making. This can however lead to
governance in the state of ‘exception’ and as Agamben warned this
12
can make states of exception permanent. This means that derogation provisions are ultimately sovereignty limiting instruments as
they check the power of a state to perpetually enhance their power in
response to an emergency. Additionally regional human rights organisations, by operating at a supranational level; expressly override an
individual sovereign’s capacity as lawmaker both by ascribing norms
of the rule of law that a state is expected to follow and by scrutinising the temporal and spatial reach of states of emergency that limit
human rights.
It is this final reason that is often the most difficult for a supranational court to tackle as it explicitly involves reviewing the exercise
of powers that in some ways defines the very notion of sovereignty
itself. Schmitt in his 1922 work defined the sovereign as ‘he who decides on the state of exception’ inexorably intertwining the concept
of declaring an emergency and the protection of sovereignty. 13
Agamben outlining the history of states of exception notes that it is
‘important not to forget that the modern state of exception is a creation of the democratic state’ and not a creature of absolutism.14
Agamben’s account is important as it focuses on the democratic nature of sovereignty in modern western states noting that in ‘the state
of exception has gradually been replaced by an unprecedented generalization of the paradigm of security as the normal technique of government.’15 Gross in an analysis of different legal models of emergency powers notes that one common trend among the different
models of emergency powers is an attempt to separate states of

12

For an analysis see Stephen Humphreys, ‘Legalizing lawlessness: on Giorgio
Agamben’s State of Exception’ (2006) 17 European Journal of International Law
677.
13
Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty
(George Schwab tr, University of Chicago Press, 2005) 5, 12.
14
Giorgio Agamben, State of Exception (K Attell tr, University of Chicago Press,
2005) 5.
15
ibid 14.
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emergency from states of normalcy. This makes emergency powers
a vital component of the juridical identity of a sovereign power.
Arguments about sovereignty generally loom large in any explanation about why states enter into human rights regimes. Realist international relations theory posits that as states act in their own interests, their decision to enter into organisations is based on a reciprocal trade off in anticipation of other benefits from membership of an
17
international organisation. This theory is difficult to balance with
the idea of derogation clauses, as the management of emergency
powers at the supranational level is in many respects an inherent interference with sovereign powers at the national level. Therefore
there is often a strong pressure for derogation clauses to accommodate the needs of states in order to preserve the implicit bargain
states enter into when entering international organisations.
Realist explanations about why states agree to international human
rights treaties have come in for some criticism and some scholars argue, in response to realist arguments, that states accede to international human rights organisations due to, what are termed ‘ideational factors’. This is a process which Risse and Sikknik describe as ‘liberal states using human rights norms to shape their identities as liberal states and then perceive adherence to those norms as ‘identifying
18
[a state] as a member of the community of liberal states.’ The desire to identify with liberal norms can, as Gross and Ní Aoláin argue,
lead states to follow the ‘notification and proclamation procedures’
required by international human rights instruments but at the same
time be prepared to deviate substantially from ‘envisioned interna-

16

Oren Gross, ‘Chaos and Rules: Should Responses to Violent Crises Always Be
Constitutional?’ (2003) 112 Yale Law Journal 1011.
17
The theoretical literature on realist theories is outlined by Neumayer who notes
that the theory is weak as the considerations compelling state compliance are relatively weak. See Eric Neumayer, ‘Do International Human Rights Treaties improve
respect for Human Rights’ (2005) 49 Journal of Conflict Resolution 925.
18
Thomas Risse and Kathryn Sikkink, ‘The socialization of international human
rights norms into domestic practices’ in Thomas Risse, Stephen Ropp and Kathryn
Sikkink (eds) The Power of Human Rights: International Norms and Domestic
Change (CUP, 1999) 8.
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tional legal parameters.’ States are able to adopt these seeming
double standards, Gross and Ní Aoláin note, in the knowledge that
international organisations will be unwilling explore the question of
whether a state is justified in declaring a state of emergency in the
first place, thus weakening the overall level of scrutiny around the
exercise of derogation orders.
Ideational theories acknowledge the political realities of the way
states act but in a similar manner to institutional theories of international relations, which focus on the framework and performance institutions, tend to ignore the political dimensions of international
20
organisations. Institutional theorists tend to see organisations as
passive agents that emerge through the course of international politics. For example Harold Koh in seeking to explain why nations cooperate with international human rights regimes noted that successful regimes are dependent on ‘transnational legal processes’ which
occur once nations begin to interact and a ‘complex process… of international legal norms’ start to seep into different political processes.21 However this interpretation downplays the political capacity of
international organisations themselves which is in part acquired
through their juridical actions, such as ruling on applications from
individuals that states violated their human rights.22 The extent to
which states are willing to delegate their sovereignty to an international organisation, especially in the highly contentious area of derogation orders during a time of emergency, is to some extent dependent upon the acknowledgement of this political dimension of international organisations and the understanding that they may have to be
subject to the authority of that organisation. This lies at the heart of
19

Oren Gross and Fionnuala Ní Aoláin, Law in Times of Crisis: Emergency Powers
in Theory and in Practice (CUP, 2006) 311.
20
Kenneth W Abbott and Duncan Snidal, ‘Why States Act through Formal International Organizations’ (1998) 42 The Journal of Conflict Resolution 3.
21
Harold Koh, ‘Transnational Legal Processes’ (1996) 75 Nebraska Law Review
181.
22
See Laurence R Helfer, ‘Overlegalizing Human Rights: International Relations
Theory and the Commonwealth Caribbean backlash against Human Rights regimes’
(2002) 102 Columbia Law Review 1832; Judith Goldstein and others, ‘Introduction: Legalization and World Politics’ (2000) 54 International Organization 385.
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the politics of human rights: as Lefort argues as rights are applied
and unfold they are dependent ‘upon a debate’ as to their ‘founda23
tions and as to the legitimacy of what has been established.’ This
applies both to the substance of rights and the mechanisms by which
rights are protected.
Whilst derogation powers hold out the promise of being able to
check the powers of states and prevent human rights abuses, in reality they are dependent on strong supranational institutional structures
which in turn are dependent on states being willing to bestow strong
legal frameworks to such organisations. This form of delegation is
only possible when it is considered politically legitimate for a sovereign state to do so. What will be illustrated in the next two sections
is how the presence or absence of a provision allowing state parties
to derogate in times of emergency is a reflection of wider assumptions about sovereignty that states have when signing up to a human
rights instrument.

Article 15 of the ECHR: Origins, Elements and Critique
The ECHR is what Helfer and others term a legalised human rights
regime, in that the ECtHR has the power to judicially review pieces
of domestic legislation from its member states when an applicant
claims that the legislation in question violates their human rights un24
der the ECHR. The reason states agreed to be bound by such a
powerful organisational structure in part stems from the experience
of Europe in the immediate aftermath of World War Two, where the
majority of states had either escaped from Fascist rule or were at risk
of Communist takeover and therefore when the ECHR was opened
for signature in December 1950 many states were willing to be
bound by a mechanism that had the potential to guarantee the per-

23

Claude Lefort, Democracy and Political Theory (David Macy tr, Polity Press,
1988) 40.
24
Helfer (n 22).
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petuation of liberal democracy. This in part explains the willingness of states delegates when drafting the ECHR to include mechanisms that were specifically designed to check the potential erosion
of liberal democracy and the growth totalitarianism, even though
these mechanisms limited the operation of sovereign power. In a
speech to the Consultative Assembly of the Council of Europe in
1949 the French Minister of Information Pierre-Henri Teitgen
warned that ‘democracies do not become Nazi countries in one day’
but rather the totalitarianism crept in gradually as constitutional levers were progressively weakened making it ‘necessary to intervene
26
before it is too late.’
This meant that the ECtHR was envisioned specifically as an interventionist institution although the precise remit and powers of the
Court was the subject of fierce debate among state delegates during
27
the drafting process. During the drafting process of the ECHR a
derogation clause was first proposed by the delegate from the United
Kingdom in February 1950 and whilst the original text was modified
during subsequent sessions of drafting, the original components are
much the same as they are today.28 What is striking from an analysis
of the Travaux Preparatoires is just how fleeting references to public
emergencies are and how limited the discussion of the principle of
derogation orders was in the preparatory commission and the consultative assembly on the drafting of the ECHR. There were strong
references to the prevention of totalitarianism throughout the
speeches of ministers from the Council of Europe and eventual
agreement on the powers of the ECtHR was secured on the understanding that interference with state sovereignty by the Court would
25

See Andrew Moravcsik ‘The Origins of Human Rights Regimes Democratic Delegation in Postwar Europe’ (2000) 54 International Organization 217, 231.
26
John Graham Merrills and Arthur Henry Robertson, Human Rights in Europe: A
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1996) 4.
27
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28
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(Martinus Nijhoff, 1976).
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be limited to instances where states had broken ‘fundamental, essen29
tial and restricted undertakings.’ Therefore the intention behind
Article 15 can be inferred as being broadly to preserve human rights
under a liberal democratic (or anti-totalitarian) political framework
and to check the tendency of states to eradicate or eliminate rights in
response to a public emergency.
The first substantive requirement for a derogation under Artcle15 is
that the state seeking a derogation order is in a ‘time of war’ or facing a ‘public emergency threatening the life of the nation.’30 Dijk et
al. note that the first part of this requirement - that the nation is ‘in a
time of war’ - is relatively uncontroversial and no cases have been
brought on this point.31 Under Article 4 of the ICCPR war is not included as a ground for a derogation order because it was argued that
as the UN was established with the object of preventing war, it
would be wrong for the ICCPR to contain a mechanism that could
assist in the waging of war.32 In The Greek Case the ECtHR set up a
four part test to determine threats to ‘the life of the nation.’ 33 An
emergency must be actual or imminent, it must affect the whole nation, the continuance of the life of the community must be compromised and the crisis must be ‘exceptional’ in that the restrictions ordinarily permitted by the Convention, through normal limitations
are inadequate.
The changing nature of warfare has yet to be considered by the ECtHR and with the rise of perpetual low level states of war envisioned
in policies such as the ‘the war on drugs’ arguably the nature of a
‘time of war’ as opposed to a time of peace has altered. The ‘war on
terror’, the closest that there has been to a definitional problem to
date, was treated as ‘a public emergency threatening the life of the

29
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nation.’ Public emergencies must ‘constitute a threat to the organised life of the community of which the state is composed’. This does
not prevent the normal functions of the state carrying on but must
represent a significant conceptual or practical danger to justify a
35
derogation order. The ECtHR have been willing to give states a
wide margin on this particular question and have been reluctant to
query the assumptions of states in relation to the declaration of an
emergency. Even in A v UK, where at the domestic stage of proceedings one of the Law Lords at the UK House of Lords was willing to
question whether there was in fact a threat to the life of the nation the ECtHR refused to explore this question stating that national authorities, due to their ‘continuous contact with the pressing needs of
the moment’, made them better placed them to assess threats to the
life of the nation.36 In practice this allows the state an enormously
wide discretion as to the circumstances necessary to declare an emergency and fulfil the first requirement of a derogation under Article
15.37
The second substantive requirement is that the emergency measures
taken under the derogation must be strictly limited to the circumstances of the emergency. This often read as a proportionality test
and both ECtHR and other international commentators support this
38
interpretation. The test used by the ECtHR is that the limitation of
rights under an Article 15 must be only ‘to the extent strictly required by the exigencies of the situation.’ This requirement has been
subject to a wide margin of appreciation by the ECtHR, and in
34
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2012.
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Brannigan the Court was willing to conclude that emergency legislation that had been in force for over fifteen years fell within the exi39
gencies of the situation. States should expect to be subject to a
stricter degree of scrutiny than that which is normally applied to
their domestic law when they engage derogation clauses and the expectation is that in these cases the standard of proportionality will
reflect international human rights standards rather than domestic
administrative, legal or political concerns.40 Ultimately even though
the ECtHR is prepared to be highly critical the court will not substitute its own judgement for that of a state party unless it is shown to
41
be necessary in the circumstances of an individual case. This has
been criticised by Dembour who argues that ECtHR judges have a
misplaced faith in ‘long lived democracies’ such as the UK and are
‘unconsciously willing’ to give such states much greater latitude than
states such as Turkey.42 The ECtHR had also been willing to give
states a wide margin of appreciation under Article 15 in relation to
the weakening of administrative safeguards that protect certain
rights, such as the procedures surrounding lawful arrest that safeguard rights under Article 5 of the ECHR.43
Finally the emergency measures engaged cannot be discriminatory.
Under Article 4 of the ICCPR the suspension of rights in a time of
emergency cannot result in discrimination solely on the grounds of
race, colour, sex, language, religion or social origin. Similar language
is not found in the text of Article 15 although following the UK
House of Lords Judgment in A v Home Secretary, where the principle of discriminatory emergency powers was tested, it is clear that a
derogation under Article 15 cannot violate the non-discrimination
provisions of Article 14 of the ECHR.44 The reasoning behind this
39
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provision also has a wider application in that it is generally reasoned
that a derogation order has to be compatible within the wider
framework of Convention rights. In this respect a derogation order is
not intended to be an abdication of the responsibilities of state parties under the Convention but rather a response to the circumstances
of a given emergency.
There are two basic procedural requirements under Article 15. First
signatory states are required to notify the Secretary General of the
Council of Europe of any derogation order they have made and the
45
reasons for such an order. The reason for this requirement is to
ensure that the Council has access to sufficient information in order
to scrutinise the application of emergency powers.46 It is possible for
the ECtHR to interpret a breach of the procedural requirements of
Article 15(3) as nullifying the derogation although that has yet to
happen.47 Secondly a component of the proportionality requirement
is that the signatory state’s derogation notification must specify the
time limit and geographical scope of the proposed derogation. A
state is not permitted to use derogation powers outside of their specified geographical scope or use these powers to deal with situations
other than those specified in the derogation order.48 These powers
are far reaching and notionally enhance the capacity of the ECtHR
to review derogation orders and domestic legislation justified by such
orders.
The margin of appreciation given to member states in connection
with Article 15 is wide and the ECtHR has not been prepared to intervene in relation to questions of fact. It has consistently maintained
a as it did in the Aksoy judgement that ‘national authorities are in
principle better placed than the international judge to decide both on
the presence of such an emergency and on the nature and scope of

45
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the derogations necessary to avert it.’ Thus in spite of the notional
strength of Article 15 the ECtHR remains deferential to the capacity
of sovereign states. There are realist reasons for this as Dembor argues the reason that Article 15 exists in the form it does is precisely
to provide ‘limits to governmental impulses to do away with the
50
Convention’ in its entirety. Yet derogation orders under Article 15
remain very much the tool of state governments as Gross and Ní
Aoláin note the court has often been satisfied ‘with making a laconic
mention of the [margin of appreciation] doctrine without further explanation of the way it was applied to the particular circumstances
of the case’ which left open what the question of ‘effective supervi51
sion’ by the ECtHR actually means in practice. Thus whilst the
broad purpose of Article 15, the prevention of totalitarianism
through creeping states of emergency, has been met, the promised
supervisory role of the ECtHR contained in the text of Article 15 has
not really materialised.

The Absence of a derogation provision in the African Charter
Okere argued in her 1984 paper comparing the European and African human rights system that an institution such as the ECtHR
would not work in ‘African States, still jealous of their newly acquired national sovereignty’.52 Whilst Okere’s argument was framed
in conditional terms – she argued that African states ‘had not yet
come round to conceding to an international judicial organ’ on human rights matters - during debates over the creation of an African
Court of Human Rights fifteen years later there was a desire among
states to create a limited organisation which Mutua dismissed as be-
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ing as useful as a ‘two legged stool.’ The African Commission on
Human and Peoples Rights (‘the Commission’) had a much narrower
powers than the ECtHR and a mandate that was aimed not at reviewing states legislation, but rather at providing a forum for consensually resolving disputes under the Charter and promoting human
54
rights. As Viljoen argues, the Commission was not deliberately created as a ‘weak’ institution but rather was an institution with a very
55
open ended and unclear purpose. Some criticism of the Commission has argued that it was little more than ‘window dressing’ and
was specifically designed to preserve member state’s sovereignty by
56
creating a very weak regime of human rights protection. What is
significant about the formation of the ACHPR was that unlike the
ECHR, which was defined by a common commitment against totalitarianism, there was no comparable common political project among
the states who drafted the Charter. As Kufor argues there are numerous different explanations for the Charter’s formation, such as
the rise of personalist dictators in the 1970s, the promotion of human rights in US foreign policy and the growing strength of the OAU
in dealing with human rights. 57 However none of these explanations
was the equivalent of the political imperative provided by the struggle against totalitarianism which the states signing the ECHR had in
common.
The historical provenance behind the absence of a derogation clause
from the Charter is not entirely clear. Wessels notes that there was a
substantial divergence of opinion at early conferences on the rule of
law in Africa over the relative roles of the judiciary and executive

53
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which resulted in the exclusion of derogations from the Charter.
Early legal works analysing the Charter tend to describe the lack of a
derogation clause as being a weakness. Umozurike in a 1983 analysis
of the Charter noting the absence of a derogation clause and the absence of a court in the African Charter argued that it subscribed ‘to
the consent theory’ of international human rights law which in the
context of African states was a ‘commonsensical approach in a
59
world of unequal political, economic and military powers.’ Meron
noted in 1989 that there existed the potential for states to ‘infer that
the ACHPR implicitly allows [them] to invoke the customary law
exception of state of necessity to derogate from the rights enunciated
in the Charter’ and expressed the hope that the then nascent Commission would be able to successfully prevent this from happening.60
The wider experience of the operation of emergency powers in African states was largely negative as they were often linked with wider
acts of repression by autocratic governments. Within colonial states
emergency powers and provisions were often used to repress independence movements, the British made extensive use of emergency
powers in their fight against the Mau Mau in Kenya and declared an
eight year state of emergency in the period prior to independence.61
Two trends emerged from the exercise of domestic emergency powers in postcolonial states. Firstly some states often used emergency
powers to execute wider social programs without consultation with
political stakeholders or the wider population. In Egypt the military
government declared a state of emergency in 1981 which has continued in various forms until 2006 and was only finally removed following the 2011 revolution. As Reza argues emergency powers have
been used to suppress the political opposition, a category which has
58
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included both political parties and extremist Islamic groups, and in
so doing has allowed ordinary courts to promote a more liberal
62
agenda. In Cameroon overlapping states of emergency allowed the
progressive restriction of political space and the formation of opposi63
tion political parties. This was a manifestation of Agamben’s concern that the ‘state of exception’ would be become the ‘state of normalcy as the sovereign’s capacity to control the polity would be
greatly enhanced in a permanent state of exception.64
Secondly emergency powers were often an effective method of ‘producing’ security and reasserting state power as they allow the executive to implement and managed acts of repression. For example in
Nigeria military regimes in the 1980s and the 1990s used far reaching emergency powers to protect oil companies and in doing so fre65
quently committed mass human rights violations. Military and one
party regimes were often prone to using military states of emergency
to safeguard their power and during the 1980s half of all African
states declared emergencies or governed using emergency powers, the
OAU due to its stance on non-intervention in domestic affairs, did
not monitor states of emergency and even when states were ICCPR
signatories they often did not fulfil their reporting obligations.66 Reporting performance by states on states of emergency enacted in line
with Article 4 of the ICCPR did improve from the late 1990s onwards although there were still examples of wide ranging derogation
orders being filed by states such as Sudan who were often engaged in
wider patterns of repression.67 Thus the lack of a derogation clause
in the Charter needs to be seen in the wider context of the experience
62

Sadiq Reza, ‘Endless Emergency: The Case of Egypt’ (2007) 10 New Criminal
Law Review 532.
63
Charles Manga Fombad, ‘Cameroon’s Emergency Powers: A recipe for
(un)constitutional Dictatorship’ (2004) 48 Journal of African Law 62.
64
Agamben (n 14).
65
For a detailed study on this, see Scott Dolezal, ‘The systematic failure to interpret
Article IV of the International Covenant on Civil and Political Rights: is there a Public Emergency in Nigeria’ (2000) 15 American University International Law Review
1163.
66
John Hatchard, ‘States of Siege/ Emergency in Africa’ (1993) 37 Journal of African Law 104.
67
Sudan in 2001; UN Doc A/57/40, Vol I.

152

Frederick Cowell

of emergency powers within African states: as there was a strong
correlation between the exercise of emergency powers and the removal of human rights.
There are three broad interpretations as of the broader legal significance of a lack a derogation clause in the ACHPR. Firstly it is sometimes argued that the absence of derogation clause is another example of the Charter’s inherent legal weaknesses. As Mutua argues, the
system under the Charter was designed to protect state interests because, as was shown above, derogation clauses could lead to en68
hanced scrutiny and curtailment of state power. A variation of this
argument is pursued by Gittleman who argued that Charter lacked a
robust legal framework capable of balancing and protecting rights
and elsewhere has gone further noting that the Charter is ‘incapable
of supplying even a scintilla of external restraint’ upon govern69
ments. This line of argumentation has been attacked by Okafor as
being overstated noting that much of this criticism ignores the steps
that the Commission has taken to overcome these weaknesses.70 Yet
as Sermet notes the contradictions presented by the absence of a derogation clause in the Charter are enormous as states are allowed to
maintain their own domestic emergency clauses and derogate under
Article 4 of the ICCPR, leading one to the conclusion that the absence of a derogation clause in the Charter is due to it being impos71
sible for ‘African states to keep [to] such a legal commitment.’
A second, and more generous interpretation, is that the framers of
the Charter wanted to encourage states not to use emergency powers,
due to their historic legacy both in colonial and postcolonial societies,
as a justification for suspending rights. The Commission in Constitu68
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tional Rights Project & Others v Nigeria held that ‘in contrast to
other international human rights instruments’ the Charter did not
contain a derogation clause and therefore limitations of the rights
and freedoms in the Charter could not ‘be justified by emergencies or
72
special circumstances.’ A similar position on derogations is taken in
the 2003 Principles and Guidelines on the Rights to Fair Trial and
Legal Assistance in Africa, which was adopted by the Commission in
2003. As Manby notes this actually goes much further than the
ECHR which allows for some provisions of the Right to a Fair Trial
under Article 6 of the ECHR to be the subject of a derogation under
Article 15.73 Alternatively this argument can also be read as a symptom of the relative weakness of the Commission, as given that it
lacked the supervisory powers of the ECtHR, it was probably easier
to adopt a ‘bright line’ approach and try and set a clear principled
position that rights could not be limited in an emergency.
The third and final argument centres around the role of clawback
clauses which it is argued are used by states instead of derogation
clauses. Clawback clauses are not emergency powers and are not
formulated with reference to any specific state of affairs but they are
often associated with emergency powers in the literature on the
ACHPR as they operate as rights limiting mechanisms.74 Clawback
clauses are internal modifiers ‘that qualify rights and permit a state
to restrict’ those rights ‘to the maximum extent permitted by domestic law’.75 Unlike the qualification clauses in the text of the ECHR
clawback clauses create legal spaces that are notionally outside of the
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Commission’s scope of review. The ACHPR does subject some
rights to limitations that are closer to qualifications, in a manner
similar to the ECHR, but there are still a number of implicit re77
strictions and references to domestic law. This roots rights within
states, making them entities to be recognised and enforced within the
confines of domestic legal systems. As clawback clauses apply to the
whole population and are not subject to temporal or geographic limitations they significantly enhance the power of the executive in deciding the scope of rights limitations.78 Sermet has argued that this
weakens the ACHPR as there is a danger that a right that is subject
to a clawback clause will be ‘defined, implemented and applied [by a
state party] in a manner that may deprive it of any real substance.’79
Despite the numerous criticisms of the derogation clauses the Commission has been relatively consistent in resisting attempts by states
to use clawback clauses as surrogate derogation clauses. Article 60
and 61 of the ACHPR allow international instruments to be used to
interpret substantive rights and rights limitations and this has been
used by the Commission to hold that any limitations of rights must
be in line with international law. For example in Free Legal Assistance v Zaire, it was held that a crisis in one part of Zaire was not
sufficient justification to restrict the religious activities of Jehovah’s
Witnesses throughout the entire country. The Commission has also
rejected any attempts by state parties to limit the applications of the
ACHPR in response to an armed insurrection of civil war in their
territory.80 In Amnesty International v Zambia, the Commission held
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that limitations of rights through clawback clauses are not meant to
81
give ‘credence to violations’.
The absence of a functional derogation clause was in part a reflection of the relatively weak structure of the African Human Rights
Commission under the 1981 draft of the Charter which was arguably not designed to have as invasive a supervisory role as the ECtHR.
The African Court of Human Rights which has been in operation
since 2004 has notionally stronger powers of scrutiny than the
Commission, although it still has significant structural problems.
However in spite of the lack of a derogation clause in the Charter the
Commission has been able to achieve some control over states who
have sought to use their own domestic emergency laws to circumnavigate their duties under the Charter, thus allaying some of the concerns raised by Meron and others.82

Conclusion
Derogation clauses have a difficult task as they are notionally required to regulate the actions of sovereign states at crucial points of
political crisis. The presence or absence of derogation clauses within
a human rights instrument can often be revealing about the different
intentions the drafters of a human rights instrument had about the
level of sovereignty they expected state parties to delegate to an international organisation. Commentary on the ACHPR’s lack of a
derogation clause has often argued that the Charter compares unfa83
vourably with the ECHR’s regime under Article 15. However as
argued above, this interpretation ignores the fact that there were different conceptions of emergencies and emergency powers in Africa
and Europe that influenced the assumptions about emergency powers in the formation of regional human rights instruments.
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Additionally the comparative experience of the ECHR and the
ACHPR presents a much more complex picture about the impact of
a derogation clause. The African Commission, in spite of the lack of
a derogation clause, has been able to resist some of the attempts
made by state parties to circumnavigate the general prohibition in
the Charter on suspending rights in response to an emergency. The
inability of a state party to suspend rights during a time of emergency has not yet been a factor that has influenced a state party’s withdrawal from the Charter, which as Dembour notes is part of the real84
ist case for the inclusion of a derogation clause in the ECHR.
Equally in some respects the protection of some rights is arguably
greater under the ACHPR than the ECHR because rights contained
in both documents, such as the right to a fair trial, are immune from
derogation under the ACHPR but amenable to derogation under the
ECHR. Although this entire comparative exercise comes with significant qualifications, as the ACHPR has much weaker institutions
than ECHR and the system of clawback clauses still allows for many
other limitations of substantial rights, it nevertheless illustrates that
the absence of a derogation clause from a human rights instrument
does not in and of itself equate to substantially weaker rights protection.85
Rather the presence of a derogation clause can be read in a Leftortian sense as a reflection of the debates around the political legitimacy of rights that underpins different human rights instruments.86 The
key factor behind the absence of derogation clause in one instrument
and the presence of a derogation clause in the other instrument is the
overriding commitment behind the ECHR to preventing totalitarianism – to which there is no real equivalent in the ACHPR. The drafters of the ECHR envisaged the Convention as an anti-totalitarian
instrument and were able to legitimise a notionally strong institu84
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tional framework as a result. Whereas the ACHPR had a much more
limited institutional framework and the precise level of sovereign
delegation to its institutions was much more opaque. Whilst the
Commission has maintained that emergency powers can never be a
justification for limiting rights under the Charter, reflecting the
broader experience of emergency clauses in African states, the absence of a derogation clause still highlights the relative weakness of
the institutions under the ACHPR.
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Could Do Better: Improving Human
Rights Learning in the UK
BEN MILLS*

Human rights have featured in the courtroom for quite some
time, but the importance of human rights in the classroom is
only recently beginning to attract serious recognition. This
article examines the extent of human rights learning (HRL)
in the UK. It first considers the conceptual problems in framing HRL within citizenship education, including the extent to
which this framing is conceptually legitimate and compatible
with human rights. It is argued that the values of citizenship
education and those of HRL do not necessarily overlap. It
then considers various methodological issues for HRL, particularly the inherent conflict of interest where states are responsible for implementing HRL within education yet are also primarily responsible for most human rights infringements.
Finally the issues of accessibility and impact are considered,
with the focus on broadening the availability of HRL beyond
schools and determining when HRL can be judged as successful. It is argued that the current state of HRL in the UK is
minimal and tokenistic at best, and that significant conceptual and methodological changes are required in addition to
considerable improvement in accessibility and impact assessment. If this is achieved, the UK’s contribution to human
rights would be radically improved.

Introduction
History sadly illustrates the depth of cruelty one human is capable of
inflicting upon another. Legal approaches through the establishment
of international norms and litigation have their place in attempting
to respond to existing human rights violations and discourage future
violations, but prevention cannot realistically occur without extensive learning on the importance of respect for human rights. It is
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therefore of some relief that human rights education is finally beginning to receive some attention from international organisations,
NGOs, academics, and policy-makers. However, the term ‘education’ has been criticised for implying a degree of information-transfer
and content-based instruction, as opposed to ‘learning’ which signifies inquiry-based models of critical discovery and learner engage1
ment. There is a need to establish that the human rights education
bandwagon is more than merely a marketing tool for international
NGOs or the superficial subject of yet another non-binding declaration, recommendation, resolution, or action plan: education must
facilitate effective learning, which in turn must result in the prevention of human rights abuses. It is this human rights learning which
needs to be accomplished and is therefore the subject of enquiry here.
Although the UK claims to have played its part in implementing
HRL with the introduction of citizenship education in curricula
across the UK,2 the degree to which this genuinely or effectively represents human rights learning is far from certain. The conceptual relationship between citizenship education and HRL is fraught with
difficulties, not least of which is the inconsistent constitutional, legal,
conceptual and educational provision of HRL in the constituent nations of the United Kingdom. Meanwhile in the classroom HRL can
adopt a euro-centric or even culturally imperialist bias; human rights
theory struggles to be reconciled with human rights practice; and an
excessively legal focus dominates pedagogical approaches. Most significantly perhaps, HRL is largely absent outside of the state school
classroom and the tangible results of what little HRL that does exist
are vague and mostly undocumented. It would seem that the true
extent of human rights learning in the UK is much more opaque than
the image the UK has presented to the UN Committee on the Rights
* MA candidate, Birkbeck, University of London.
1
Betty Reardon, Human Rights Learning: Pedagogies and Politics of Peace
(UNESCO Chair for Peace Education Master Conference, University of Puerto Rico,
15 April 2009).
2
United Nations Committee on the Rights of the Child (CRC), Consideration of
Reports Submitted by States Parties Under Article 44 of the Convention: United
Kingdom of Great Britain and Northern Ireland (CRC/C/GBR/4, 25 February 2008)
paras 501-505.

164

Ben Mills

of the Child. An examination of the central issues inhibiting effective
HRL in the UK is therefore required.

Conceptual Issues
There are a number of problems concerning the conception of HRL
in the UK, including the historical and political context in which
HRL is supposedly implemented; the undue focus on responsibilities
within citizenship education; and the conceptual synergy between
HRL and citizenship education.
First, the most pressing problem concerning HRL in the UK is its
overwhelming absence. Although there are a number of notable exceptions, HRL is confined to the recently introduced citizenship education (CE) in both England3 and Scotland.4 As Faulks notes,5 considerable time has passed between the first call for HRL to be included within all educational curricula in 19486 and the formal implementation of any form of HRL in UK schools some fifty years later

3

CE in England was introduced following the recommendations of the Crick Report; see Qualifications and Curriculum Authority (QCA), Education for Citizenship and the Teaching of Democracy in Schools (Final Report of the Advisory
Group on Citizenship, 22 September 1998) (“The Crick Report”).
4
Provision for ‘citizenship and values’ education (also sometimes referred to as Education for Citizenship (EfC)) in Scotland was introduced by the Education (National Priorities) (Scotland) Order 2000, which in turn was provided for by section
4(1) of the Standards in Scotland’s Schools etc. Act 2000. Clause 3(4) of the Order
sets as a National Priority ‘…to teach [pupils] the duties and responsibilities of citizenship in a democratic society’. Thus in Scotland, although the text of the Standards in Scotland’s Schools etc Act 2000 is commendable for reflecting the text of the
UNCRC (particularly Article 12), there is no legislative provision for teaching students about their human rights; only their ‘duties and responsibilities’. For more
detail on how these priorities and EfC apply in Scottish schools under the newly
introduced non-prescriptive ‘Curriculum for Excellence’, see Scottish Executive, A
Curriculum for Excellence (Scottish Executive 2004) which is comparable to the
Crick Report in England.
5
Keith Faulks, ‘Rethinking citizenship education in England: Some lessons from
contemporary social and political theory’ (2006) 1 Education, Citizenship and Social Justice 123.
6
United Nations General Assembly, Universal Declaration of Human Rights and
Fundamental Freedoms (Resolution 217(III)A, 10 December 1948) (UDHR) Preamble and Article 26(2).
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in 2002. Within this fifty-year time period, the UK has signed and
ratified two legally binding conventions, both of which require that
education should be directed towards ‘respect for human rights and
8
fundamental freedoms’; calls which have been widely repeated and
9
expanded upon in a number of international documents. Regrettably, the obligations of both the ICCPR and the UNCRC relating to
HRL have been largely ignored by both member states party to the
conventions and the respective monitoring bodies. 10 Furthermore,
within England several types of schools – Academies, Free Schools,
and private schools – are not even required to teach the National
11
Curriculum of which CE constitutes a part. The motivation for and
sincerity of reforms that come fifty years too late and do not apply in
all schools might then be questioned.
Second, the phrase ‘citizenship education’ presents some conceptual
problems. In a similar vein to human rights education, ‘education’
7

Office for Standards in Education, Children’s Services and Skills (OFSTED), Citizenship: Survey Report: Preparation for the Introduction of Citizenship in Secondary Schools 2001-2002 (OFSTED 2002).
8
United Nations, International Covenant on Economic, Social and Cultural Rights
(UNTS Vol 993, entered into force 3 January 1976, 16 December 1966) (ICESCR)
Article 13(1); United Nations, United Nations Convention on the Rights of the
Child (UNTS 1577, United Nations General Assembly resolution 44/35, entry into
force 2 September 1990, 20 November 1989) (UNCRC) Article 29(1)(b).
9
Most significantly: United Nations Educational, Scientific and Cultural Organization (UNESCO), Recommendation Concerning Education for International Understanding, Co-operation and Peace and Education Relating to Human Rights and
Fundamental Freedoms (Adopted by the General Conference at its eighteenth session, Paris, 19 November 1974); United Nations General Assembly (UNGA), World
Conference on Human Rights: Vienna Declaration and Programme of Action
(A/CONF.157/23, 12 July 1993); United Nations General Assembly (UNGA), Human Rights Questions: Human Rights Questions, Including Alternative Approaches
for Improving the Effective Enjoyment of Human Rights and Fundamental Freedoms (A/51/506/Add.1, 12 December 1996) (UN Decade for Human Rights Education Plan of Action). Although it comes after the implementation of citizenship in
UK schools, see also United Nations General Assembly (UNGA), United Nations
Declaration on Human Rights Education and Training (A/RES/66/137, 16 February
2012).
10
Gudmunder Alfredsson, ‘The Right to Human Rights Education’ in Asbjørn Eide,
Catarina Krause, and Allan Rosas (eds), Economic, Social and Cultural Rights
(Martinus Nijhoff 2001) 287.
11
GOV.UK ‘The national curriculum: Part 1: Overview’ (2012)
<www.gov.uk/national-curriculum/overview> accessed 24 December 2012.
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implies the receipt and assimilation of knowledge by passive recipients, rather than the development of prior-knowledge-based learning
12
by active participants. Citizenship should be a concept which is
explored and questioned, rather than imparted and absorbed. ‘Citizenship’ further implies that individuals require some form of specialist education in order to become full citizens or to have their citizenship somehow validated.13 Alderson notes that CE is framed as
14
‘education for citizenship, not of young citizens’. It also attempts to
establish a normative hierarchy amongst citizens – those who accept
the tenets of CE (the ‘good’ citizens), and those who do not or who
have not undertaken CE (the ‘bad’ citizens) – all of which is defined
by the state.15
Third, in focusing on individual actions and behaviour, CE places
excessive emphasis on individual compliance and responsibility instead of helping learners understand how the state and human rights
exist for their protection. This misplaced emphasis is often at the expense of rights.16 The Crick Report’s three ‘strands’ of citizenship,
‘social and moral responsibility, community involvement, and political literacy’,17 only establish responsibilities and knowledge. This can
be contrasted with Hampshire County Council’s citizenship education initiative, ‘rights, respect and responsibility’, which prioritises
12

Katherine Covell, R Brian Howe and Justin K McNeil ‘“If There’s a Dead Rat
Don’t Leave it”. Young Children’s Understanding of Their Citizenship Rights and
Responsibilities’ (2008) 38 Cambridge Journal of Education 322.
13
See by way of example QCA (n 3) 13: ‘We stress however that citizenship education is education for citizenship, behaving and acting as a citizen…’. See also Audrey
Osler and Hugh Starkey, ‘Citizenship Education and National Identities in France
and England: Inclusive or Exclusive’ (2001) 27 Oxford Review of Education 297.
14
Priscilla Alderson, ‘Human Rights and Democracy in Schools – Do They Mean
More than “Picking Up Litter and Not Killing Whales”?’ (1999) 7 The International
Journal of Children’s Rights 185, 194.
15
Faulks (n 5). See also Bernard Crick, ‘The Presuppositions of Citizenship Education’ (1999) 33 Journal of Philosophy of Education, 337.
16
See for instance Bill Bowring, ‘Human Rights and Public Education’ (2012) 42(1)
Cambridge Journal of Education 53. See also Audrey Osler and Hugh Starkey,
Changing Citizenship: Democracy and Inclusion in Education (OUP 2005) 154;
Faulks (n 5); Katherine Covell and R Brian Howe, ‘Miseducating Children About
Their Rights’ (2010) 5 Education, Citizenship and Social Justice 91.
17
QCA (n 3).
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rights. In Hampshire children’s existing citizenship is acknowledged
18
and notions of ‘respect’ appear to be ‘learned spontaneously’.
Both the Crick Report and Bernard Crick himself espouse the popular but erroneous notion that a given right is and should be somehow conjoined to, or dependent upon, a corresponding responsibil19
20
ity. This idea is outdated and inaccurate at best, and at worst
misleading and irresponsible, as it shifts focus away from the dignity
of the human person and towards both compliance and conditionality. The distinction between rights and responsibilities is naturally
obfuscated by HRL. If human rights learners have grasped the overall concept that human rights are rights held by everyone in respect
of the actions or inactions of everyone else, they will then appreciate
that everyone is therefore capable of both being the victim of human
21
rights abuses and infringing the rights of others. In other words,
effective HRL will allow learners to conceive of both their rights and
responsibilities within the context of human dignity and mutual respect. An attempt to create such a distinction may in fact be a
smokescreen for those seeking caveat or restrict the concept and application of human rights to their own actions.22 Calls for greater
responsibility in society are often directed with a degree of suspicion
towards those seen as most likely to challenge the status quo, especially young people, 23 minority communities, 24 and immigrants. 25
Thus the real purpose of a focus on responsibilities may be to foster
compliant rather than questioning behaviour, which is hardly con18

Covell and Howe (n 16) 323.
QCA (n 3); Crick (n 15); Covell and Howe (n 16).
20
Jack Donnelly, ‘How Are Rights and Duties Correlative’ (1982) 16 Journal of
Value Inquiry 287. See also Alastair Ross, ‘Children’s Political Learning: Conceptbased Approaches Versus Issues-based Approaches’ in Christine Roland-Lévy and
Alastair Ross (eds), Political Learning and Citizenship in Europe (Trentham 2003)
17.
21
Katherine Covell and R Brian Howe, ‘Moral Education Through the 3 Rs: Rights,
Respect and Responsibility’ (2001) 30 Journal of Moral Education 31. See also
Lynn Davies, ‘Focusing on Equal Rights in Teacher Education’ (1994) 46 Educational Review 109.
22
See for instance Ross (n 20).
23
Crick (n 15) 338; QCA (n 3).
24
Osler and Starkey (n 13) 293.
25
QCA (n 3) 16-17.
19
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ducive to challenging the political, economic, or social status quo on
human rights grounds. For HRL to be effectively implemented,
change must be embraced and even encouraged.
Fourth, CE is simply a poor conceptual fit for HRL. According to
the UN Declaration on Human Rights Education and Training, ‘human rights education and training is essential for the promotion of
universal respect for and observance of all human rights and funda26
mental freedoms for all’. In other words, the purpose of HRL is to
protect all humans from the risk of human rights abuse, for which
the state is usually primarily responsible. This may be contrasted
with Crick:
However, to put it simply, where a state does not have a
tradition of active citizenship deep in its culture or cannot
create in its educational system a proclivity to active citizenship, that state is running great risks. Do, or you will
be done by. The extreme risk is, of course, lack of support
in times of war or in times of economic crisis, but the more
obvious risk is lawlessness within society; perhaps not general but at least the risk that sections of young people may
feel alienated, disaffected, driven to or open to strong degrees of anti-social behaviour.27
CE then seems intended to address risks to the state from the people,
rather than to protect the people from the state. This is hardly conducive to effective HRL.
Kiwan rejects the suggestion that human rights could form a conceptual basis for CE because CE concerns the relationship between the
individual and a specific political entity, whereas human rights concern the relationship between the individual and a universal ethical
model.28 However, she does not consider the notion that citizenship
learning, particularly ‘civics’, could be a legitimate component of
26

UNGA (n 9).
Crick (n 15) 338.
28
Dina Kiwan, ‘Human Rights and Citizenship: an Unjustifiable Conflation?’
(2005) 39 Journal of Philosophy of Education 37.
27
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HRL. Indeed Baxi asserts that UNESCO advocates the inclusion of
‘active civic training’ as a part of HRL, rather than the other way
29
around. The notion of restrictions on the legitimate use of power as
a conceptual basis of HRL could viably incorporate knowledge of
political institutions and participation, as well as more radical political theories not limited to a restrictive ‘essentially statist’ approach
espoused in the Crick Report.30 This approach would seem compatible with Kiwan’s participatory and cosmopolitan conceptions of citizenship.31 Since human rights would not be advanced as the basis of
citizenship, such civics learning would then be free to pursue the
identity and values-based connections that are considered necessary.

Methodological Issues
An inherent conflict of interest in HRL is that the very institutions
responsible for delivering HRL may be the potential subjects of human rights complaints. The state owns and controls the majority of
schools in the UK and government-employed teachers provide education to the students that attend them.32 The state, schools, and teachers also have an interest in portraying themselves in the best possible
light. Thus, in order for HRL to be effective, these institutions must
recognise and address this conflict.
At the very least, these institutions must be willing to have their
practices, procedures and cultures examined and challenged within a
human rights framework. The wider state, both in local and central
government, cannot simultaneously encourage the delivery of genuine HRL while rejecting change called for by activists and others. To
29

Upendra Baxi, ‘Human Rights Education: The Promise of the Third Millennium?’
(Paper presented at the Conference of the United Nations Member States and NonGovernmental Organisations, New York, 9 December 1994)
<www.pdhre.org/dialogue/third_millenium.html#notes> accessed 14 December
2012.
30
Faulks (n 5) 130.
31
Kiwan (n 28) 42-44.
32
Monisha Bajaj, ‘Human Rights Education: Ideology, Location and Approaches’
(2011) 33 Human Rights Quarterly 488.
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his credit, and in some contrast to his earlier points, Crick notes the
need for questioning and reasoned discussion when discussing concepts such as the rule of law, where learners, educators, and politicians must ‘justify every instance that is challenged, defend it or
abandon it, not claim that [all laws] hang together because they are
the law or that bad decisions must be forgiven because of the accu33
mulation of good decisions’. In addition to encouraging a questioning rather than compliant approach, states must also be open to criticism of their own human rights records. Hornberg identifies a German textbook where only non-European countries are examined
within the context of human rights violations, and points out the
34
ethnocentrism and European superiority which is thus implicit.
Similarly, no mention is made of the UK’s colonial legacy or historical racism and discrimination in either citizenship or history curricula.35 HRL must include a critique of human rights compliance within
the state in which it is delivered, and preferably the wider region.
Effective HRL is that which fosters and welcomes institutional
change, driven by those calling for it.
In addition to states, learning institutions themselves must not only
be receptive to scrutiny of their human rights compliance, but must
actively encourage and welcome it. Numerous authors highlight the
36
difficulty with reconciling HRL with everyday life in schools, but
Alderson provides a particularly articulate account:
Discipline is rigorously imposed through the body: prescribed clothing and hair length, proscribed ornaments, injunctions about when and where to sit or stand, to keep
still, not to run and, most frequently of all, not to talk.
Time and space are controlled by adults...pupils spend
hours each week waiting, lining up and queuing in quasi33

Crick (n 15) 346.
Sabine Hornberg, ‘Human Rights Education as an Integral Part of General Education’ (2002) 48 International Review of Education 187, 195.
35
Osler and Starkey (n 13).
36
Bajaj (n 32); Covell and Howe (n 16); Davies (n 21); Hornberg (n 34); Ross (n
20); Reardon (n 2); James A Banks, ‘Diversity, Group Identity, and Citizenship Education in a Global Age’ (2008) 37 Educational Researcher 129.
34
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military exercises... Teachers “give” reprimands, punishments, detentions without trial, and permission whether to
go to the toilet, and they confiscate property, without any
requirement that they explain, justify or be accountable for
37
their actions.
Alderson notes the compulsory nature of schooling in the UK, and
poignantly summarises the situation: ‘In British schools pupils are
regimented and involuntarily subjected to mass routines to a greater
degree than they will be at any other time of life, unless they are sent
to prison’.38 The UN Committee on the Rights of the Child has even
acknowledged this tension: ‘Children do not lose their human rights
by virtue of passing through the school gates’.39 Not only does HRL
taught in such environments lose all credibility, but learners of human rights can hardly be expected to advocate for change in the
wider world if the very same institution responsible for ensuring
their education is ‘directed to the full development of the human personality’40 is perceived to be so noncompliant and unresponsive to
human rights challenges in the first place. Before HRL can attempt
to create a common culture of human rights, its relevance must be
readily apparent to learners.41 Alderson calls for an HRL approach
where ‘staff and students work together to increase respect for rights
in all aspects of their school’. Indeed, learners who are able to genuinely participate in school decision-making will come to think of
themselves and others as having rights and responsibilities as participative citizens.42 At the same time, however, schools must be mindful
of the bigger human rights picture: learners also need to develop empathy for others, including those living in considerably worse human
rights situations than themselves. A balance is therefore required

37

Alderson (n 14) 188.
ibid 188.
39
United Nations Committee on the Rights of the Child (CRC), ‘Annex IX: General
Comment No. 1 (2001): Article 29(1): The Aims of Education’ (CRC/GC/2001/1,
17 April 2001) para 8.
40
UDHR (n 6).
41
Baxi (n 29).
42
Covell, Howe and McNeil (n 12) 322.
38
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where both relative and absolute human rights disadvantage is adequately addressed.
At present, particularly when HRL is delivered in the context of CE,
learners are commonly first introduced to human rights through the
43
44
45
UDHR, the UNCRC, the ECHR, and even national legisla46
tion. National legislation as a source of human rights is particularly
dangerous, since in the UK parliamentary supremacy means that
domestic legislation which is incompatible with domestic human
rights law cannot necessarily be challenged in domestic courts.
Learners are therefore falsely led to believe that Parliament can legitimately overrule human rights standards, rather than the other way
around. Treaties are also a poor basis for HRL since treaties may
conflict with each other; relevant jurisprudence is rarely taken into
account, and treaties represent political negotiation and compromise.
This often reflects the geopolitical ideologies of the day, which at
times still result in controversy.47
Baxi asserts that HRL should aim to give human rights the moral
‘status of truth’.48 Such an approach is in danger of establishing a
theology of human rights – an unquestioning moral belief in human
rights as they stand today. Human rights have been gradually established from revolutionary struggles throughout history, rather than
49
being finished products of the post-war years. Since the adoption of
the UDHR, new human rights have been both required and established in areas such as: civil and political rights; economic, social and
cultural rights; group rights including peoples, indigenous, minority
43

Anja Mihr and Hans Peter Schmitz, ‘Human Rights Education (HRE) and Transnational Activism’ (2007) 29(4) Human Rights Quarterly 973. See also Claudia
Lohrenscheit, ‘International Approaches in Human Rights Education’ (2002) 48(34) International Review of Education 173; UNGA (n 9) Annex para 5; Osler and
Starkey (n 13) 294.
44
Covell and Howe (n 12); Osler and Starkey (n 13) 294.
45
QCA (n 3) 49; Osler and Starkey (n 13) 294.
46
Kiwan (n 28).
47
Michael Freeman, Human Rights: An Interdisciplinary Approach (Polity Press
2011) 8.
48
Baxi (n 29).
49
Bowring (n 16).
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and collective rights; and environmental protection. Furthermore,
written human rights documents today may be compared to the US
Constitution: they represent the response of a small group of individuals to very specific challenges in a particular historical context.
Their value is therefore derived from the principles they espouse, rather than the details of their substance.
Law in general is also a poor basis for HRL since human rights are
too firmly placed within a legal, rather than a social or moral context. This creates a connotation of stuffy courtrooms and (white)
men in suits, connotations with which many people struggle to relate.
An excessively legal framing of human rights creates the impression
that the same elitism and social hierarchy applies to human rights as
that which is associated with the law, and will inhibit the ability of
HRL to make human rights universally relevant. Law also casts aspersions on the ease with which abuses might be remedied: litigation
is often time-consuming, prohibitively expensive, technically difficult,
socially exclusive, and most importantly, constrained by the realities
of pragmatism. Most significantly, the law itself can be incompatible
with human rights, such as in Nazi Germany or numerous other totalitarian or authoritarian states. Any individual would be hardpressed to find a state today in which all laws are compatible with
international human rights standards. An approach which focuses on
human rights principles rather than human rights law will help
learners understand that simply because a right is not written down
or justiciable does not mean it is less morally justified.
In this regard, Hornberg’s textbook can be praised for its principlesbased, rather than law-based, approach to HRL. A 32-page chapter
on human rights is introduced by asking learners to share their
thoughts on whether the protection of human rights should be entrusted to politicians, or whether and how learners can further the
50
concept. This approach focuses on normative rather than empirical
conceptions of human rights, and considers human rights within an
overall concept of limits on state power. In addition, this approach
50

Hornberg (n 34) 194-195.

174

Ben Mills

usefully alludes to the conflict of interest between entrusting the implementation of human rights to the state, yet the state being primarily responsible for the infringement of human rights.

Accessibility Issues
While HRL is arguably delivered in more diverse environments than
schools alone, the range of environments in the UK in which HRL is
accessible is very limited. Almost no local governments offer any
form of HRL in their community education programmes. For those
few that do, courses are extremely legal in nature (see the methodological issues for HRL above). Tertiary study is invariably limited to
academic study of human rights as a specific discipline rather than
learning taking place across all degree courses.51 While the UK asserts that human rights training is provided to key state employees
such as law enforcement officers,52 it is not clear the extent to which
this training meets the elements of effective HRL, particularly with
regard to maintaining a conceptual rather than an overly legal focus.
In any case, HRL should not be restricted to so-called ‘relevant’ professions.53 UNESCO defines ‘education’ as ‘the entire process of social life’ – such a definition would extend the application of HRL
well beyond mainstream schooling.54 Bajaj notes how one Indian
NGO has established accessible HRL for professionals.55 Two-year
courses are offered at a tertiary level via distance learning and cost
around US$355 for Indian students. Books and papers are sent to
learners by post. Exam centres have been established across India, as
well as in participating Indian diplomatic missions overseas.
51

It may be noted that this is in direct contrast to Scotland’s implementation of
HRL (via education for citizenship) in the primary and secondary sectors, which
does not take the form of a discrete subject and is (supposedly) applied across the
curriculum.
52
CRC (n 1) para 69.
53
George Andreopoulos, ‘Human Rights Education and Training for Professionals’
(2002) 48 International Review of Education 239.
54
UNESCO (n 9) in Baxi (n 29).
55
Bajaj (n 32) 495-497.
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As for schooling generally, not all schools in England are required to
follow the national curriculum, so not all school students will engage
in any form of HRL. The extent to which HRL is monitored in
home-schooling environments is unclear, as is the extent to which
HRL exists in schools in UK overseas territories, sovereign base areas,
and other UK-associated entities.
Furthermore, there is a need to ensure that HRL is not only physically available, but is also culturally accessible and globally reflective.
Human rights generally have been subject to cultural relativist, utilitarian, and individualist critiques which are by extension shared by
HRL. These critiques must be explored and discussed, allowing
learners to come to their own reasoned conclusions. HRL should
reflect up-to-date human rights theory and practice: it should cer56
tainly include economic, social and cultural rights, and it should
also discuss collective and minority rights; indigenous peoples’ rights
and self-determination; and issues concerning the environment and
evolving technology. HRL must be open about human rights failures
in both far-flung places and at home.57 Finally, where possible, HRL
should be delivered in learners’ language of choice and in a culturally
relevant manner.58

Impact Issues
Many authors routinely call for HRL to be widely implemented both
across the school curriculum and within citizenship or another discrete subject.59 However, explicitness, specificity and detail have too
often been lacking from those author’s accounts of what it is that
HRL is supposed to practically achieve. If government, the educational community, society, (and most importantly) learners themselves are to be persuaded that genuine and effective HRL is a crucial
56

Baxi (n 29).
ibid.
58
ibid.
59
ibid; Hornberg (n 34); Reardon (n 2); Volka Lenhart and Kaisa Savolainen, ‘Human Rights Education as a Field of Practice and of Theoretical Reflection’ (2002) 48
International Review of Education 145.
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educational element in increasingly time-limited learning environments, HRL’s practical and day-to-day contribution to educational
outcomes and wider society must be unequivocally clear and measurable.
First, HRL must actually achieve positive human rights change. A
broad consensus exists between academics, NGOs and the UN that
HRL should involve three key elements: learning about human rights,
60
learning through human rights, and learning for human rights. The
first of these elements refers to the acquisition of human rights
knowledge, while the second element refers to skills and competences
that can be imparted from a rights-based learning framework. The
third element, however, seeks to empower learners through the provision of empathy, knowledge, skills and motivation,61 to take action
in respect of human rights. Lohrenscheit believes that these learners
62
can then ‘participate in the transformation of society’. While HRL
(or CE) which does not create the ‘transformative citizen’63 may
nonetheless impart information and knowledge about human rights
instruments,64 it is difficult to see the value in this knowledge if human rights themselves are not actually improved as a result. The
Montreal Plan of Action on Education for Human Rights and Democracy calls for HRL ‘from the family to the United Nations’ so
that ‘conduct leading to a denial of rights will be changed, all rights
will be respected and civil society will be transformed into a peaceful
and participatory model’.65 So in order to ultimately be successful,
irrespective of the ancillary benefits that HRL may bring, HRL must
achieve positive change in the human rights outlook.

60
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Rights Education’ (2002) 48 International Review of Education 159.
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Second, HRL must enable everyone – not just those skilled in or particularly passionate about human rights – to effectively advocate for
their own and others’ human rights in situations where they are denied. Through transformative HRL, those who are victims of frequent human rights abuse can be motivated to act, while those who
are not frequent victims develop a sense of solidarity with those who
are, underlined by the belief that ‘injustice faced by any target group
66
represents a threat to society as a whole’. HRL which can motivate
those who might be otherwise unconnected with the ‘business end’ of
human rights to nonetheless advocate for their peers is certainly in
the process of creating a culture of human rights respect and observance. This is not achieved by simply delegating the task of being
concerned about human rights to NGOs like Amnesty International
67
and Human Rights Watch. All learners must come to recognise the
importance of human rights activism.
Third, human rights outcomes must be measurable, and accordingly,
assessable. It will be difficult indeed to justify the adoption of HRL
as a radically new approach in education if educational benefit can
only be measured in esoteric and generally inherent terms. While a
number of documents again espouse somewhat vague aims of universal change, outcomes closer to home seem more appropriate,
achievable and measurable in the first instance, although this does
not negate the value in global aims altogether. At an immediate and
local level, it might reasonably be expected that schools and other
learning environments delivering HRL become more participative
and democratic in their structure. If this was not possible due to either lack of motivation on the part of pupils or resistance to change
on the part of the school, both of these reasons might nonetheless
constitute failings in the school’s delivery of HRL. Research suggests
that increased academic achievement, reduced school exclusions, and
improved perceptions of peer support and acceptance might also reasonably be expected in an effective programme of HRL.68 By exten66
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sion, reduced incidences of bullying and racial or xenophobic intolerance and increased use of rights-based discourses in the classroom
might also be used to measure effective HRL in the immediate environment.
While improvements in human rights situations in schools are critical
69
for learners’ engagement with HRL, HRL may nonetheless be expected to achieve wider outcomes. Areas in which HRL is effectively
70
implemented, such as Hampshire, should logically see a reduction
in racial and xenophobic discrimination and violence, 71 at least
among those involved in HRL programmes.72 This could eventually
lead to a national decrease in these acts, potentially leading to a
greater culture of human rights respect and observance within the
UK as a whole. Increased positive comments from human rights
monitoring bodies in UK periodic reports might eventually be reasonably anticipated. Finally, HRL is not without a global context.
Unless the global incidence of widespread and severe human rights
abuses (including crimes against humanity, war crimes, and neocolonialism) begin to disappear – both through a reduced willingness
on the part of states and individuals, and more concerted efforts on
the part of the international community to prevent such atrocities –
the value in continued HRL globally can surely be questioned.

Conclusion
This article has examined the extent of HRL in the UK and has identified specific ways in which current provision can be improved.
HRL in the UK is driven primarily from the vehicle of CE in England
and Scotland. The purposes of CE and HRL are not the same, and
indeed some of the stated aims of CE may contradict the aims of
HRL: an excessive fixation on responsibilities; the need to protect
69
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the state from the people; and the notion that citizenship is somehow
qualified. Even within CE, important methodological considerations
affect the practical delivery of HRL. These include a willingness on
the part of states and learning institutions to embrace change, and
the need for educators to focus on principle-based critical questioning rather than legally-based information transfer. All of the above is
however qualified by the need for more geographically, demographically and culturally accessible HRL, the ultimate impact of which is
assessed based on the degree of local and global change which is accomplished by its learners. Although the UK has seen some progression with regard to the introduction of citizenship and values learning within mainstream education, it can be concluded that this is insufficient to sustain lasting and positive change to human rights,
both in the UK and elsewhere. If the UK is indeed serious about contributing towards a ‘common understanding and awareness with a
73
view to strengthening universal commitment to human rights’, it
must instigate significant changes to the conceptual and methodological framework within which HRL currently operates, not to mention considerably broadening its accessibility and scope of impact.
Regrettably however, the direction of educational travel towards repeatedly established the HRL aims remains poorly guided by monitoring bodies in state reporting processes. It is therefore incumbent
on human rights activists – and by extension everyone – to ensure
that reporting processes adequately hold states’ education policy and
practice to account with regard to human rights learning. So if and
when the UK receives its report card on progress towards HRL so far,
the overall comment should come as no surprise: could do better.
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How ‘Fred the Shred’ Got Away
With It: Loud Calls for Company
Law Reform
PHILIP ASHTON*

The article takes a critical review of s 172 (1) of the Companies Act 2006 in light of the financial crisis, noting the provision’s lack of use and inability to respond to executive failures. The decisions taken by Fred Goodwin whilst at the
helm of RBS are scrutinised against the legislation, leading
the author to conclude that the section is a right without a
remedy. However, the example portrays an overarching
powerful message of the ineptness of company law in modern corporate governance. In response to regulatory gaps, the
qualification of decisions taken by directors that invariably
effect the wider populous is necessary to prevent another crisis. Therefore, the philosophical lineage of the section must
be questioned and the shareholder and stakeholder dichotomy must be resolved once and for all. Only by utilising comparative jurisdictional tests can the lacuna in corporate governance be filled.

Following the near systemic collapse of the United Kingdom’s economy, the failure of the Royal Bank of Scotland (RBS) has been
acknowledged as one of the integral causes of the financial crisis
leading to the bank’s nationalisation.1 Thus, a general consensus
emerged that directors of financial institutions should have their ostensible authority fettered and be made personally accountable for

* LLM candidate, University College London.
1
Cabinet Office Press Release ‘Goodwin Knighthood Decision’(Cabinet Office, 31
January 2012) <www.gov.uk/government/news/goodwin-knighthood-decision> accessed 20 March 2013.
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irresponsible and damaging corporate decisions. It is trite to
acknowledge that the former director of RBS, the then Sir Fred
3
Goodwin, owed a statutory duty to the company. This article seeks
to establish whether or not Mr Goodwin can be made liable for the
failure of RBS under s 172 of the Companies Act 2006. Yet the analysis is not confined to Mr Goodwin’s liability, the plight of RBS is a
powerful vehicle to establish a wider reaching point on the failures of
UK company law and its inability to react and prevent systemic institutional economic failures. By taking an analytical assessment of the
provision, the author questions its controversial philosophical lineage and seeks to resolve the contention between shareholder primacy
and stakeholder pluralism. The inadequacies of the provision must
be highlighted, whether or not it has erroneously raised the expectation of the shareholder must be investigated.4 Is it therefore a commensurate conclusion to state s 172 is simply a ‘right without a remedy’?5 In order to rectify the current provision, the competing dichotomy between the judiciaries’ hesitation to interfere with business
initiatives and the demand for a transparent legal paradigm must
finally be balanced.
The scope of the analysis of liability is limited to s 172 Companies
Act 2006, a direct consequence of the dearth of evidence available
for public knowledge. However, the section is dubbed the ‘core du6
ty’ and is broad enough in its scope; therefore, the evidence provided by the FSA report7 is sufficient to potentially incur liability. Pursuant under s 172 is the duty to promote the success of the company,
2

Peter Tatchell, ‘Economic Democracy: the Next Big Left Idea?’ (Red Pepper, 5
May 2012) <www.redpepper.org.uk/economic-democracy-the-next-big-left-idea/>
accessed 20 March 2013.
3
Companies Act 2006, s 170 (1).
4
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(2010) 31 Comp Law 406.
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replacing the former duty to act bona fide for its best interests. The
section requires the director to ‘have regard’ to the six specific items
8
listed in s 172(1) (a)-(d). Despite s 172 being the definitive statement for each duty, the previous common law and equitable fiduciary duties owed by a director to their company retain their significance in relation to the content of the duties. Section 170(3) and (4)
requires the court to have specific reference to them, regarding interpretation and expounding the duties themselves. The discussion now
moves on to the actions taken by Mr Goodwin, and their application
to s 172, whilst having regard to the former common law and equitable principles.
Prior to the 2008 financial crisis the banking system as a whole, and
RBS in particular, was excessively dependent upon short-term
wholesale funding.9 Rapid expansion was the primary goal of Mr
Goodwin for RBS, with such empire building activities eventually
bringing the bank down. An aggressive culture to cut costs within
the bank was a questionable strategy given that success was contingent upon enormous financial risks assimilated by the board. The
ignorance of the CEO to identify the financial vulnerability of the
bank is demonstrably terrible management, the acquisition of ABN
AMRO was totally ill timed, and this one transaction exposed the
bank to trading assets where the existing capital regime was most
deficient, resulting in a £24.1 billion loss. It could be suggested that
the bank would have made a profit if it were not for the transaction.10 The FSA acknowledges that the transaction was dependent
upon a due diligence assessment, however a reasonable and accurate
due diligence assessment would have ascertained that both its credited portfolio and credit outlook were poor. Instead, the board was
content to rely upon public statements made by the bank regarding
8

(a) the likely consequences of any decision in the long term; (b) the interests of the
company’s employees; (c) the need to foster the company’s business relationship
with suppliers, customers and others; (d) the impact of the company’s operations on
the community and environment; (e) the desirability of the company maintaining a
reputation for a high standards of business conduct; (f) the need to act fairly between members of the company.
9
FSA (n 7) 37.
10
ibid.
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its financial position, clearly inadequate due diligence. Additionally,
the management decision to finance the acquisition primarily with
short-term debt as opposed to equity both reduced an already low
capital ratio and increased potential funding strains. Consequently, it
is transparent that the venture was hazardous and over speculative,
contributing to the near systemic financial collapse.
The author focuses on the ABN AMRO acquisition as the fundamental element of RBS’s failure due to the FSA emphasis on its role
and the action taken by Mr Goodwin in supervising and consenting
to the transaction. It must be stressed that the bank would have
made a profit if it was not for this transaction. The transaction’s significance is further emphasised by the then chairman Sir Philip
Hampton’s statement:
… I do not think there can be any doubt that the key decision that led RBS to its difficulties was the acquisition of
ABN AMRO. That is the painful reality that we can now
do nothing to change. With the benefit of hindsight it can
now be seen as the wrong price, the wrong way to pay, at
the wrong time and the wrong deal.12
In order to incur liability under s 172, Mr Goodwin must have failed
to act in a way: (i) which he considered to be in good faith; (ii) one
which would be likely to promote the success of the company for the
benefit of the members as a whole, and; (iii) in doing so have regard
to the listed factors. The duty imposed is subjective, as it asks a director to act in a way that is ‘bona fide in what they consider - not
what the court may consider - is in the interests of the company’;13
the court will not act as a supervisory board over decisions which

11
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accessed 20 March 2013.
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the managers honestly arrived at. Thus, a director must do his best
15
to promote the business and act with complete good faith. The
question is whether or not Mr Goodwin held an honest belief that
the transaction was actually for the benefit of the company. Reasonable acumen would deduce that when faced with such a question,
Mr Goodwin would state he acted with good faith and held an honest belief that the transaction would benefit RBS. There is no evidence to indicate that the transaction was actually intended to imperil the company. Section 172(1) makes it clear that the director must
have acted in good faith, however how can the element of good faith
or an honest belief in the transaction actually be disproved? The difficulty is that there is no definite standard against which the directors’ actions can be assessed; again Mr Goodwin can merely state he
acted in good faith, and his position becomes totally unassailable.16
The guidance on the Act emphatically states that ‘it will not be sufficient to pay lip service to the factors’,17 yet it might be difficult to
prove that Mr Goodwin has just paid lip service to the requirements
in s 172.18
The evidential burden of negating good faith may be exacerbated by
the notion that an act done with an unreasonable belief that the action was in the best interests of the company is not in breach of the
19
duty, provided that belief was held honestly. If Mr Goodwin genuinely held the belief that the transaction would benefit RBS, despite
such a belief being unreasonable, then there is no s 172 breach as it
is not sufficed by the company merely showing the damage inflicted.
Clearly the law is not exhibiting a draconian application to directors
in order to prevent interference with business objectives, as there will
14

Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821, 832 (Lord Wilberforce).
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16
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always be an element of risk whilst investing. Yet the author submits
that the requisite criteria of bad faith or a dishonest belief imposes
an almost impossible burden upon a claimant company to establish
that a director failed to promote the success of the company. It will
only be clear that a director failed to act in good faith in egregious
cases or where the directors’ obliging left a clear record of their
20
thought process leading up to the challenged decision. Case law
suggests a court could go further than sole reliance upon a subjective
assessment of the directors’ good faith: for example, Bowen LJ stated:
‘[b]ona fides cannot be the sole test. Otherwise you might have a lunatic conducting the affairs of the company, and paying away its
money with both hands in a manner perfectly bona fide, yet perfectly
21
irrational’. Therefore, maintaining an overzealous subjective assessment of Mr Goodwin’s good faith in the transaction that ‘he has
done what he feels ought to have done … will be of little significance
as a legal control’.22
Although Warren J has interpreted s 172(1) as subjective, concurrent
to its precursor,23 the author submits that the court must import
Pennycuick J’s objective considerations (in Charterbridge Corporation Ltd)24 to compensate the inadequacies of the subjective test. The
court has to ask whether an intelligent and honest man in the position of a director of the company involved could, in the whole of the
circumstances, have reasonably believed that the transaction was for
the benefit of the company. Keay notes that if this interpretation is
not imported into a judicial consideration of s 172(1), ‘there seems
little to stop director’s from asserting that they considered, in good
faith, the interests of constituencies, but thought that what was done
was appropriate’.25 Therefore, one could suggest a subjective assessment should be but one of a number of considerations to determine
whether Mr Goodwin has acted in good faith as there remains ap20
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prehension that a judge is required only to take the word of directors
26
themselves.
Therefore, Mr Goodwin behaves improperly if he carries out an action, which he could not have reasonably believed would be in the
best interests of the company, he does not have to go as far reasonably believing that it will be damaging. The law cannot use the benefit
of hindsight when assessing director’s actions;27 however, there certainly is evidence that the transaction did raise much concern at the
material time. It was advised that ‘execution risk would be high’ and
that ‘any bid for ABN-AMRO and subsequent integration would be
28
more difficult than any previous transaction’. The law cannot punish directors for bad business, yet, due to the level of risk taken and
the systemic risk which failure posed to the wider market, it may in
fact be reasonable to impose liability upon Mr Goodwin in order to
curtail such strategies by other directors of financial institutions. Unless an objective interpretation is imported, a claimant will have an
arduous task to establish Mr Goodwin acted in bad faith/dishonest
belief whilst proceeding with the ABN-AMRO transaction. The limit
to Pennycuick J’s objective test is that it must only be considered
where a director has failed to make an actual decision of whether the
action taken was in the best interests of the company.29 Therefore, its
application may be of limited purpose30 as it is unlikely that Mr
Goodwin actually ‘turned his mind’31 to the ABN-AMRO acquisition.

26

Andrew Keay, ‘Good Faith and Directors’ Duty to Promote the Success of Their
Company’ (2011) 32 Comp Law 138.
27
Re Welfab Engineers Ltd [1990] BCC 600 (Ch); Re Sherborne Associates Ltd
[1995] BCC 40 (Ch). Lewison J made the same point in relation to an assessment of
a director’s conduct when hearing an application under the Company Directors’
Disqualification Act 1986 in Secretary of State for Trade and Industry v Goldberg
[2004] 1 BCLC 597, 613.
28
Continuation of minutes of a meeting of the Board of Directors of RBS (28 March
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29
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30
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What does s 172(1) deem as achieving success? The difficulty is the
term ‘success of the company’ is uncertain, and it is currently unclear
32
how it will be interpreted. Lord Goldsmith stated:
… for a commercial company, success will normally mean
long-term increase in value, but the company’s constitution and decisions made under it may also lay down the
appropriate success model for the company […] It is essentially for the members of a company to define the objectives they wish to achieve.33
Thus success is determined by the directors’ good faith judgment.34
However, pre-2006 case law suggests the interests of RBS as a separate legal entity may be preferred over the interests of its members.
Arden J stated ‘the law does not require the interests of the company
to be sacrificed in the particular interests of a group of sharehold35
ers’. However, as the company is a separate legal entity from its
constituents, it is not easy to determine its best interests without having regard to the interests of present and future members.36 Clearly
the former view was that success was measured by the maximisation
of profits,37 but is such a view restricted by the requirement to have
regard to the factors in s 172(1)? Keay disagrees as there is no reason
to indicate this maxim is wrong, but equally success may mean the
long term increase in shareholder value.38 The ABN-AMRO investment was clearly intended to bring a substantial financial profit,
however, the author submits that the acquisition was hindered on
the basis of quick short-term gains. Such a conclusion is drawn from
the fact that the actual decision was reactionary, catalysed by Bar-

32

Andrew Keay, ‘The Duty To Promote The Success Of The Company: Is It Fit For
Purpose?’ (August 2010) University of Leeds School of Law Working Paper
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2013.
33
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clays attempted negotiations with ABN-AMRO. The transaction
would make RBS the fifth largest bank in the US and extend its
global reach in the Middle East and capitalise on ABN-AMRO’s
payment systems. Essentially, RBS was ensuring it remained ahead of
its competitors and executed the transaction to instantly increase its
ever-developing size and profits. The new regime brings about a
change in the approach and additional considerations that affect the
decision-making nature of a director to determine whether they have
achieved success. Does the new statutory regime aim to curtail high
risk investments which potentially jeopardises the long term stability
of the company, like the ABN-AMRO deal?
The philosophy behind the section is based upon ‘enlightened share40
holder value’, ensuring a director is more inclusive in his decisionmaking, namely taking into account the relationships which the
41
company has with stakeholders in seeking to benefit the members.
This was designed to combat the inefficiencies with the former UK
company law format, based upon ‘shareholder primacy’; where the
director’s goal is to maximise the interests of the shareholder.42 An
antithetical approach is the ‘pluralist’, where the director maximises
the interests of all stakeholders involved in the company. The adopted enlightened shareholder value theory aims to balance the dichotomy of the opposing principles, ensuring a director must ‘achieve the
success of the company for the benefit of the shareholders by taking

39
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proper account of all the relevant considerations for that purpose’,
these considerations are enacted in s 172(1).

Thus s 172 emphasises that a director should not run a company for
44
short-term gains alone, but take into account long term conse45
quences under s 172(1)(a) the act emphatically reinforces the concept that a director must have regard to the consequences of any decision in the long term which suggests the interests of the commercial
entity are as relevant now as they have always been.46 As the ABNOAMRO transaction and various financial strategies were being directed to gain short-term growth, does their failure deem liability
upon Mr Goodwin for not considering the long-term interests of
RBS?
The common law guidance suggests that long-term interests of a
company can be favoured in situations where the immediate investment does not reap short-term gains. For example, in the US, in Paramount Communications47 the court accepted that a company may
prefer a takeover bid despite another bidder offering more money.
The court itself is ‘obliged to chart a course for a corporation which
is in its best interests without having regard to a fixed financial horizon’.48 The author suggests that Mr Goodwin must display evidence
that his thought process hinders on a proportionality assessment
where the investment is balanced against the long-term stability of
the company. If the detrimental impact of the investment failing im43
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perils the stability of the company, then this is clearly not proportionate to the long-term stability of the company.
The banking sector is dependent upon the services, advice, and information it disposes to depositors to maintain their investment; in
return, depositors expect high standards of professional behaviour.
Section 172(1)(e) requires a director to have regard to the ‘desirability of maintaining a reputation for high standards of business conduct’. A consequence of the ABN-AMRO transaction is that the reputation of RBS has been irreparably damaged. Arora raises the possibility of depositors, as unsecured creditors, suing for a breach of s
49
172(1)(f). Does this section entitle an unidentified class of depositors a right to bring an action against Mr. Goodwin? Arora alludes
to the decision in BCCI 50 where the court refused an action in negligence against the then UK Bank Regulator, the Bank of England, on
the basis that depositors were too remote a class to whom a duty of
care was owed (an unidentified class to whom proximity could not
be established). However, unlike the Bank of England, directors do
not possess a statutory immunity from such actions.51 Director’s owe
duties to all different kinds of stakeholders as recognised by the factors listed in s 172(1). Yet, Arora believes lack of proximity may negate any action taken by depositors as unsecured creditors, and confusion remains of when the interests of a creditor are to be taken into
52
account by a director due to their absence from the section. Consequently, such an action may ultimately fail.
Another route of action under s 172(1)(d), requires a director to
have regard to ‘the impact of company’s operations on the community and the environment, and s 172(1)(e) ‘the desirability of the company maintaining a reputation for high standards of business conduct’. The near fatal collapse of RBS was a critical factor leading to
the 2008 financial crisis; its collapse would have meant overwhelm49
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ing failure. Yet the Bank of England, as lender of last resort, bailed
the bank out of crisis using £37 billion of tax payer’s money. The
by-product of RBS’s demise is a significant loss in confidence in the
banking sector as a whole; the credibility of the bank may never be
redeemed with the general public. However, R (on the application of
53
People & Planet) v HM Treasury exposes the subsections’ futility
and the unwillingness of the judiciary to intervene in business decisions by directors, regardless of the consequences. Such action under
s 172(1)(d) and/or (e) against Mr Goodwin’s motion will surely fail
just as the case involved in a similar action against the RBS board
did. The claimants challenged the Government’s approach to its
ownership of RBS, given its contradiction with the Government’s
own stated policy on issues such as climate change. Mr Justice Sales
held that under s 172(1)(d) and (e) there had been no breach by the
RBS director, as such decisions were matters for the RBS directors’
judgment and an antithetical view would have given rise to a real
risk of minority shareholder litigation if share value had been detrimentally affected. It would therefore be wrong for HM Treasury ‘…
to seek to impose its own policy in relation to combating climate
change and promoting human rights on the board of RBS, contrary
to the judgment of the Board’.54 Although there was no ‘absolute
legal bar’ to a different decision, to go beyond this decision would
have ‘cut across’ the duties of the RBS director as set out in s 172.55
Sales J’s judgment reinforces the position that decisions about the
management of a company were matters primarily for directors and
a shareholder could only influence directors to act within the con56
straints imposed upon them by their legal duties, in this case s 172.
Copp argues that by placing s 172(1)(d) and (e) ‘on a par with each
other’:
… demonstrates the lack of any real significance to inclusion on the list in s 172. The weighting of these factors ap53
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pears assumed to have been a subjective matter for the directors, given the reference to management decisions being
a matter for the directors’ judgment, and therefore would
be difficult to challenge.57
Again, by over relying on a subjective test the director is allowed to
take risky strategies to gain financial profit, despite the wishes of
stakeholders and the effects of such risky strategies.
The difficulty with the possible suggested actions under the factors
listed in s 172(1) is that it is not clear what the clause ‘have regard
to’ actual entails to the relevance of the factors. Some commentators
believe a director will not be required to consider any of the factors
beyond the point as to do so would conflict with the overarching
58
duty to promote the success of the company. This seems to be an
accurate assessment as the enlightened shareholder value still places
shareholder primacy as key. The essential obligation is to promote
the success of the company whilst having regard to the listed factors,
however if these factors are not consistent or prevent promoting the
success of the company, they must surely be dismissed.59 Also, it is
apparent that when taking the long-term interests of the company
into account this may conflict with the wishes of current members
who will demand their needs come first in order to maximise their
60
shareholding. As the members hold a great deal of bargaining power over the company’s agent, the director, therefore there will be exiguous situations when the director would not place his employers’,
the shareholder, first. Therefore, one cannot truly ascertain how a
court may interpret the factors.
In relation to all possible routes of action under s 172, it will be very
unlikely that Mr Goodwin will be found in breach. The overzealous
reliance on a subjective assessment of the director’s good faith under
the act makes it all but impossible to disprove the director’s own
judgment. The stakeholder related subsections also appear to have a
57

ibid 408.
Margaret Hodge, SC Deb (D) 11 July 2006, cols 591-593.
59
Keay (n 32).
60
Company Law Review Steering Group (n 40) ch 5.1.15.
58

199

Birkbeck Law Review Volume 1(1)

very limited application, the phrase ‘have regard to’ and the enlightened shareholder value still places complete reliance on shareholder
primacy. R (on the application of People & Planet) v HM Treasury
also exposes the judiciary’s view that they are willing to interfere
with business objectives, and the s 172(1) factors only allow an ability to influence the director, appearing to have no legally binding
power. Has the provision actually changed the current legal framework? It appears not; Parliament has created a ‘right without a remedy which the law abhors’.61 Overall, s 172 has raised expectations
that it cannot deliver and would be better replaced with a traditional
62
statement of a director’s fiduciary duty of loyalty.
The discussion now considers proposals which may ameliorate the
inadequacies of the sections, both to ensure a director like Mr
Goodwin cannot avoid liability, and as a commensurate guide to
safeguard the financial markets from future systemic failure. Paramount to a working system is to maintain a balance between the parameters in which regulation will allow business to be undertaken
and innovate, and the ability of the board to develop and execute
business strategy.63
A major criticism of s 172 is its philosophical lineage, the ‘enlightened shareholder value’ (which prioritises the central pillar of the
shareholder value paradigm), blamed as one key factor resulting in
the severity of the financial turmoil in this country.64 Lilian Miles
believes this philosophy catalysed the mismanagement of financial
institutions, like RBS, as the ethos and culture remained totally unfettered shareholder primacy, with an exclusive focus upon short65
termism. Therefore, in light of the difficulty for a stakeholder to
succeed in an action, is ‘enlightened shareholder value’ the correct
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philosophical basis to govern directors? If so, is a pluralist basis
more appropriate?
The dichotomy between shareholder primacy and stakeholder ‘pluralism’ has caused conflict as to which principle should prevail;
economists believe that the goal of a company is profit maximisation,
whereas management academics believe that sustainable growth is
66
dependent upon value given to the stakeholder. Pro-shareholder
academics believe the two concepts cannot co-exist as stakeholder
business is accountable to all stakeholders, 67 with employees/managers being stakeholders themselves. The doctrine would
therefore render them liable to themselves inter alia, without offering
any explanation as to how such multiple self-accountancy is meant
to work. To make the managers liable to all stakeholders is not just
unjustified, but wholly unworkable. This is because an organisation
68
that is accountable to everyone is actually accountable to no one.
However, the shareholder value ensures a clear objective: to maximise profit results in economic efficiency and competitiveness.69 Also,
with directors as the agents of the shareholder according to prevailing agency law,70 the shareholder is in the optimum position to guide
and discipline the directors in their duties.71 Therefore a cynic may
suggest the expectations of stakeholders have been falsely raised, as
taking proper consideration of the stakeholder is unreasonable and
inefficient, distracting the director from making astute business initi-

66
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atives by permanently subjecting him to making decisions which are
72
stakeholder-friendly.
Antithetically, the stakeholder/pluralist will argue that the office of
directorship is a fiduciary one, thus decisions must be fair73 and balanced between differentiating classes of shareholder, which in modern context includes the stakeholder. This will guarantee both long
and short-term interests to be taken into consideration, preventing
the short-termism and laissez-faire culture of governance of directors’74 which certainly exacerbated the situation at RBS.
This debate is not new. Following the Wall Street crash in 1929 in
order to prevent a similar economic crisis, Berle advocated an increased emphasis on the doctrine that managerial powers are held in
trust for stakeholders as sole beneficiaries of the corporate enter75
prise. Dodd countered by arguing such an emphasis is undesirable
as Business Corporation exists for the sole purpose of making profit
for the shareholders.76 This is backed by the legal tradition of favouring the treatment of business as an institution, directed by persons who are primarily fiduciaries for the institution rather than for
its members.77 The irony is a debate that took place almost a hundred years ago as to which approach should be applied in light of the
worst global economic crash, is still taking place after the second
most detrimental economic global crisis. Common sense would deem
a solution to this debate must, at long last, be posed. As a legal institution this country will ultimately have failed to truly grapple and
understand the failures in corporate governance that lead to the Wall
Street crash and the recent economic crisis if the sharehold-
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er/stakeholder dichotomy is not balanced. An ignorance to history
may invariably lead to another detrimental systemic economic failure.
Whereas in Japan the ESV was found not to be desirable for national
business interests, and unacceptable to the stakeholder; and any form
78
of codification would result in a loss of flexibility. In Germany, the
corporate governance of directors remains uncodified, but with a
much more pluralist approach. Directors are therefore obliged to act
in the best interests of the company (not individual shareholders) and
to refrain from engaging in selfish and opportunistic behaviour, especially the exploitation of corporate opportunities and the infringement of confidentiality obligations.79
In light of both theories, the author submits ESV is actually the most
fitting in UK company law. As noted by the CLRSG, the pluralist
approach is not practically enforceable80 due to the director having
to weigh up competing interests within the corporate nexus, a duty
which would be entirely subjective and impossible to ascertain whose
interests receive priority.81 ESV is the ideal way to clearly define acceptable corporate practices in order to prevent/reduce social damage.82 By opening the way for an important norm to be embedded in
corporate governance, s 172 has, at the very least, crystallised the
important status of the stakeholder.83 Therefore, s 172(1) gives a
clear direction on a director that underlines company law. The interests of the shareholder are paramount, but he must ‘have regard’ to
the stakeholder factors listed, with the statute amalgamating the
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shareholder and stakeholder interests. However, due to the confusion underpinning the section and the arduous endeavour of succeeding in an action, the author suggests that the execution of ESV must
be improved.
In order to rectify totalitarian shareholder primacy, Miles believes
the judiciary can aid stakeholders by interpreting and developing s
85
172 in a manner sympathetic to stakeholder interests. Although a
palpable and logical proposal, the author believes it is negated by the
notion that as it is extremely difficult to bring an action, or to prove
a breach, an opportunity may not arise to cultivate the section in a
pro-stakeholder fashion. Other commentators believe strengthening
the adequacy of external constraints on company action by implementing appropriate legislation in other areas, for example, additional banking statute to complement the section by making specific
86
requirements to directors of financial institutions. This suggestion
contravenes the origins and intentions of the statutory framework of
directors’ which aimed to achieve clarity, accessibility and simplicity
of the duties.87 Forcing an additional onus on a director to ensure he
acts within a secondary set of rules maybe asking too much and over
complicating the matter.
The interpretation of what ‘have regard to’ actually means renders
most commentators to conclude that the ‘provision is not free from
88
doubt and it appears to be imprecise’. Keay interprets it to mean
directors must take the interests of constituencies other than those
referred to in s 172(1) into account insofar as this promotes benefits
to shareholders,89 hindering on the axis that increase in financial
value is paramount. The author submits that the phrase could be
84
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changed to ‘without jeopardising the interests of the listed stakeholders’. This renders the position of both shareholder and stakeholder
clearly; shareholders’ interests are paramount yet the stakeholder
will only be considered where their interests are harmed. Therefore if
his interests are jeopardised, he now has a legal tool at his disposal.
This makes for practical business as the stakeholders interests do not
have to be taken into account in every decision but only where it is
clear that their interests are harmed. Secondly, the exclusion of the
creditor as a stakeholder raises the notion that it fails to protect their
90
interests, the section ignores the magnitude of case law which provides that if a company is in financial difficulty the director must
consider the creditors interests in the decisions which they make.91
The author submits that their inclusion must be mandated for and
the section could even go as far as to indicate which type of creditor
will be included. The director can prioritise for the creditor and the
possibility of a depositor as an unsecured creditor could be commissioned for.
Finally, the good faith discretion of the directors enables an unfavourable overriding jurisdiction for the court to set the outer bounds
of what could be a reasonable belief, thus giving a director discretionary power to set any interest above that of the shareholders
whenever their view of success required it.92 Keay believes Parliament implicitly accepted that the courts would introduce objective
considerations into an assessment of a director’s actions under s
170(3) and (4); 93 expressly incorporating objective considerations
into the legislation forces the judiciary to not rely totally on a subjective scrutiny which s 172 currently adheres to.
To conclude, an action against Mr Goodwin under s 172 will almost
certainly fail due to the onus of displacing the subjective good faith
requirement and the inability of the stakeholder subsections to trig90
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ger liability. Objectively, a common sense assessment of whether a
£45 billion loss, primarily triggered by one transaction, failed to
promote the success of the company is obvious; Mr Goodwin undoubtedly failed. The current statutory framework is therefore inadequate; although the author favours the ‘enlightened shareholder
value’ philosophy, its execution must be reformed. Failure to correctly address the situation may result in another systemic financial crash
where a director exploits their ostensible authority, whilst the academics will still query: in whose interests are the company run?
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With a memorable book launch at Birkbeck College, University of
London earlier this year, this book has the backing of highly experienced jurists and appears destined to be something both great and
different within the field of human rights law. Coner Gearty and
Costas Douzinas have chosen the topics contained within this book
based on a way that provides it with a unique style. The variety of
chapters does not necessarily follow the trend of explaining each of
the rights as they are listed in the European Convention.
The book is aimed at a broad audience ranging from undergrads, or
members of the public that hold a general interest, to those who are
within various levels of the legal profession and academia. Consequently, the style appealing to readers interested in the general field
of human rights but do not necessarily want to buy a dense textbook.
The editors have ensured that regardless of whether the book is being used within or outside an academic context, terms and definitions are clearly laid out and not loaded with difficult legalistic
phrases. In addition, the diverse range of topics covered makes it
unique to most standard text books, most which contain similar content on the articles of the European Convention on Human Rights.
Particularly, chapters bypass more basic understandings of commonly explored themes.
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The cover of the book is potentially revealing by itself. The cover
picture is a copy of ‘The Landscape with the Fall of Icarus’ found in
the bankruptcy court in Holland. Both editors have agreed that the
illustration can be contextualized in the realm with human rights,
and particularly attempts to restrict or repeat the Human Rights Act
1998. This could very well spell the potential that human rights
could once again be referred to as ‘persuasive but not binding’ by the
courts, and devolve into the argument of who deserves such rights.
Specifically, the cover is an ideal reflection of the vulnerability of
human rights, a common theme explored within this book.
The volume is split into four parts: ‘All Kinds of Everyone’, ‘Interconnections’, ‘Platforms’, and ‘Pressures’. In the first part, articles
written by Anna Grear, Gerard Quinn with Anna Arstein-Kerslake,
and Costas Douzinas appear to consider and support the notion that
human rights are a ‘pure form’ universal for everybody, regardless of
any other factor. The idea that everyone has rights which are to be
respected.
The second part of the book, by Florian Hoffmann, Abdullahi Ahmed An-Na’im, Gerry Simpson, Simon Chesterman, and Upendra
Baxi, is aimed at exploring connections between human rights and
times of conflicts. Hoffmann, in particular, refers to both the Cold
War and the falling of the Berlin Wall in contrasting the power of
human rights against inequality. In addition, questions are raised
whether it is right to use either violence or the threat of violence in
order to bring supressed populations human rights. Articles in this
part also consider the argument on how to punish those who have
breached human rights, using the Nuremburg trials after the collapse
of Nazi Germany as an example. The dilemma remains as to the
punishment of those following Hitler’s regime as it was enshrined in
law, as explored in chapter six of this book.
The third part of the book considers the arguments concerning the
platforms for human rights. Chaloka Beyani, Patrick Hanafin, Conor
Gearty, Chris Himsworth, and Gerd Oberleitner discuss here how
human rights have been used, and overused, by states. Particularly, it
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is mentioned how some rights appear to be more ‘fashionable’ than
others. In addition, potential problems are discussed concerning governments actions on human rights legislation, especially in the context of its reduction. Extremist parties are especially singled out to
explore the potential reduction of human rights in democratic states.
Evidently, there is a fine line that is to be balanced when considering
human rights; the aim is to balance the right to bring a case, but also
ensure that the value of human rights is not devalued.
The fourth and final part of this book considers the various degrees
of pressure that surround human rights, and whether treaties and
legislation do enough to make a difference to those suffering from
human rights violations. With contributions from Margot E Salomon,
Martin Scheinin, Manfred Nowak, and Samuel Moyn, the articles
also attempt to look at this issue within a contemporary framework.
Nowak, for example, considers the pressure, political and otherwise,
on tackling torture and ill treatment; in addition are the definitions
of what constitute torture. Although most countries do not use
commonly associated methods of torture in criminal cases, there are
clear arguments raised that the amount of time a person is in custody,
or the length of time a case can take to get to court, could very well
amount to torture as well.
Overall the book presents excellent and intellectually stimulating articles that look at human rights from a range of different perspectives.
The chapters are authoritative and easily readable with concise arguments unburdened by complex legal language. This is especially
important for students and general readers aiming to gain some
measure of understanding in the subject, without delving into its
more complex underpinnings.
The Cambridge Companion to Human Rights Law is an extremely
well-written and intellectually stimulating book for anyone interested
in human rights law.
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