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Foreword  
FROM THE EDITORS 

 
Dear Readers, 

We are delighted to present to you the first issue of the 
second volume of the Birkbeck Law Review.  

We open this issue with an interview with Dr Kirsten 
Campbell of Goldsmiths, University of London. We explore 
the application of Bruno Latour’s concept of legal 
construction of ‘the social’ to the understanding of post-
conflict justice mechanisms. Dr Campbell explains how 
Latour’s theory relates to her research work focusing on the 
operation of international criminal law (in the International 
Criminal Tribunal for the former Yugoslavia) and 
transitional justice mechanisms in Bosnia and elsewhere.  

The leading article ‘Asylum and the Common: Mediations 
between Foucault, Agamben and Esposito’ by Serene John-
Richards offers an innovative and critical approach to the 
discussion about the rights of asylum seekers in the UK. 
Recalling Foucault’s notions of state racism and 
hierarchisation, she argues that both play a significant role in 
enabling destitution of asylum seekers. She then discusses 
Agamben’s concepts of homo sacer and bare life which she 
uses to show the similarities between the legal situation of 
asylum seekers in the UK and their de facto destitution. 
Finally, she examines Esposito’s paradigm of immunisation 
to argue that asylum seekers are seen as to represent a threat 
to the preservation of individual identity. 

With ‘A Critique of Enlightened Shareholder Value: 
Revisiting the Shareholder Primacy Theory’, Collins C Ajibo 
takes a new look at the meaning of section 172 of the 
Companies Act 2006. He examines the theoretical debates 
surrounding the statutory re-conceptualization of the 
traditional common law shareholders primacy into 
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‘enlightened shareholders value’ and addresses the practical 
considerations on how this section operates and how it is 
enforced by the courts. He argues that the biggest weakness 
of section 172 lies in its enforcement constraints and 
advocates for the courts to adopt a teleological interpretative 
approach to plug the loophole in stakeholder protection.           

We are very pleased to include an article by our patron, Sir 
Terence Etherton, Chancellor of the High Court, in which he 
discusses the scope of proprietary relief for breach of 
fiduciary duty. His analysis, which is based on the 
approaches of the common law and equity to proprietary 
relief, examines the significance of the departure from the 
coherent equitable principles of AG of Hong Kong v Reid in 
the recent decision in Sinclair Investments (UK) Limited v 
Versailles Trade Finance Limited. Sir Terence argues that 
Sinclair introduces problematic principles in relation to 
opportunity gains obtained by fiduciaries in breach of their 
fiduciary duties and maintains that, if there is to be any 
departure from Reid, there must be a sound basis for doing 
so and one which will leave the law both coherent and 
internally consistent. 

In ‘The Concept of Citizenship: Multicultural Challenges and 
Latin American Constitutional Democracy’, Helga Maria 
Lell considers notions of citizenship in Latin American 
multicultural societies. She argues that certain constitutional 
statements of equality may operate at only a rhetorical level 
and that, although certain rights are formally granted to 
every citizen, it is often the case that certain members of 
society are not able to exercise these rights. The conclusion 
she draws, therefore, is that while legal and political rights 
are formally granted to minority groups, administrative and 
social conditions make such rights unattainable to the very 
groups that they were designed to help. 

Inspired by his personal accounts of a visit to the Tuol Sleng 
Genocide Museum in Phnom Penh, Cambodia, Asad Rizvi in 
the article ‘The Dislocated Children of Violence and Memory: 
Ghostly Apparitions of Injustice in the Legal, Literary, 
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Cultural and Social’, argues that an excessive degree of 
empirical violence produces ‘ghosts’ which occupy socio-
cultural institutions and remain present in national 
consciousness. His hypothesis is illustrated by the analysis of 
the work of the Extraordinary Chambers in the Courts of 
Cambodia (ECCC) and other transitional justice institutions. 
Despite the attempts to deal with the past, he argues, ghosts 
linger in the psyche of the nation and possess its instruments 
such as law, literature, language and the arts.                      

In ‘Brazil’s “New Middle Class” and the Effectiveness of 
Social Rights through Consumption: A Dialectic of Inclusion 
and Exclusion’ Enzo Bello, Renata Piroli Mascarello and 
Rene José Keller examine how consumption becomes the 
means for the realization of social rights and how at the 
same time it contributes to the fortification of citizenship and 
social inclusion. Consumption in Brazil, they argue, is seen 
as a way of gaining a greater autonomy and it reflects the 
creation of the ‘new middle class’. Coming from the 
materialist dialectic approach the article identifies the points 
of conflict and convergence between the social façade 
(consumer) and the political façade (citizenship) of the 
person.   

This issue also includes an expanded features section which, 
in addition to the opening interview, features two book 
reviews. The first one, by Dr Jose Bellido, looks at Concepts 
of Property in Intellectual Property Law edited by Helena R 
Howe and Jonathan Griffiths. The second, by Devin Frank, 
evaluates Privacy, Due Process and the Computational Turn 
edited by Mireille Hildebrant and Katha Vries. 

As we draw the issue to a close we would like to express our 
gratitude to Patricia Tuitt, Dean of the School of Law at 
Birkbeck, and to Sir Terence Etherton, our patron, for their 
on-going support of the Review. We are also extremely 
grateful to our Advisory Board who have offered guidance, 
assistance, and words of wisdom when we needed them most. 
Last, but by no means least, we would like to express our 
special thanks to our colleagues on the Editorial Board 
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whose hard work, motivation, and exciting ideas make this 
project work.  

  

    
Marek Marczynski and Fraser Alcorn  

30 April 2014 
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Bruno Latour, Law and International 
Justice: An Interview with Dr Kirsten 
Campbell 

OZAN KAMILOGLU, NANA ANOWA 
HUGHES AND JASSI SANDHAR* 

 

The Birkbeck Law Review had the pleasure of interviewing 
Dr Kirsten Campbell1 of Goldsmiths, University of London, 
where she is a senior lecturer in the Department of Sociology, 
and principal investigator of the European Research Council 
project and The Gender of Justice. Prior to that, Dr 
Campbell was a commercial litigation lawyer in Australia. 
Her research interests consist of contemporary social theory, 
gender and the law. In this interview, we explore one of 
those research interests, Bruno Latour,2 and the application 
of Latour’s concept of legal construction of ‘the social’3 to 
the understanding of international justice mechanisms. Dr 
Campbell also discusses in her works the concepts of actor-
network theory and its role within the understanding of law 
in a broader context. She is interested how the ideas of 
actants and practice can develop our understanding of law 
within the context of ‘the social’, particularly focusing on the 
context of Bosnia, the International Criminal Tribunal for 
the former Yugoslavia (ICTY) and ongoing developments in 
the international legal regime.3 

                                                        
* OZAN KAMILOGLU: PhD Law candidate, Birkbeck, University of London; 
NANA ANOWA HUGHES: LLM candidate, Birkbeck, University of London; 
JASSI SANDHAR: LLM Human Rights Law candidate, Birkbeck, University 
of London. 
1 BA (Hons), LLB (Hons), BLitt, DPhil, PhD, Barrister and Solicitor of the 
Supreme Court of Victoria, Australia; Senior Lecturer at Goldsmiths, UoL.  
2 Bruno Latour is a renowned French sociologist, who won the 2013 
Holberg Prize. In his book, Making of the Law: An Ethnography of the 
Conseil d’Etat, he uses ethnographic methods to illustrate the daily 
practices of the Conseil d’Etat (highest court in France).  
3 Latour’s social theory asks how actions and associations of the different 
actants which are both human (lawyers, defendants, witnesses) and things 
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Birkbeck Law Review (BBKLR): Dr Campbell, thank you for taking 
the time to interview with us.  

Firstly, you have discussed the work of the renowned French 
sociologist of science and anthropologist, Bruno Latour, extensively 
in your research. Why did you choose Bruno Latour?  

 

Dr Kirsten Campbell (KC): I have had a longstanding interest in 
Latour in relation to science and technology studies (STS). I became 
interested in why law seemed to be such an intriguing problem for 
him, and why he thinks of it as a particular form of association. I am 
also interested in why so few STS scholars have engaged with his 
work on law, and equally, why he has been largely neglected by legal 

theorists (with notable 
exceptions such as 
Alain Pottage and 
Marianna Valverde). 

The context of my 
coming back to Latour 
is actually a book that 
I am currently finishing 

on forms of subjectivity and sociality in international criminal law. 
The book centres on what I think of as the anti-humanist theories of 
modernity, engaging primarily with the concepts of law proposed by 

                                                                                                                              
(court buildings, records, material evidence) operate to make ‘the legal’ and 
‘the social’; this is in contrast with the classical understanding that assumes 
law and society are given phenomena that act upon each other. Latour 
understands law as a network of heterogeneous associations that build ‘the 
social.’ Law is a ‘vehicle, a movement of aggregation,’ that assembles 
entities through particular forms of semiotic and material associations. 
Latour argues that law ‘circulate[s] throughout the landscape to associate 
entities in a legal way.’ Law consists of chains of these associations: making 
these connections, linking up these elements, weaving the social. ‘All [of] 
this is law itself.’ For this reason, legality is better understood as a process, 
in which particular practices organise social relations (See Kirsten Campbell 
‘Reassembling International Justice: The Making of “the Social” in 
International Criminal Law and Transitional Justice’ 2014 8(1) 
International Journal of Transitional Justice 53).  

I became interested in why law 
seemed to be such an intriguing 

problem for [Latour], and why he 
thinks of it as a particular form of 

association. 
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Evgeny Pashukanis, Jacques Lacan and Giorgio Agamben. This is, of 
course, in conversation with feminist theorists and feminist theory. 

So, how do Latourian ideas of law ‘fit’ with this anti-humanist 
approach to international criminal law?   

In my view, all three theorists offer very important insights.  
Pashukanis’ account of law has certain limitations, but nevertheless 
his understanding of the legal form remains important. Lacan offers 
a crucial theory of law and subjectivity, and Agamben has a 
powerful account of law and biopolitical power. However, these 
accounts of the legal form and subject do not engage with legal 
practices as such. Since Latour’s theory of ‘the social’ looks at legal 
practices as a way of bringing together things and persons, I have 
found his work very helpful in this regard. It is helpful in thinking 
about the practices of ‘legal association’ and the ways in which they 
link things and persons. What Latour gives socio-legal theory, I 
think, is ‘the social’ as a problem, and an account of legal practices. 
This is why Latour’s work has become a long standing interest for 
me. 

 

BBKLR: In your research, you use Latour's works in many different 
contexts—for example, you apply it to the understanding of ‘the 
city’ in your recently published article, ‘The City of Law’.4 Can you 
explain the concept of the ‘city of law’, and how do you consider the 
city as an assemblage of different actors? 

 

KC: I think the concept of the city of law poses a problem: it's not 
just a ‘thing’. The Latourian approach is useful for engaging with 
this problem because, rather than beginning with the assumption 
that the city is something that exists as a ‘thing’, instead it is seen as 
an assemblage. That approach then enables us to see the ‘city of law’ 
as the consequence of a process of assemblage, of which the legal 
form of association is part.  

                                                        
4 Kirsten Campbell, ‘The City of Law’ (2013) 9(2) International Journal of 
Law 192. 
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The next part of this problem is how legal association is part of the 
constitution of this urban space, which we call the city? The city of 
law is not static or fixed. A Latourian approach asks:  how is it 
composed or assembled, and how does legal practice (in the 
Latourian sense) assemble that entity of ‘persons’ and ‘things’? That 
approach enables us, first, to think about the process of assemblage 
through a plurality of practices and second, to consider the 
particular ways in which legal association constitutes the city. This is 
a differentiated space 
through which legal 
association is woven as 
part of that process of 
composition. 

 

BBKLR: You just said ‘plurality of practices’. Do these practices 
have a hierarchical relationship or are they perhaps related to one 
another in a more rhizomatic way?5 How do you see the relations 
between these different practices? 

 

KC: I should explain as well that part of my interest here is the 
problem of practice. One could argue that ‘practice’ is quite a 
specific concept in Latour's work because of his ethnographic 
approach to understanding action. Latour's approach in the Making 
of Law, is ethnographic, and accordingly attentive to the specificity 
of the legal practices in his field. However, this legal field – French 
administrative law - makes certain practices more visible than others. 
If, for example, we look at international criminal law, then it 
becomes necessary to make different kinds of arguments about other 
forms of legal association. That's when we have to be attentive to 
the problems of the ethnographic method. For example, Latour does 
not want to invoke the state in this account of administrative law. 
That position becomes much more difficult to sustain in relation to 
international criminal law. It necessarily involves practices of state, 
                                                        
5 ‘Rhizome’ in philosophy is a concept that was forwarded by Gilles 
Deleuze and Felix Guattari in their book, A Thousand Plateaus: Capitalism 
and Schizophrenia (Brian Massumi trs, University of Minnesota Press 1987), 
that opposes to hierarchical relationships between different actors and 
instead offers a relation that forms multiplicities. 

The city of law is not static or 
fixed. A Latourian approach asks:  
how is it composed or assembled? 
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power and violence, even if they are understood as other 
assemblages. 

Being attentive to that difficulty is necessary for a feminist analysis, 
which involves the problem of value and the problem of resource: 
what value attaches to which actors, the resources that different 
actors have in these fields, their capacities to act and so on. This is 
Marianna Valverde’s important intervention.6 So it's not so much a 
question of hierarchy, but it's a question of attentiveness to what 
practices can do, and what actants can do (in this Latourian sense). I 
think this question highlights both the richness and the difficulties of 
Latour's account of practice. 

 

BBKLR: You mentioned actors and actants. Can you explain the 
difference between actors and actants? Are these humans or non-
humans? How are they connected to one another? 

 

KC: In the Latourian sense, actants are human and non-human 
actors.  These persons and things modify other actants through 
action (or practice).  A case file can be an actant. Let me illustrate 
this with an example from my research: if we follow a case file in the 
ICTY, then we can see the file is an actant, because it is part of the 
process of assembling international justice. This thing called a file 
moves in different ways. It moves through a trial, connecting many 
different people and things in a legal way. This legal association 
begins with an indictment, which is already a way of tying together 
persons and things. It is already working to associate many different 
actants, and it associates them in very particular ways.  So, for 
example, it materialises a precedent form, which connects to the 
computer that stores the documents to which it refers, which in turn 
sits in a court room in The Hague, where it is read by trial judges.  
Then the file ends up in the ICTY repository, and can move into the 
so-called region, where it can make new networks, such as 
connecting media rhetoric and publics, or materialising in 
prosecution documents in domestic trials. 

                                                        
6 Director for the Centre for Criminology and Sociolegal Studies at the 
University of Toronto. 
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These actants are persons and things that have the capacity to act in 
this domain; they are able to connect to other actants and to use 
resources to build those connections. This is where the link between 
the idea of actant and the idea of practice as the modification of the 
actions of others becomes important.  It raises the issue of how and 
under what circumstances actants have the capacity do this. 

 

BBKLR: We just talked about actants and how they get into these 
networks. What are the gender related problems to these actants and 
these networks? What kind of a feminist approach can we think 
about when we are looking at these sorts of practices? 

 

KC: This is an old 
critique of Latour's 
work. He is well-
aware of this problem, 
and has engaged with 
Donna Haraway 
around precisely this 
question. The critique 
is that he sees the 
fields that he is engages with as flat, as without hierarchy. This 
arguably is a liberal model because it assumes that all actants have 
the same capacity to act. This has been a standard feminist critique 
of STS generally and Latour in particular. 

However, this problem becomes very apparent in fields like that of 
international criminal law, where it is clear that certain actants do 
not have the same resources as others, do not have the same capacity 
to connect to other actants, and do not have the same capacity to 
build networks that can sustain themselves or effect change. So, this 
issue in Latour's work becomes very evident in this domain, and this 
critique becomes particularly sharp. 

This critique is important to developing a Latourian account of 
international criminal law, because it challenges us to ask which 
actants participate in the building of these networks and why; which 
actants have the capacity to act to build longer or more durable 
chains of association, and which do not. That is where feminist 

These actants are persons and 
things that have the capacity to 
act in this domain; they are able 

to connect to other actants and to 
use resources to build those 

connections. 
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engagement becomes particularly crucial. It's about asking that 
question: who gets included, and who does not, and why or why not? 
It's clear that this is a necessary question in the area of international 
criminal law. 

 

BBKLR: You are underlining that there are certain differences 
between international criminal law and transitional justice practices 
in ICTY. What are the fundamental differences between the two? 

 

KC: I would argue that international criminal law is a particular and 
peculiar way of constructing ‘the social’. In essence, it makes ‘the 
social’ in law by creating ‘short’ chains of universal legal association. 
So, for example, the ICTY builds this ‘social’ in minimal ties of legal 
obligation and rights in a courtroom in The Hague; and one of its 
great failures has been to extend its forms of legal association to the 
so-called ‘region’ (a term I don't like but nevertheless is typically 
used as shorthand in this area). Whereas transitional justice, and this 
is particularly evident in Bosnia, aims to build a post conflict 
collective in a comparatively bounded and limited geographical 
space. Unlike international criminal law, these transitional justice 
mechanisms do not attempt to extend their networks globally, but 
instead they aim to build a more durable and larger assemblage of 
the ‘social’ in a given space. They attempt to reconstruct society, and 
see legal practices as a crucial part of that reconstruction.  

So international criminal law and transitional justice assemble the 
social in different ways, using different practices of association to 
connect actants. 

 

BBKLR: If we are talking about transitional justice, one would guess 
we have to think about the memories of the actors. What is the 
relationship between the memory of a particular region, people or 
peoples and the law? How do you see the memory or the collective 
memory, something static or, on the contrary, more in a reciprocal 
relationship with justice practice?  
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KC: That is the million dollar question! First of all, we need to be 
very careful when talking about collective memory because in this 
context precisely what is at stake is the ‘collective’. 

The next problem is the ‘wager’ of transitional justice, which is 
whether it possible to change collective memory, and whether it is 
possible to do this using certain justice practices. These include not 
just criminal law, but a number of other practices.  Again, a certain 
carefulness is necessary in assuming what the law can do, whatever 
the law might be in the particular context, because it needs to be 
linked to these extra-legal processes. I should say this is not an 
argument against criminal prosecutions. To return to your earlier 
question about the reason why Latour’s work is useful, in this 
instance it enables us to think about the ways in which different 
modes of associations construct what we might call the ‘post conflict 
social’, and how legal forms of association connect up with other 
forms of association. The wager of the transitional reconstruction of 
‘the social’ as a homogenous whole is, in my opinion, an impossible 
project. Latour offers another understanding of the role of law in 
post-conflict reconstruction. 

 

BBKLR: What about the victims in war? Could we explore the 
question of victims and the legal persons or legal subject? 

 

KC: I understand these as two distinct categories. 

 

BBKLR: Can you elaborate on this? Who is a legal person or legal 
subject? What is the relationship between the legal person and the 
victims? 

 

KC: I would distinguish between the legal subject of international 
criminal law and the legal subject in a transitional context because I 
think they are two different things. So, for example, if we talk about 
the legal subject of international criminal law in the context of the 
ICTY, then I would argue this is the very familiar legal subject of the 
autonomous person with rights. 
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In terms of victims, that is the legal subject of rights—the classic 
liberal subject.  

However, with international criminal law, I would also argue that 
there is in effect a group or a collective subject. So, for example, 
prisoners of war (PoWs) have certain rights, because of their status 
as PoWs, which are distinct from what we might call their human 
rights. Or, for example, genocide, which again relies on the notion of 
belonging to a group.  The rights that flow to the victim are 
dependent on their membership of that group. So, what at first looks 
like a classical liberal subject is actually a group subject in many 
ways. It is possible to make similar arguments about perpetrators as 
legal subjects, but I will leave that to one side since you have asked 
me about victims. 

I would also note that this is a classic liberal fiction of who can 
occupy that position. For example in relation to sexual violence, 
typically the victim is described as the subject of rights. Nevertheless, 
if we consider the example of ICTY, there is no universal subject, 
but rather particular persons who can occupy that space.  Not all 
victims become the 
legal subject. Rather, 
there is a complex 
process by which 
victims, as empirical 
persons, come to take 
up the position of a 
legal subject of rights.  

For example, in sexual violence cases, there are clear gendered 
patterns of who gives evidence to what, and what kind of evidential 
testing they are subjected to. So who becomes a victim, and who can 
take up the status of the legal subject, is already a highly structured 
process. 

 

BBKLR: And we can consider the same thing for perpetrators? 

 

KC:  Yes. I would argue that a similar process operates for the so-
called lower level perpetrators or direct perpetrators; but once we 
are looking at higher level perpetrators—for example, military or 

Prisoners of war have certain 
rights, because of their 

 status as PoWs, which are  
distinct from what we might  

call their human rights. 
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civilian leadership—then another set of structuring factors come into 
play. 

 

BBKLR: Is the occupation of that position, the position of the legal 
subject, something coming from top-down or bottom-up? 

 

KC: Both. For example, we could again consider sexual violence 
cases. If we think about these cases in terms of the making of 
networks, this involves a complex process of who comes forward, 
who has given a statement previously, who has been interviewed, 
and who is able to give evidence. Those that become witnesses are 
already actants. They are agentic, in the sense that they have a 
conditioned agency, but nevertheless, a capacity to act. That is why I 
am resistant to the idea that it's simply top-down. It also involves the 
practices of victims themselves, often forming their own networks, 
such as victims’ associations or feminist groups. 

 

BBKLR: We have talked about locality and the local practices and 
networks. What about universal values, values that are believed to 
be shared by everyone and constitutes the basis for universal rights? 
What is the relation between local laws and practices and universal 
values? 

 

KC: I would be hesitant to use the language of universal value 
because, in my view, international criminal law is a modern legal 
form. Accordingly, it does not reflect universal values in that sense, 
but rather emerges from a particular form of global capitalism. 

However, put in another way, then one could talk these ‘values’ as 
internationally agreed. That is, they reflect shared agreement at the 
state level about the conduct of war.  The former Yugoslavian laws 
of war and current international criminal may differ in detail, and 
that difference may include important issues such as definitions of 
sexual violence crimes or sentencing. However, to reflect these 
internationally agreed values the Bosnian state passed new laws 
governing the prosecution of war crimes. So rather than framing 
these issues as universal values as opposed to local values, I believe 
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that what we are talking about is an international legal regime that 
works between and within states. These values articulate certain 
rights and duties. I would not want to call them human rights 
because this legal regime regulates violence, not the right of the 
person. I would not want to call them universal values, because they 
rely on state consensus rather than some inherent property of the 

person. 

 

BBKLR: In the last five 
years, there has been 
economic and political 

unrest across Europe and the West. The most recent examples are 
Ukraine and Bosnia. Can you think of some changes, let's say, 
during these last five years in the legal form of international and 
criminal law? 

 

KC: I would argue that the legal form of international criminal law 
already expresses those contradictions. For example, this can be seen 
in the tension between the concepts of the autonomous legal subject 
and the protected groups that are subjected to particular forms of 
violence considered to be illegal under international law. Already, 
there are tensions, ambivalences and contradictions in that legal 
form. 

The changes that you are describing are emerging in what we can 
call, as shorthand, the global capitalist system, and so are already 
emergent in this legal form. And this can be seen in the working of 
international criminal law, both with the ICC and in the 
implementation of the laws of war. In particular, these insurrections 
are going to pose, again, a problem for states in terms of how they 
deal with their monopoly on violence.  

 

BBKLR: What are your opinions on the current insurrections in 
Bosnia?  

 

KC: I think this movement is very important and it's a measure of 
the state of the country and the legitimate concerns of its people. It 

I would not want to call them 
human rights because this legal 

regime regulates violence. 
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also contains great emancipatory potential, both in its abstract sense 
but also in a more concrete sense, against Dayton and ethno-
nationalism and for another kind of social organisation. In my view, 
that is the crucial potential here.   

 

BBKLR: Thank you again for undertaking this interview with the 
Birkbeck Law Review.  

 

KC:  Thank you very much for our discussion. 
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Asylum and the Common: Mediations 
between Foucault, Agamben and 
Esposito 

SERENE JOHN-RICHARDS* 

 

Through the use of predominantly biopolitical theoretical 
concepts from Foucault, Agamben and Esposito, this article 
aims to uncover the dynamics that enable violent exclusion 
from the community of asylum seekers in the UK. Foucault’s 
notion of state racism, and the dynamic of hierarchisation 
that results from this, are shown to play a significant role in 
enabling destitution amongst asylum seekers. Agamben’s 
concepts of homo sacer and bare life are used to show 
similarities with the legal situation and de facto destitution 
of asylum seekers in the UK, who occupy a zone of 
indistinction between inclusion and exclusion. By examining 
Esposito’s paradigm of immunisation it is shown how 
asylum seekers represent a threat to the preservation of 
individual identity. Furthermore, institutions granting rights 
protection could be seen, following Esposito, as attempts to 
immunise oneself from the ‘threat’ of the common. In the 
end, it seems that asylum seekers are subject to illegalisms by 
the very institutions that at once grant them rights and 
produce them as an unwanted category, occupying an ever 
expanding space of remnants in our presupposed common 
universality. 

 

Lives that are as though they hadn’t been, that survive only 
from the clash with a power that wished only to annihilate 

                                                        
* MPhil/Phd candidate, Birkbeck College, University of London. Thanks to Nathan 
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Thanks also to Sinan John-Richards and Chiara Ambrosio for their infectious 
optimism. Email: sjohnr01@bbk.mail.ac.uk 
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them or at least to obliterate them, lives that come back to 
us only through the effect of multiple accidents.1 

― Michel Foucault 

 

The refugee is perhaps the only thinkable figure for the 
people of our time and the only category in which one may 
see today ... the forms and limits of a coming political 
community.2 

 ― Giorgio Agamben 

 

The common is not characterized by what is proper but by 
what is improper, or even more drastically, by the other; by 
a voiding [svuotamento], be it partial or whole, of property 
into its negative.3 

    ― Roberto Esposito 

 

1. Introduction  

The Problem  

The issue of migration or asylum has played a contentious role in 
British politics in recent years. Similar discussions have dominated 
political debate across the EU. In the UK, recent examples include 
the Home Office initiative of a mobile van urging ‘illegal 
immigrants’ to return home,4 or the media outcry over the fear of an 
influx of new migrants in the run up to Romania and Bulgaria 

                                                        
1 Michel Foucault, The Essential Foucault: Selections from Essential Works of 
Foucault, 1954-1984 (Paul Rabinow & Nikolas Rose eds, The New Press 2003) 
163. 

2 Giorgio Agamben, Means without End: Notes on Politics (Vincenzo Binetti and 
Cesare Casarino trs, University of Minnesota Press 2000) 16. 

3 Roberto Esposito, Communitas: The Origin and Destiny of Community (Timothy 
Campbell tr, Stanford University Press 2009) 7. 

4 Patrick Wintour, ‘“Go home” vans to be scrapped after experiment deemed a 
failure’ (Guardian, 22 October 2013) <www.theguardian.com/uk-
news/2013/oct/22/go-home-vans-scrapped-failure> accessed 18 February 2014. 
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joining the EU.5 This article aims to explore the dynamics and power 
relations at play concerning asylum seekers in the UK and to situate 
or better understand their ‘place’ in the community. According to 
UNHCR figures there are 149,765 refugees, 18,196 pending asylum 
cases and 205 stateless persons in the UK.6 Many unsuccessful 
asylum seekers suffer destitution and as a result face social 
exclusion—an aspect of the experience of asylum seekers rarely 
portrayed in the media. I begin by articulating the framework within 
which the question of exclusion will be situated; that is, by 
illustrating the close relationship between the nation state, 
citizenship and access to human rights protection. Following this, I 
will attempt to link theoretical concepts with the legal and social 
dynamics of asylum seekers in the UK. Three theorists, namely 
Foucault, Agamben and Esposito will be considered. Naturally, the 
full breadth of their thoughts will fall beyond the remits of this 
investigation. It will be necessary, therefore, to approach these 
theories like ‘a box of tools.’7 Indeed, as Deleuze explains by quoting 
Proust: ‘treat my book as a pair of glasses directed to the outside; if 
they don’t suit you, find another pair; I leave it to you to find your 
own instrument, which is necessarily an investment for combat.’8  

 

Citizen, Nation 

The nation, territorially bound, recognises its citizens through the 
law. Indeed, ‘it is law which, finally, mediates between the citizenry 
making up the determinant nation, the nation of blood and soil, and 
what lies beyond.’9 In other words, all citizens share common legal 
rights and duties as members of the nation, that is, to the extent that 
                                                        
5 Jonathan Petre and Simon Walters, ‘Exposed: What they DIDN‘T tell you about 
new wave of migrants heading for booming Britain’ (Mail Online, 29 December 
2013) <www.dailymail.co.uk/news/article-2530503/Exposed-What-DIDNT-tell-
new-wave-migrants-heading-booming-Britain.html> accessed 18 February 2014. 

6 UNHCR, ‘The Facts: Asylum in the UK’ (UNHCR) <www.unhcr.org.uk/about-
us/the-uk-and-asylum.html> accessed 18 February 2014. 

7 Gilles Delueze, ‘Intellectuals and Power’ in Michel Foucault, Language, Counter-
Memory, Practice: Selected Essays and Interviews (Donald F Bouchard ed, Cornell 
University Press 1977) 208. 

8 ibid. 
9 Peter Fitzpatrick, Modernism and the Grounds of Law (Cambridge University 
Press 2001) 135. 
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they belong to the common will and to the state.10 However, what 
becomes apparent is that rights, granted to citizens of a particular 
nation, necessarily exclude members from the community of its 
citizens or subjects all those who do not belong to the particular 
nation.11 Asylum seekers are not full citizens and therefore do not 
have access to the same rights as citizens of the particular state in 
which they are seeking protection. 

The modern subject’s humanity is recognised through the 
procurement of political rights of citizenship which, in turn, ensure 
admission to a so-called ‘universal human nature’ by excluding from 
that particular status those without rights.12 As such, it seems that 
the only form of effective realisation of ‘the human’ is through 
membership of the ‘community of citizens.’13 Asylum seekers in the 
UK, the ‘subjects’ of this investigation, fall within that particular 
category. As per the framework of the nation state, the law and 
citizenship, the asylum seeker in a sense transcends the ‘rules’ by 
categorically embodying a status of ‘other-than human’ despite being 
nothing other than human.  

What seems apparent within this framework is a rather rigid, 
territorialising dichotomy, between the so-called citizen insider and 
asylum seeker outsider. By exclusively delineating a space based on 
geographical or territorial frontiers or borders one could argue that 
other mechanisms of exclusion are undermined. This is true, and 
indeed much has been written on the subject of exclusion of certain 
groups despite possession of formal citizenship. 14  Since this 
investigation focuses on the question of destitution amongst asylum 
seekers, the attachments to the nation and the validity of recognition 
as a human being through the notion of citizenship will take 
precedence over so-called excluded citizens. This is not to say that 

                                                        
10 Costas Douzinas, The End of Human Rights: Critical Legal Thought at the Turn 
of the Century (Hart Publishing 2000) 106. 

11 ibid 104. 
12 ibid 106. 
13 Étienne Balibar, ‘Violence and Civility: On the Limits of Political Anthropology’ 
(2009) 20(2-3) Differences 9, 26. 

14 Kitty Calavita, ‘Law, Citizenship, and the Construction of (Some) Immigrant 
“Others”’ (April 2005) 30(2) Law and Social Inquiry 401, 407; See also Étienne 
Balibar, We, the People of Europe?: Reflections on Transnational Citizenship 
(Princeton University Press 2004) 68. 
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one case is more urgent than the other, or indeed that the two should 
be juxtaposed in this way. Nevertheless, for the purposes of this 
investigation it will be useful to think of the two as 
‘incommensurable’ in a Feyerabendian sense. Simply put, one form 
of exclusion occurs despite citizenship and the rights associated with 
it and the other because of no such citizenship or rights. In order to 
demonstrate the shortcomings of a particular ‘paradigm,’ the 
philosopher of science Paul Feyerabend proposes entering that 
particular paradigm and refuting it according to its ‘own respective 
kinds of experience.’15 In other words, for asylum seekers in the UK, 
the most basic recognition as a human being is denied based on the 
predicates of universal rights. By arguing within the ‘framework’ of 
the nation state, I hope to make sense of the dynamics at play as well 
to expose to a certain extent, the banal significance of such 
grandiose claims.  

 

2. Biopolitics 

Foucault’s Epistemé 

In a series of lectures at the Collége de France (1975-76), Foucault 
outlined his thoughts on power, war and the question of sovereignty. 
Power, Foucault explains, can be understood as the implementation 
and deployment of a relationship of force.16 The classical theory of 
sovereignty, the right of life and death—that is the right to take life 
and let live—was complemented by a different right: the power to 
‘make’ live and ‘let’ die.17 This gradual transformation, explains 
Foucault, begins with the emergence of disciplinary techniques of 
power during the seventeenth and eighteenth centuries. During this 
time, the technology of surveillance centred around disciplining 
individual bodies, to increase their individual productive force in the 
most economic way possible—what Foucault termed 

                                                        
15 Paul Feyerabend, ‘Consolations for the Specialist’, in Imre Lakatos and Alan 
Musgrave (eds), Criticism and the Growth of Knowledge (Cambridge University 
Press 1970) 227. 

16 Michel Foucault, Society Must Be Defended: Lectures at the Collège De France, 
1975-76 (Mauro Bertani and François Ewald eds, Penguin 2004) 15. 

17 ibid 241. 
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‘governmentality.’18 In the second half of the eighteenth century a 
new technique of power emerged that would operate alongside—but 
on a different scale to—disciplinary surveillance.19 This new power, 
rather than being applied to individual bodies or man-as-body, 
began to be applied to man-as-species—the global mass of the 
population.20  

This ‘biopolitics of the human race’ functions by accumulating 
knowledge concerning the birth rate, mortality rate, life expectancy 
and so on as well as political and economic trends—all of which are 
factors which need to be controlled. 21  Indeed, biopolitics is 
concerned with the population—both as a political and economic 
problem—a problem that is at once ‘scientific and political, as a 
biological problem and as power’s problem.’22 Amassing this volume 
of knowledge over a period of time amounts to the emergence of 
constants and averages. In turn, regulatory mechanisms are put in 
place in order to establish equilibriums, to maintain an average, a 
norm, and to compensate for variations within the general 
population.23 This process of taking control of life and the biological 
process of man-as-species is described as a process of regularisation; 
it is in this way that the power of the sovereign consists of ‘making 
live and letting die.’24  

The central function of this regularising biopolitical power is to 
improve life, prolong its duration, compensate for failings and so on. 
Foucault asks, therefore, how can a power such as this kill?25 It is at 
this point that Foucault introduces the concept of racism, which is 
inscribed as the basic mechanism of power. What is meant by racism 
in this particular context is that which introduces a ‘break’ within 
the domain of life—that is, a break between what must live and 
what must die. 26  This allows power to treat the ‘species,’ to 

                                                        
18 ibid 242. 
19 ibid. 
20 ibid. 
21 ibid 243. 
22 ibid 245. 
23 ibid 246. 
24 ibid 247. 
25 ibid 254. 
26 ibid. 
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subdivide the ‘species’—its function is to fragment and ‘create 
caesuras within the biological continuum addressed by biopower.’27  

A secondary function of this discourse of race is to distinguish an 
inferior race, one that must die for the species to grow stronger, 
purer.28 This biological mechanism is one that treats adversaries not 
as political threats but rather as biological threats, external or 
internal, to the population.29 It is this racism that is inscribed into 
the functioning of the state—both a biopolitical and normalising 
society—that allows others to be killed and thus enables the old 
sovereign right to kill to be exercised once more.30 Foucault makes 
clear that the sovereign’s right to kill is not limited to murder but 
also includes any indirect means such as: exposing someone to death, 
increasing the risk of death for some people, expulsion, rejection, 
political death, and so on.31  

How can we relate these ideas to the question of destitute asylum 
seekers? How can Foucault’s notion of sovereignty, the power ‘to 
make live and let die’—in other words, the desire to ensure the 
preservation of life—be reconciled with the asylum seeker who is left 
simply to survive?  

 

Myth of an Original Community and the Notion of State Racism 

Our contemporary society adheres to a notion, not immediately 
controversial but which nevertheless on closer inspection appears to 
be a curious fascination, that is: the so-called universal desire to 
survive; in other words, the unequivocal necessity to preserve life. 
This notion arguably dates back to Rousseau’s social contract, a 
document that itself could be described as a device or means for 
survival, and what Hanafin calls a ‘temporary immunity from 
death.’ 32  This foundational text was one in which people 
contractually agreed with themselves to relinquish their person, 
                                                        
27 ibid 255. 
28 ibid. 
29 ibid. 
30 ibid. 
31 ibid 255. 
32 Patrick Hanafin, ‘Rights of Passage’, in Rosi Braidotti and Patrick Hanafin (eds), 
Deleuze and Law: Forensic Futures (Palgrave Macmillan 2009) 48. 
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powers and possessions to a ‘common power,’ and in return would 
receive a place in the body politic and become indivisible parts of the 
sovereign.33 As such, this could be argued to mean a symbolic 
extension to the idea of (im)mortality. In this way, the power to 
decide or choose how one dies is taken from the individual, since it is 
in fact the legislator who crafts citizens into what they ought to 
become.34 Hanafin argues that these decisions are based on an 
abstract notion of life and are exercised through the mechanism of 
various legal controls and obstacles.35  

The sovereign’s preoccupation with the preservation of life as 
discussed in Foucault’s framework of biopower can be illustrated 
most clearly with the case of euthanasia. In a case examined by 
Hanafin, namely Washington v Glucksberg concerning physician 
assisted suicide, it becomes apparent that what guides the decision to 
prevent such an act of assisted dying to take place is ‘the illusion that 
there is a uniform view on this contested ethical issue.’36 That is to 
say, there exists ‘a totalising transcendent being in common of 
community.’ 37  In this case, Chief Justice Rehnquist perceives 
physician-assisted suicide as a threat to communal identity, one that 
is based on the idea of community to be ‘built on a unified body of 
national history, legal traditions, and practices.’38 This appeal to a 
homogenous being in common of community is not new. A 
melancholic desire of regaining or returning to a lost age of tightly 
woven, harmonious bonds is one that has long characterised the 
construction of history.39 It is in this way that the law can be seen to 
function as an institutional mechanism of biopolitical management.40 
The power or desire to ‘foster life’ to defend the polity against 
internal threats and against itself is seen to be a primary function of 
the sovereign state. In this case, what can we make of the asylum 
seeker whose life is not necessarily ‘fostered’?  
                                                        
33 Douzinas (n 10) 222. 
34 ibid 224. 
35 Hanafin (n 32) 48. 
36 ibid 50. 
37 ibid. 
38 ibid 51. 
39 Jean-Luc Nancy, The Inoperative Community (University of Minnesota Press 
1991) 9. 

40 Hanafin (n 32) 52. 
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In the spring of 2013 Khalid Shahzad, an asylum seeker from 
Pakistan who was awaiting deportation from the UK, was deemed 
‘unfit to be detained’ because of serious underlying health conditions. 
The relevant authorities chose to release him from Colnbrook 
immigration removal centre in the UK. Hours later, he was found 
dead on a train from Euston to Manchester.41 The Home Office is 
currently investigating the matter. What is particularly interesting, 
however, is the fact that the asylum seeker, extremely ill with ‘not 
long to live’ was literally expelled from the confines of the state—to 
die elsewhere. Is this not an example of an unwittingly revealed 
symbolic gesture? Rather than caring for Mr. Shahzad and 
‘preserving’ his life the authorities decide to ‘let him die’ away from 
the state’s gaze. In fact, this gesture seems to exemplify Foucault’s 
notion of state racism. That is, a mechanism that divides the 
population into one norm defining race and the other into a norm-
defying race. In this case, the asylum seeker is deemed to represent a 
direct threat to the well-being of the population prompting the 
sovereign’s role not to make live, but to let die.  

 

Law as Tactic—Destitution as Norm 

The law can be described as an institutional mechanism of 
biopolitical management.42 If this is the case, the law can also be 
regarded as a mechanism of administering what Foucault called 
‘illegalisms.’ On elaborating upon what this might mean, Deleuze 
says ‘law administers illegalisms: some it allows, makes possible or 
invents as the privilege of the dominating classes, or even uses in the 
service of the dominating class; others again it forbids, isolates and 
takes as both its object and its means of domination.’43 Indeed, this 
can be seen more clearly in the use of immigration controls, whose 
role is not necessarily to put an end to so-called ‘informal 
employment,’ but rather to ‘reproduce an illegality that in return 

                                                        
41 Eric Allison, ‘Asylum seeker death investigated by Home Office amid healthcare 
concerns’ (Guardian, 14 April 2013) 
<www.theguardian.com/uk/2013/apr/14/asylum-seeker-death-investigated> 
accessed 25 August 2013. 

42 Hanafin (n 32) 52. 
43 Gilles Deleuze, cited ibid. 
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justifies the necessity of repressive measures.’44 By preventing asylum 
seekers from gaining legal status, ‘illegality’ is continuously produced. 
This produced ‘illegality’ then becomes ingrained at the core of the 
state’s security apparatus, which in turn promotes social and 
economic programs of discrimination and hierarchisation of 
populations—thus heightening the sense of insecurity in targeted 
populations like asylum seekers.45 

For instance, the objectives of asylum policies in the UK have grown 
increasingly more restrictive and exclusive in recent years. The 
government’s justification for this is, as British Prime Minister David 
Cameron has argued, that immigration is out of control and a 
burden on public services.46 The main focus of these policies include 
reducing the number of asylum claims, speeding up the process of 
asylum applications and increasing the number of removals of 
unsuccessful claimants.47 A recent Oxfam report argues that the core 
factors of asylum policy instil poverty ‘as a norm amongst people 
seeking asylum in the UK, consequently making them more 
vulnerable to destitution.’48 According to the Asylum Act 2000, a 
person is destitute ‘if they don’t have adequate accommodation or 
any means to obtain it ... ; or they have adequate accommodation or 
the means of obtaining it, but cannot meet other essential living 
needs.’ 49  However, many rights groups and charities consider 

                                                        
44 Balibar, We (n 14) 62 (emphasis in original). 
45 ibid 63. 
46 Steven Swinford, ‘David Cameron: “Immigration is constant drain on public 
services”’ (The Telegraph, 23 July 2013) 
<www.telegraph.co.uk/news/politics/10197738/David-Cameron-Immigration-is-
constant-drain-on-public-services.html> accessed 18 February 2014. 

47 Heaven Crawley, Joanne Hemmings and Neil Price, ‘Coping With Destitution: 
Survival and Livelihood Strategies of Refused Asylum Seekers Living in the UK’ 
(Oxfam GB Research Report, February 2011) <http://policy-
practice.oxfam.org.uk/publications/coping-with-destitution-survival-and-livelihood-
strategies-of-refused-asylum-se-121667> accessed 24 June 2013, 6. 

48 Refugee Survival Trust, ‘“What’s Going On?”: A Study into Destitution and 
Poverty Faced by Asylum Seekers and Refugees in Scotland’ (Refugee Survival 
Trust Research Report, April 2005) <http://policy-
practice.oxfam.org.uk/publications/whats-going-on-a-study-into-destitution-and-
poverty-faced-by-asylum-seekers-and-112477> accessed 12 June 2013, 9. 

49 Gareth Morrell, Sophie Wainwright, ‘Destitution amongst Refugees and Asylum 
Seekers in the UK’ (ICAR Briefing Paper, May 2006) 
<www.irr.org.uk/pdf/ICAR_destitution.pdf> accessed 12 June 2013, 1. 
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destitution to include, as well as material deprivation, social 
exclusion and the denial of rights associated with being a citizen.50 
As such, one could make the claim that most asylum seekers are 
destitute. Destitution occurs mainly because of legal decisions, policy 
initiatives and procedural delays. Section 55 of the Immigration and 
Asylum Act 2002, for example, removes access to the National 
Asylum Support System (NASS) for those who do not register their 
claim for asylum ‘as soon as reasonably practicable’ after arriving in 
the UK.51 The result was that in 2003 the most basic support was 
denied to 9,000 asylum seekers, many of whom had applied for 
asylum within a few days or hours of arrival in the UK.52 It could be 
argued that a legal tactic such as this one is a deliberate attempt to 
organise policy in the most economic way possible, thus taking 
advantage of those with little knowledge of the precision of the law 
and increasing the likelihood of exclusion—thereby further 
reproducing illegality. 

Once an applicant’s claim has been refused and there is no 
outstanding appeal they are told they must not work, and that they 
are expected to leave the country within 21 days. In fact, the Home 
Office openly declares, ‘for those not prioritised for removal, they 
should be denied the benefits and privileges of life in the UK and 
experience an increasingly uncomfortable environment so that they 
elect to leave.’53  

For many asylum seekers, the situation of forced destitution and 
social exclusion not only means poverty and unemployment, but also 
instils perpetual fear of deportation and emotional anguish. As one 
asylum seeker put it when asked what they would change if they 
made the rules:  

First of all, they must bear in mind you are also human 
beings. They must know you are human beings rather than 
treating us like you are nothing ... have mercy on the asylum 

                                                        
50 Refugee Survival Trust (n 48) 15. 
51 Crawley, Hemmings and Price (n 47) 5. 
52 ibid. 
53 Home Office, cited in Morag Gillespie, ‘Trapped: Destitution and Asylum’ 
(Scottish Poverty Information Unit Research Report, September 2012) 
<www.rst.org.uk/wp-content/uploads/2012/11/Trapped-destitution-and-asylum-
final.pdf> accessed 23 June 2013, 5 (emphasis added). 
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people and free the asylum seekers. They are people, they 
need to live life, a normal life.54 

A common assumption is that if asylum seekers’ claims are refused 
then they are illegal and are not genuine refugees. This notion of 
illegality, as well as falling into the created illegalisms discussed 
earlier, is also intricately related to the construction of the figure of 
the asylum seeker or refugee. Indeed, it could be argued that refugee 
law functions as a mechanism to create a so-called official ‘refugee’ 
identity. By constructing the ‘refugee’ in narrow and inflexible terms 
those that fall outside of a particular construct can be deemed illegal, 
thereby legally ‘justifying a limited range of assistance to refugees 
without that identity.’55 

The internationally binding definition of the refugee inscribed in 
article 1A(2) of the Geneva Convention protects refugees fleeing 
state persecution on the basis of ‘race, religion, nationality, 
membership of a social group or political opinion’. One could argue 
that these categories privilege grounds for persecution from a strictly 
Western European perspective.56 This is rather striking since the 
majority of those fleeing persecution are from so-called ‘developing 
countries’.57 Many of the reasons for which they have been displaced 
may include environmental devastation, socio-economic difficulty or 
even persecution in the ‘private sphere’ of the home—where 
incidences of violence against women are likely to occur—rather 
than the traditionally male dominated political ‘public’ sphere;58 all 
of which fall beyond the bounds of recognition of the Geneva 
Convention and thus exclude an ever-growing mass of peoples from 
our presupposed universality. 

 

                                                        
54 ibid 43. 
55 Patricia Tuitt, False Images: Law’s Construction of the Refugee (Pluto Press 
1996) 14. 

56 ibid. 
57 Liisa H Malkki, ‘Refugees and Exile: From “Refugee Studies” to the National 
Order of Things’ (October 1995) 24 Annual Review of Anthropology 495, 503. 

58 Maroussia Hajdukowski-Ahmed, Nazilla Khanlou and Helene Moussa (eds), Not 
Born a Refugee Woman: Contesting Identities, Rethinking Practices (Berghahn 
Books 2008). 
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3. Homo Sacer and Bare Life 

Homo Sacer  

Agamben argues that ‘the ultimate subject that needs to be at once 
turned into the exception and included in the city is always naked 
life.’59 Naked life—which, according to Agamben, is the hidden 
foundation of sovereignty, which operates both by appealing to 
emergency and creating it—has become the rule rather than the 
exception.60 Agamben illustrates this concept using Jean-Luc Nancy’s 
concept of ‘the ban’. Indeed, Agamben explains that a connection 
still exists between the ‘banned’ and the political community 
precisely because they are outlawed.61 As such, sovereign power 
relies on the ability to decide on whether certain forms of life are 
worth living. This results in the ‘production’ of an expendable form 
of life which Agamben terms ‘bare life’; a life banned from the legal 
and political institutions to which citizens have access, rendering life 
subject to exceptional sovereign power.62  

This is significant, since the nation-state defines itself in terms of the 
connection between birth and territory—the foundation of 
sovereignty as outlined by the first three articles of the 1789 
Declaration.63 Human rights represent the inclusion of naked life 
into the political-juridical order of the nation state. In contrast to the 
classical world’s distinction of naked life (zoē) from political life 
(bíos)—it now marks its foundation.64 Agamben shows that what 
industrialised countries face today is a permanently resident mass of 
noncitizens that do not want to be either naturalised or repatriated.65  

Indeed, this dilemma at the heart of human rights, or the ‘rights of 
man’, is one that Hannah Arendt foresaw. In ‘Decline of the Nation 
State and the End of the Rights of Man’—the last chapter of The 
Origins of Totalitarianism—Arendt developed a thesis broadly 
concerned with the mass statelessness of people following the First 
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World War. Arendt shows how, with the creation of the nation state, 
belonging to a community was directly identified with possession of 
national citizenship.66 In other words, the human being is only 
recognised to the extent that she belongs to the community of 
citizenship such that ‘only the loss of a polity itself expels him from 
humanity.’67 One could argue, therefore, that humans simply are 
their rights. Though those same institutions that allow human beings 
to become ‘human’ also destroy these rights, and threaten the 
‘human.’68 The framework of the nation-state, whilst embodying the 
status as a positive guarantor of the recognition of the human 
simultaneously produces its opposite, thus undermining the universal 
values it purports to have supported.69 Arendt explained that the 
conception of human rights as such weaken, the moment that ‘those 
who professed to believe in it were for the first time confronted with 
people who had indeed lost all other qualities and specific 
relationships—except that they were still human.’70 As such, the 
paradox is that if a human being loses his or her political status, and 
is therefore ‘man who is nothing but a man,’ he or she loses ‘the very 
qualities which make it possible for other people to treat him as a 
fellow-man.’71  

Thus, Agamben makes the claim that the category of the refugee or 
asylum seeker no longer seems representable within the nation-state 
schema. This is the case since, for Agamben, human rights are not 
‘protections’ against sovereign power but are in themselves 
mechanisms of power that are bound up from their inception with 
the regulation and making of subjects.72 It is at this juncture that 
reference to Foucault’s notion of biopolitics—the inscription of 
‘natural life’, bare life, into the political sphere—is made. For 
Agamben, biopower has been functioning since the inception of 
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western politics. As Schutz eloquently puts it: ‘before impetuously 
coming to light in our century, the river of biopolitics that gave 
homo sacer his life runs its course in a hidden but continuous 
fashion.’ 73  Furthermore, Agamben makes the distinction that 
sovereignty does not decline as a result but is instead extended—
through the notion of the state of exception. Agamben calls this the 
paradox of sovereignty, ‘in the fact that the sovereign is, at the same 
time, outside and inside the juridical order. ... The sovereign, having 
the legal power to suspend the validity of the law places himself 
outside the law.’74 

The life of homo sacer is akin to the life of the ‘remnant.’ A life that 
happens not to ‘be’ but nonetheless to be ‘around,’ that is a merely 
factual existence. 75  The excluded figure of homo sacer indeed 
remains ‘included’ in the legal order, as lawless and no longer 
enjoying protection. Recall Agamben’s formulation of the ‘ban’ 
mentioned earlier, whereby abandonment referred to the position of 
homo sacer, who finds himself inside and outside the law—in a zone 
of indistinction—at the mercy of the sovereign exception. In other 
words, the banned is not simply outside the law and ‘indifferent’ to 
it—but is rather abandoned by it.76 It can be argued therefore that 
the banned reside on a threshold in which ‘life and law, outside and 
inside, become indistinguishable. It is literally not possible to say 
whether one who has been banned is outside or inside the juridical 
order.’77 

Agamben illustrates this concept of ‘the ban’ with that of a figure 
that inhabits a zone of indistinction—the lupo mannaro 
(werewolf)—whose life epitomises a ‘threshold’ or indistinction 
between the animal and the human, physis and nomos, exclusion 
and inclusion. As Agamben explains, ‘the life of the bandit is the life 
of the loup garou, the werewolf, who is precisely neither man nor 
beast, who dwells paradoxically within both while belonging to 
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neither.’78 It is this life that is neither natural nor social life, but 
rather bare life, that is the presupposition of sovereignty. Thus, the 
result of this model of inclusion and exclusion is for certain lives, 
lives that do not merit protection, to be abandoned or left simply to 
‘be around.’79 

 

Reserve Army of Labour 

This notion of an abandoned being that is, nonetheless, included in 
the city, can be extended to the life of the asylum seeker. Indeed, the 
asylum seeker whose claim has been refused closely resembles the life 
of homo sacer. The asylum seeker who is around the political 
community but is nonetheless excluded, whose presence has no 
precise function and yet is necessary just like ‘bare life’ is the 
foundation of sovereignty. Indeed, as explained earlier, this 
exclusion of homo sacer works simultaneously as a capture of his 
bare life that is exposed to violence and death, in the juridical 
order.80  

A similar analogy can be made here with the concept of a ‘reserve 
army of labour’ in our modern economies. It could be argued that, 
whilst the unemployed serve no specific function per se, it is the non-
function itself which serves a specific function in their very necessity 
for the economy’s well-being. Indeed, our contemporary neoliberal 
economies favour theories of growth that encompass conditions of 
disequilibrium marked by conditions of continual crisis.81 This is the 
case particularly with evolutionary theories of growth advocated by 
the economist Joseph Schumpeter whose theory on ‘creative 
destruction’ necessarily demands both violent and productive 
moments of crisis. More precisely, this means both boom and bust—
where both life and capital are exposed—for increased growth and 
innovation. 82  The unemployment that results from ‘creative 
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destruction’ is what Milton Friedman called the ‘natural rate of 
unemployment,’ which in fact signalled a dynamic and flexible 
economy as opposed to a rigid, inflexible one. 83  Yet, what is 
important is that the non-function of the unemployed—in that they 
are not productive forces in the economy—nonetheless serves a 
precise function, since they are structurally inseparable from the 
dynamic of ‘accumulation and expansion which constitutes the very 
nature of capitalism as such.’84 In nuce, the production of bare life in 
the figure of the asylum seeker is to sovereignty what ‘the reserve 
army of labour’ is to our modern economies. Both are inextricably 
linked and function together in tandem. 

 

4. The Paradigm of Immunisation 

Immunity 

In a detailed examination on the origins of community, Esposito 
links the ‘expropriative’ to what is regarded as a pre-supposed excess 
of communal gift giving.85 Indeed, for Esposito, the community is 
inhabited by the communal. That is to say it is inhabited by that 
‘which is not my own,’ that begins where ‘my own’ ends. In other 
words the community is what belongs to all or most and is therefore 
‘“public” in juxtaposition to “private”, or “general” (but also 
“collective”) in contrast to particular.’86 Esposito argues that at the 
origin of community lies an absent gift that members of the common 
cannot keep for themselves. Therefore, Esposito explains that this 
‘obligation’ of gift giving operates as a defect since it involves a 
somewhat uncomfortable element of ‘donating’ or reciprocating a 
part of individual identity.87 In other words, the community is not 
only identifiable with the ‘res publica’—the ‘common thing’—but 
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rather ‘is the hole into which the common thing continually risks 
falling.’88 As such, Esposito argues that in order to be free from 
communal obligations or ‘debt’ it is necessary to ‘immunize’ against 
it.89 Indeed, it seems that a close relationship between immunity and 
individual identity exists, since immunity offers an escape from the 
potentially expropriative effects of community and thus protects the 
individual who ‘carries it’ from the risk of ‘contact’ or ‘contagion’ 
with those who are not immune—thus safeguarding against the loss 
of individual identity.90 Esposito explains that immunisation of the 
political body, akin to vaccinating the body, functions by 
introducing a small amount of what it wants to protect itself from.91 
In other words, ‘immune is he ... who is exonerated or who has 
received a dispensatio from reciprocal gift giving.’92 It is in this way 
that immunitas can be said to reinstitute ‘its own borders that were 
jeopardized by the common.’93  

Seen from this perspective—that is, the substitution of individualistic 
models for communitarian forms of organisation—immunity could 
be said to presuppose community. But, crucially, it also negates it so 
that ‘to survive, the community, every community, is forced to 
introject the negativity of its own opposite, even if the opposite 
remains precisely a lacking and contrastive mode of being of the 
community itself.’94 As an example, Esposito argues that the modern 
subject, or citizen, who enjoys civil and political rights, is an 
example of an attempt to attain immunity from the possibility of 
community.95 Indeed, this attempt to immunise the individual from 
what is common ends up putting at risk the community, as immunity 
‘turns upon itself.’96 For instance, if we recall the notion of rights 
granted by political institutions mentioned in part two, it was shown 
that those same institutions which enable human beings to become 
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‘human’ also destroy these rights and threaten the ‘human.’ 97 
Therefore, by applying Esposito’s notion of community, it could be 
argued that these rights and institutions are instruments of 
immunisation that protect against ‘the burden’ of community. 
Similarly, as we have seen, in order to survive, the community must 
introject ‘the negative modality of its opposite.’98 In this case, does 
the asylum seeker represent this ‘negative modality,’ the opposite of 
a citizen with full rights and recognition as a human being?  

 

Justice in the Impersonal 

Esposito argues that at the centre of the ‘juridical procedure’ stands 
the structurally exclusive mechanism of right, which is inclusive 
through exclusion. In this particular instance, Esposito seems to 
agree with Agamben’s sovereign ban denoting a mechanism of 
inclusion/exclusion. Indeed, the human being as such is precisely 
what the law excludes from within its borders, in other words what 
Arendt calls the ‘abstract nakedness of being human.’99 It seems that 
the law allows entrance only to those who fall into some category—
citizens, subjects, even slaves—insofar as they are part of a political 
community.100  As a result, Esposito argues for a notion of the 
‘impersonal’ through the lens of Simone Weil’s notion of justice. 
Indeed, Esposito distinguishes between subject and person primarily 
because of an attempt to think a so-called affirmative biopolitics.101 
Esposito does this through the notion or philosophy of the 
impersonal. Hence his use of ‘person’ rather than the subject—since 
in classical models of the subject, one is or is not a subject, there is 
no ‘im-subject.’102  

Esposito shows the concept of the person to be a ‘true and proper 
performative dispositif’ that has been in operation for a long period 

                                                        
97 Balibar, ‘(De) Constructing’ (n 66) 733. 
98 Roberto Esposito, quoted in Campbell, ‘Bíos’ (n 86) xi. 
99 Arendt (n 67) 299. 
100 Roberto Esposito, The Third Person (Polity 2012) 69. 
101 Timothy Campbell, Improper Life: Technology and Biopolitics from Heidegger 
to Agamben (University of Minnesota Press 2011) 66. 

102 ibid. 



Birkbeck Law Review Volume 2(1) 

 32 

of time.103 Campbell explains that what Esposito means by dispositif 
represents not only a process of subjectification but also a vehicle 
through which a regime of personhood is instituted.104 A dilemma 
arises however, in that only those beings awarded the status of 
person enjoy the fundamental rights of being human.105  

Esposito reconstructs the genealogy of the person by tracing the 
distinction established between Christian and Roman power. 
Esposito shows that it is at both their intersections that the most 
important effect of the dispositif of the person is found—that is, in 
the power of separation.106 Esposito finds evidence of this separation 
in Roman law, where not all men were defined as persons.107 Indeed, 
in the case of the slave, the domain occupied was that of a thing, as 
well as other categories between the thing and the person. 108 
Esposito focuses on the effect of depersonalisation—that is, being 
reduced to a thing—that occurs.109 Esposito argues that this notion 
of depersonalisation is implicit in the concept of a person, since its 
definition emerges from a supposed difference with respect to ‘those 
men and women who were not persons or who were only persons in 
part and temporarily, ones always exposed to the risk of falling into 
the domain of the thing.’110 Esposito goes further and highlights the 
fact that Roman law not only practiced the distinction among 
persons, semipersons and nonpersons but also elaborated on 
intermediate situations—that is, zones of indistinction that regulate 
the movement between one state ‘of being’ and another.111 In other 
words, Esposito shows that no one is born a person: some may 
become one, though only by pushing others into the ‘dimension’ of 
the thing.112  
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Esposito argues that this mechanism of exclusion and inclusion via 
the dispositif of the person is passed down to modern juridical 
systems. 113  As such, ‘person’ becomes the technical term that 
separates a human being’s juridical capacity from its ‘naturalness’ 
and, as Esposito argues, detaches ‘humanity’ from ‘being’, or ‘being 
with respect to its mode of being.’114 Indeed, to be a person is to be 
divided—that is, to make possible the subjugation of one part to 
another.115  

In nuce, Esposito argues that, in order for some to be recognised as 
‘person’, a difference must be identified from those other 
categories—no longer persons, not yet persons or not persons.116 It is 
at this juncture of exclusion and inclusion that Esposito introduces 
his notion of the impersonal. Through the lens of Simone Weil, 
Esposito argues that if rights belong to the person then justice is 
situated in the impersonal.117 Indeed, according to Esposito, Weil 
argues that the notion of rights is deeply connected to the dispositif 
of the person since they are exclusionary in nature in both their 
‘private (privato) and depriving (privativo) features.’ 118  In other 
words, rights exclude all those that do not belong to the category of 
the subject or citizen. Weil argues, therefore, that the person has 
always constituted the originary figure endowed with rights. As such, 
the only way to think a universal justice—one that belongs to or 
encompasses everyone—resides in the impersonal, common life.119 

 

Depersonalisation of the Slave 

Esposito shows that the ‘division in the law of persons’, in 
accordance with Roman legal tradition, distinguished people either 
as slaves or as free men. There was also a distinction between those 
who ‘were ingenui, born free, and the liberti, those who had been 
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freed by their masters.’120 Indeed, what characterised the slave in 
Roman law was the middle status occupied between person and 
thing such that the slave was defined as a living thing and as a reified 
person.121 Esposito shows that this status of the slave as thing 
radicalises the nature of person as involving the creation of new 
slaves as a way of guaranteeing one’s status as person in Roman 
antiquity.122 In other words, to be a person in Roman antiquity 
meant that others ‘had to be pushed across the threshold of person 
so as to become less a person.’123 It also meant that those who were 
already nonpersons, slaves, had to stay that way.124 

The role of the law was recognised to be a kind of mechanism 
charged with defining breaks between categories, based on a 
continuum structured according to varying thresholds of inclusion 
and exclusion. The slave, Esposito explains, was suspended between 
the condition of person and thing. In addition, a slave was entirely 
under the control of its owner, both with regard to his/her actions 
and with regard to his/her body.125 The transition from slavery to 
freedom is what is of interest here. Of real significance are the 
countless intermediary stages marking the transition between person 
and thing, which was never completed and always reversible. 
Esposito shows that the Roman legal experience of freeing a slave—
manumissio (manumission)—could take three different forms and 
always depended on the sovereign will of the owner. Freedom—only 
if desired by the master—was limited in form, extent and duration. 
Indeed, Esposito highlights that this reflects the fact that ‘freedom’ as 
such was intended, not as an originary condition, but as a derivative 
one, which human beings could attain temporarily and occasionally, 
through an artificial process of ‘personification.’ Interestingly, no 
human being was a person by nature—not as such—neither the slave 
nor the free man since ‘human beings arrived into life from the 
world of things, they could always be thrust back into it.’126 
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The asylum seeker’s fate rests wholly with the judicial decision of 
their claim, the sovereign decision could transform the status of—
what the Home Office implicitly suggest to be—‘non-existent’ 
asylum seekers due for deportation, into that of temporary residents. 
This change of status would immediately grant certain rights that 
would otherwise not be available without recognition under the law, 
that is, without a turn from depersonalisation to personalisation. 
Like that of the ‘continuum structured according to varying 
thresholds of inclusion and exclusion’ in Roman law, recognition or 
personalisation could also occur under another category to get inside 
the law—by breaking it, rather than complying with it. Indeed, it is 
one rather paradoxical reality that an option exists of voluntarily 
taking on the status of a criminal.127 Asylum seekers could relinquish 
‘a state of innocence’ that is impossible—or even, undesirable—to 
keep since the law does not recognise it, and only then can they 
come to enjoy at least the rights granted to offenders.128 

 

5. Closing Remarks 

To be an asylum seeker in the UK is to be included within the 
juridico-political sphere solely in the form of an exclusion. 
Immigration controls serve to reproduce illegalities which justify 
repressive measures like periods of ad hoc detention in high security 
facilities. For those not detained, material and social destitution is 
instilled as a norm. Through the very fabric of the nation state 
schema, and the rights associated exclusively with citizenship, the 
production of asylum seekers as ‘remnants’ is inescapable. If the only 
way of realising the human is in the form of the procurement of 
rights, it is clear that asylum seekers today embody a category of 
other than human. 

Current political and media portrayals of asylum seekers as criminals 
threatening the very fabric of society fail to convey the complexities 
at stake. One could therefore consider these portrayals as 
mechanisms of sovereign power introducing and maintaining breaks 
within the population—that is the manifestation of state racism. Yet 
the very experience of the figure of the asylum seeker is inscribed at 
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the inception of the nation state, its existence is inevitable. 
Traditional ‘push factors’ in migration discourse covered by the 
1951 Geneva Convention for the protection of refugees will have to 
be revised, particularly given the growing number of ‘climate’ 
refugees, which is likely to impact upon 50-350 million people by 
2050.129 

In the end, we will necessarily have to revise our understanding of 
belonging, individual rights and material ownership or risk, further 
expanding the space of exclusion until inclusion becomes nothing 
other than a limited concept, a mirage. 
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A Critique of Enlightened Shareholder 
Value: Revisiting the Shareholder 
Primacy Theory 

COLLINS C AJIBO* 

 

The statutory re-conceptualisation of the traditional 
common law shareholders primacy into ‘enlightened 
shareholders value’ emblematic of section 172 of the 
Companies Act 2006 has generated a universe of views 
amongst scholars. While some scholars hypothesise that the 
enlightened shareholder value concept epitomised by section 
172 is no more than a re-affirmation of the traditional 
common law shareholder primacy under a different guise, 
others theorise that it inches towards a ‘pluralist theory’ of 
continental European tradition. Still further, others argue 
that the re-conceptualisation is emblematic of the 
convergence of principles from both the traditional ‘primacy 
theory’ and ‘pluralist theory’. Against the background of this 
theoretical debate, constraints upon the operation of section 
172 have made it difficult for the courts to enforce the 
section pragmatically. It is contended that despite the 
laudable statutory re-conceptualisation, section 172 only 
added little improvement (if any) on the traditional common 
law shareholder primacy; and its greatest shortcoming lies on 
the enforcement constraints. Nevertheless, the courts can still 
adopt a teleological interpretative approach that plugs the 
loophole in the stakeholders’ protection.  

 

Introduction 

Law is a dynamic aspect of society’s life. Whereas in the last 
century Friedman could boldly assert that the corporation’s 
social responsibility was to maximise wealth earning a profit 
conflating two discrete issues and Kraakman in a blaze of 
neo-classical economic glory declare that human evolution 
had  reached its zenith in shareholder primacy, the facts tell 
a different story. Even as they were undertaking their 
research, the planet was going in a different direction – a 
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direction in which corporate social power carries corporate 
social responsibility. From the international and 
transnational soft law of the UN’s Global Reporting 
Initiative and corporate sponsored initiatives such as the 
Kimberley Process aimed at improving social performance, 
to the hard law of legislated regulatory reform and 
judgments of courts supporting and imposing such social 
initiatives. Far from precluding expenditure of corporate 
wealth on social issues as these scholars may suggest, not 
only does the law allow attention to social issues, but 
actually mandates such attention.1 

The graduation from the traditional common law shareholders’ 
primacy to enlightened shareholders’ principle now encapsulated in 
section 172 of the UK Company Act 2006 has led to so many 
postulations as to the potential implication of the section.2 The 
Company Law Review Steering Group (CLRSG)3 considered the 
pluralist approach characteristic of some continental European 
countries4 but abandoned it in favour of an enlightened shareholder 
approach. The directors are now constrained to have regard to 
stakeholders’ interests as well as observe the tenets of corporate 
social responsibilities while promoting the success of the company 
for the benefit of members as a whole. However, the preceding has 
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equally thrown up conceptual arguments of various strands. Thus, 
while some scholars postulate that the enlightened shareholder 
concept epitomised by section 172 is coterminous with the 
traditional shareholder ‘primacy theory’ that underpinned the 
common law paradigm,5 others hypothesise that it inclines towards 
the ‘pluralist theory’ characteristic of a significant number of 
continental European countries.6 Still further, others argue that the 
re-conceptualisation is emblematic of the confluence of principles 
from both the traditional ‘primacy theory’ and ‘pluralist theory’ 
typical of continental European. 7  While the arguments on the 
contours of the substantive rules linger, others have gone further to 
express scepticism on the enforcement of shareholder and/or 
stakeholder rights consequent on procedural constraints. These 
divergences tend to challenge the philosophical premise behind the 
reformulation of the section; and may as well have far reaching 
implications for the practical fallout of its construction. A critique of 
the foregoing trajectories therefore forms the focus of this article. It 
will be argued that despite the laudable statutory re-
conceptualisation, section 172 only added little improvement (if any) 
on the shareholder ‘primacy theory’; and its greatest shortcoming lies 
on the procedural enforcement constraints. However, the courts can 
salvage the situation through teleological interpretations of the 
section. 

The article is divided into eight parts to underscore the significance 
of each of the concepts as well as to enhance better understanding by 
the readers. Introduction aside, Part II first and foremost examines 
the conceptual premise of the shareholders versus stakeholders 
debate. Apart from laying out the constituent components of section 
172 for easy reference, Part III delves into the background preceding 
the reform; then analyses the contours of ‘promoting the success of 
the company’ in relation to the common law position. Part IV dwells 
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UK – Some Recent Issues and Debates’ [2011] Victoria Law School Journal 43; 
Luca Cerioni ‘The Success of the Company in S.172(1)’ (n 4). 

7 Stephen Brammer, Gregory Jackson and Dirk Matten, ‘Corporate Social 
Responsibility and Institutional Theory: New Perspectives on Private Governance’ 
(2010) 10(1) Socio-Economic Review 12. 
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on the concept of good faith. Part V then examines the core concept 
of enlightened shareholders as it relates to the conjunctive terms of 
‘have regard (amongst other things) to’. Part VI explores whether the 
position of stakeholders, particularly employees and creditors, is 
better protected under the current framework compared to the 
traditional common law position. Part VII then argues that the 
raging controversy characterising the section could be ameliorated if 
the courts could adopt a teleological interpretative paradigm. Part 
VIII concludes that section 172 added little (if any) to the traditional 
common law shareholder primacy theory, unless the courts adopt a 
purposeful interpretative approach anchored on a teleological 
paradigm.  

 

Conceptual Framework of the Shareholders versus 
Stakeholders Debate 

Before delving into the trajectories of section 172, it would be 
pertinent at the outset to examine in general the competing theories 
of corporation to underscore the normative foundation cum 
divergent postulations that underpin shareholder versus stakeholder 
debate. The doctrinal conception of corporation in early years had 
been as an artificial entity (a derivative of the concession or grant 
theory of corporation) 8  which came into being by virtue of 
substantive laws of the state - demonstrated in the chartered nature 
of corporation then.9 However, as the state continued to loosen legal 
strictures making the incorporation of companies easier, a new 
doctrinal conception emerged therefrom, in the form of natural 
entity theory.10 In contrast to artificial entity, natural entity theory 
postulates that corporation is a natural creation consequent upon the 
agglomeration of private initiatives of individuals, and thus can only 
exercise such powers as are extended to it by the shareholders. The 
state should refrain from the imposition of regulatory constraints as 

                                                        
8 Morton J Horwitz, ‘Santa Clara Revisited: The Development of Corporate Theory’ 
(1986) 88 West Virginia Law Review 184. 

9 David Millon, ‘Theories of the Corporation’ (1990) 2 Duke Law Journal 206;  
David Millon ‘New Directions in Corporate Law: Communitarians, Contractarians, 
and the Crisis in Corporate Law’ (1993) 50 Washington & Lee Law Review 1373. 

10 Millon, ‘Theories of the Corporation’ (n 9) 211. 
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the corporation, governed by private law, exists to serve shareholder 
interests as against stakeholder interests.11  

This doctrinal premise provided the theoretical framework for the 
shareholder versus stakeholder debate between Berle12 and Dodd13 in 
the early 1930s that significantly shaped subsequent legal discourse 
on the scope of directors’ duties. Neo-classical proponents of Berle’s 
position contend that shareholder value maximisation constitutes the 
only theory of corporation consistent with free market economy.14 In 
their provocative article, The End of History for Corporate Law,15 
Hansmann and Kraakman in rooting for shareholders’ primacy 
theory, posit that other stakeholders such as creditors, employees, 
customers, suppliers, and environmentalists, amongst others, can 
only be part of the corporate governance equation if they are party 
to the express and unambiguous contract with the corporation. 
Failing that, they can only lay claim to protections of other bodies of 
law, otherwise their interests are not to be the concern of corporate 
management. Specifically, the corporate accountability of directors is 
only owed to the shareholders who invested their money in the 
corporation and not otherwise. Thus, the members of society 
affected by corporate activities may avail themselves of the 
protection of environmental law or the law of tort but not to expect 
corporate management to have them in contemplation in running the 
company.16   

                                                        
11 For a review of these theories see David Millon, ‘Theories of Corporation’ (n 9) 
211-216. Note that the aggregate theory of the corporation provided the 
theoretical basis for natural entity theory but was unsustainable due to the 
separation of ownership from management as well as the crystallisation of majority 
rule as a voting procedure for shareholders as against the prior unanimity rule. 

12 Adolf A Berle, ‘For Whom Corporate Managers Are Trustees: Note’ (1932) 45(8) 
Harvard Law Review 1365. 

13 Edwin Merrick Dodd, ‘For Whom Are Corporate Managers Trustees?’ (1932) 
45(7) Harvard Law Review 1145. 

14 Stephen Bainbridge, ‘In Defence of Shareholder Wealth Maximization Norm’ 
(1993) 50 Washington & Lee Law Review 1423; Milton Friedman, ‘The Social 
Responsibility of Business is to Increase its Profit’ The New York Times Magazine 
(New York, September 13 1970) 122.  

15 Henry Hansmann and Reinier Kraakman, ‘The End of History for Corporate 
Law’ (2001) 89 Georgetown Law Journal 442. 

16 ibid. 
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In contrast to the above, progressive writers, particularly Cynthia A 
Williams, argue that in the context of increasing globalization, the 
argument that corporations exist purely to maximise the 
shareholders’ wealth is illusory. 17  In other words, the so-called 
regulatory rules and explicit contract to regulate company 
relationships with stakeholders are inadequate. Equally, Margaret 
Blair and Leon Stout question the validity of shareholder primacy 
theory.18 Blair and Stout argue that the existence of the corporation 
is a by-product of team production involving the input of various 
interests not limited to shareholders simpliciter.19 Thus, the team 
production theory rejects shareholder primacy theory.  

Shareholder versus stakeholder debates can further be analysed from 
the standpoint of the contractarian versus communitarian debate;20 
the predominant versus progressive position;21 or the monist versus 
pluralist debate, amongst others, reflecting the diversity of 
perspectives. 22  Thus, these conceptual frameworks shaped the 
evolution and continue to shape the growth of corporate law and by 
implication the directors’ duties which are the touchstone of 
corporate governance. It can be argued therefore that the statutory 
re-conceptualisation of section 172 of the Companies Act 2006 
might have been influenced, in part, at least conceptually, by the 
preceding. Analysis of the core substantive import of the section 
forms the focus of the following parts punctuated, first and foremost, 
by laying out the constituent components of the section for easy 
reference. 

 

 
                                                        
17 Cynthia A Williams, ‘Corporate Social Responsibility in an Era of Globalisation’ 
(2002) 35 University of California Davis Law Review 705, 720. 

18 Margaret M Blair and Lynn A Stout, ‘Team Production Theory of Corporate 
Law’ (1999) 85 Virginia Law Review 246, 278. 

19 ibid 280. 
20 Benedict Sheehy, ‘Scrooge the Reluctant Stakeholder: Theoretical Problems in the 
Shareholder-Stakeholder Debate’ (2006) 14 University of Miami Business Law 
Review 226. 

21 Williams (n 17) 711-16. 
22 Thomas W Dunfree, ‘Corporate Governance in a Market with Morality’ (1999) 
62 Law Contemporary Problems 130. 
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Section 172 

Section 172 provides: 

(1) A director of a company must act in the way he 
considers, in good faith, would be most likely to promote 
the success of the company for the benefit of its members as 
a whole, and in doing so have regard (amongst other 
matters) to - 

(a) the likely consequences of any decision in the long term, 

(b) the interests of the company’s employees, 

(c) the need to foster the company’s business relationships 
with suppliers, customers and others, 

(d) the impact of the company’s operations on the 
community and the environment, 

(e) the desirability of the company maintaining a reputation 
for high standards of business conduct, and 

(f) the need to act fairly as between members of the 
company. 

(2) Where or to the extent that the purposes of the company 
consist of or include purposes other than the benefit of its 
members, subsection (1) has effect as if the reference to 
promoting the success of the company for the benefit of its 
members were to achieving those purposes. 

(3) The duty imposed by this section has effect subject to 
any enactment or rule of law requiring directors, in certain 
circumstances, to consider or act in the interests of creditors 
of the company.  

 

Background to the Company Law Reform of 2006 

The company reform of 2006 was an agglomeration of the efforts to 
reform the UK corporate governance model, inspired collectively by 
the Cadbury Committee Reports of 1992; the Greenbury Committee 
Report of 1996; and the Hampel Committee Report of 1998, which 
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consolidated the preceding into a Combined Code.23 Following the 
preceding Reports, the Department of Trade and Industry (DTI)24 
commissioned the Company Law Review Committee, charged with 
modernising the UK company law to make it a ‘simple, efficient and 
cost effective framework for British business in the twenty-first 
century’.25 The Committee submitted its Final Report involving the 
recommendation options to the Secretary of State for Trade and 
Industry on 26 July 2001. After series of further consultations, the 
government finally issued the White Papers ‘Modernising Company 
Law’ (July 2002) and ‘Company Law Reform’ (March 2005). 
Following public comment on the Government’s intention as 
embodied in the White Paper of 2005, the Government finally 
introduced the Company Law Reform Bill to the House of Lords on 
4 November 2005, setting the stage for the reforms that included 
section 172. 

 

Promoting the Success of the Company 

Traditionally, directors under common law owe the fiduciary duty to 
act bona fide for the interest of the company.26 This, by and large, 
translates into balancing the short term interests of present members 
with the long term interests of future members,27 with shareholders’ 
interest construed from the prism of advancing shareholder 
value. 28 The statutory reformulation substituted ‘interest of the 
company’ with ‘promoting the success of the company’. However 
the Act offers no definition of what would constitute promoting the 
success of the company for the benefit of its members as a whole. 

                                                        
23 Note also that reports such as those emanating from the Turnbull Committee, 
and the Higgs Review added to the build up to the company law reform.  These 
reports in one way or the other tended to offer recommendations to improve the 
UK corporate governance model including the workings of the board of directors 
and disclosure of directors’ remunerations.     

24 Replaced in 2007 by the Department of Business, Enterprise and Regulatory 
Reform and the Department of Innovation, Universities and Skills. 

25 Explanatory Notes to the Companies Act 2006. 
26 Percival v Wright [1902] 2 Ch. 421. 
27 Brenda M Hannigan, Company Law (2nd edn, Oxford University Press 2009) 205. 
28 Re Smith & Fawcett Ltd [1942] Ch 304, 306; Greenhalgh v Arderne Cinemas 
Ltd [1951] Ch 286. 
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This is likely to create a significant problem for the court in 
construing it.  

Section 170(4) provides that the general duties shall be interpreted 
and applied in the same manner as common law rules and equitable 
principles, and regard shall be had to the corresponding common 
law rules and equitable principles in interpreting and applying the 
general duties. This could mean that the meaning ascribed to 
‘interest of the company’ under the common law, namely the benefit 
for the present and future shareholders, may be relevant in 
interpreting ‘promoting success of the company for the benefit of its 
members as a whole’, embedded in section 172.  

Although parliamentary debate described success as long term 
increase in shareholder value evidencing the economic success of the 
company,29 that by no means constitutes a clear-cut parameter of 
measurement. It has been posited that promoting the success of the 
company for the benefit of its members equates to observance by the 
directors of the objectives of the company set out in its constitution.  

However, where a company is a charity and/or community interest-
based, or incorporated for a specific object, determining the success 
of the company may be difficult. Although it has been suggested that 
the measurement of success of the company in such circumstances 
could be determined based on achieving its intended object,30 that by 
no means settles the issue, particularly where the ‘intended object’ 
does not satisfactorily incorporate external constituent components. 
Indeed, such non-commercial or charitable companies might, 
perhaps, be required to promote the companies’ charitable objects 
having regard to stakeholder interest. Nonetheless, success would 
still be difficult to calibrate where companies exist for interests other 
than those of its members.31 As has been noted, subsection 2 is 
intended to preserve non-commercial objectives of companies as 
illustrated by Horsley v Weight. It remains to be seen how courts 
will construe this subsection given the ‘different hierarchy of 

                                                        
29 HL Deb (6 February 2006) vol 678, cols 255-286. 
30 Hannigan (n 29) 209. 
31 ibid. 
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priorities’32 that have to be weighed in determining the success of the 
company. 

One potential guide to determining the success of the company 
might be that directors’ actions must not ipso facto promote the 
success of the company in objective terms as long as they acted in 
good faith believing their action to be likely to promote the success 
of the company.33 This argument is, perhaps, reinforced by the 
Guidance on Key Clauses in the Company Law Reform Bill34 which 
states that ‘[t]he decision as to what will promote success and what 
constitutes such, is one for the directors’ good faith judgment...’. The 
foregoing no less encapsulates the wide discretionary powers of 
directors in the exercise of management decisions. 

Nonetheless, where the actions of a director are devoid of 
consideration of the company’s interest and there is no ground on 
which he or she could reasonably arrive at such a conclusion that the 
action was done for the company’s interest, he or she would be in 
breach.35 Furthermore, the director’s action would not be justified 
where, irrespective of the fact that the board would have arrived at 
the same decision as the director, their action, considered in context, 
could not be said to be in the interest of the company.36 This 
however does not detract from the wide discretion of directors 
embedded in section 172(1) which must be exercised in good faith.  

It is settled that embedded in section 172(1) is a subjective element in 
promoting the success of the company for the benefit of all the 
members in contrast to the common law duty that directors ‘act in 
good faith for the benefit of the company which has an element of 
objectivity’.37 Subjective test may prove cumbersome for the court to 

                                                        
32 Paul Omar, ‘In the Wake of Company Act 2006: An Assessment of Potential 
Impact of Reforms to Company Law’ (2009) 20(2) International Company and 
Commercial Law Review 44. 

33 Andrew Keay, ‘Section 172 (1) of the Companies Act 2006: An Interpretation and 
Assessment’ (2007) 28(4) Company Lawyer 5. 

34 Guidance on Key Clauses to the Company Law for a Competitive Economy: 
Developing the framework (Department of Trade and Industry 2000) para 63. 

35 Item Software UK Ltd v Fassihi [2005] 2 BCLC 91. 
36 Re W & W Roith Ltd [1967] 1 WLR 432. 
37 Ji Lian Yap, ‘Considering the Enlightened Shareholders Value Principle’ (2010) 
31(2) Company Lawyer 36. 
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construe. Consequently, it has been postulated that just like under 
common law, courts will ultimately introduce an objective test for 
construing acting in ‘good faith’ to promote the success of the 
company for the benefit of its members as a whole. 38  Thus, 
illustrative of this position was the case of Chatterbridge Corp. v 
Lloyds Bank, where it was held, inter alia, that the duty to act in 
good faith for the company’s interest could be faulted where the 
actions of the directors could not be reasonably considered to be in 
the interest of the company by any reasonable and intelligent 
person.39 

Apart from the stakeholders’ interests enumerated in section 172, 
directors should, in promoting the success of the company, have 
regard to the need to act fairly between members of the company.40 
Subsection (1)(f) in effect probably entails that directors have to take 
into consideration the effect of their proposal on different classes of 
shareholders,41  and act fairly amongst all in a manner without 
preferential treatment or sectional interest.42 Failure of the directors 
in this regard may trigger minority action under unfair prejudice 
provisions. However, it would appear that directors could be 
justified under section 172(1) to defend any decision to promote the 
success of the company for the benefit of the whole membership 
even if it favours employees’ interest over short term profit.43  

Similarly, where a director’s actions will ultimately promote the 
success of the company but, invariably, affect certain shareholders, 
their action could still be upheld notwithstanding. Thus, in Mutual 
Life Insurance Co of New York v Rank Organisation Ltd,44 despite 
discrimination in the issue of shares to hedge the cost of regulatory 

                                                        
38 Keay, ‘Section 172 (1) of the Companies Act 2006’ (n 33). 
39 Chatterbridge Corp Ltd v Lloyd Bank Ltd [1970] Ch 62. 
40 Companies Act 2006, s 1(f). 
41 Re BSB Holding Ltd (No 2) [1996] 1 BCLC 155. 
42 Mills v Mills [1930] 60 CLR 150. 
43 John Lowry, ‘The Duty of Loyalty of Company Directors: Bridging the 
Accountability Gap through Efficient Disclosure’ (2009) 68(3) Cambridge Law 
Journal 607; see also Re Welfab Engineers Ltd [1990] BCLC 833 (per Hoffmann 
J). 

44 Mutual Life Insurance Co of New York v Rank Organisation Ltd [1985] BCLC 
11. 
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compliance by the company, it was held, inter alia, that directors 
honestly believed that raising capital as such would benefit the 
company with consequential benefit to all the shareholders. 

It should be noted that the duty to promote the success of the 
company for the benefit of the members as a whole is subject to 
subsection 3, and other overriding legislation (particularly 
employment, consumer safety and discrimination legislation) even if 
non-compliance with these would promote the success of the 
company for the benefit of members as a whole. 

 

Good Faith 

Good faith is not defined by the Act. Thus, since regard must be had 
to common law rules and equitable principles in construing the 
section, it would appear that the directors’ discretion embodied in 
the section, in a similar fashion as under common law, is uninhibited. 
As illustrated by Lord Greene MR in Re Smith & Fawcett Ltd, 
directors are bound to exercise their powers ‘bona fide in what they 
consider, not what a court may consider, is in the interest of the 
company’.45 Although the preceding ruling might be informed by the 
fact that directors are better positioned to make value judgments on 
what course the company might take, such an unfettered discretion 
might equally lead to potential abuse of powers by the directors. 

The Guidance on Key Clauses in the Company Law Reform Bill46 
stipulates that good faith should be exercised in a manner 
characteristic of a reasonable man of skill, care and diligence. 
Nonetheless, it has been postulated that directors ought not to be 
liable in breach of their fiduciary duties where their actions are 
unreasonable but he or she honestly believed they were done in good 
faith for the interest of the company.47 This is because good faith is, 
inter alia, anchored on honesty and loyalty, not necessarily 
competence. However, courts may invalidate directors’ actions done 

                                                        
45 Re Smith & Fawcett Ltd [1942] Ch 304, 306. 
46 Guidance on Key Clauses (n 34) 63. 
47 Davy KC Wu, ‘Managerial Behaviour, Company Law and the Problem of 
Enlightened Shareholders Value’ [2010] Company Lawyer 2. 
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for collateral purposes, irrespective of the powers of the board to 
ratify them subsequently.48  

Moreover, as argued, where a director fails to exercise power in 
good faith to promote the success of the company, their action may 
be open to review; and if loss resulted to the company, he or she will 
be liable to make good the loss.49 In this regard, non-executive 
directors have been advised not to allow themselves to be dominated 
by directors lest they would not be able to convince the court that 
they had acted in good faith.50 It can be argued, on the contrary, that 
where bad faith characterises action of the directors, it ought to 
ground liability.  

 

Enlightened Shareholder Principle 

The common law position was based on the primacy of shareholder 
value51—what can be termed the ‘primacy theory’. It is arguable 
whether section 172(1), encapsulated as ‘enlightened shareholder 
value’, significantly differed from the existing legal position. 
According to Gower and Davies, section 172 is an improvement on 
the common law but only a modest one.52 However, it has been held 
that the section did ‘little more than set out the pre-existing law’.53 
Although this decision has been challenged as not reflecting the 
correct legal position, it does indicate the divergence that underpins 
this sphere.54 Nonetheless, it has been contended that section 172(1) 
is in accord with the OECD Principles on Corporate Governance 
which emphasises, amongst other things, cooperation between the 

                                                        
48 Ultraframe (UK) v Fielding [2005] EWHC 1638. 
49 John Birds and others, Boyle and Birds’ Company Law (7th edn, Jordan 
Publishing 2009) 597. 

50 Ji Lian Yap, ‘Hear No Evil, See No Evil, Speak No Evil: The Total Inactivity of 
Non-Executive Directors’ (2009) 20(11) International Company and Commercial 
Law Review 412. 

51 Greenhalgh v Arderne Cinemas Ltd [1951] Ch 286; see also Hutton v West Cork 
Rly Co [1883] 23 Ch D 654. 

52 Paul Davies and others, Gower and Davies: Principles of Modern Company Law 
(9th edn, Sweet and Maxwell 2012) 509. 

53 Re West Coast Capital Ltd [2008] CSOH 72 (per Lord Glennie). 
54 Robert Goddard, ‘Directors Duties’ (2008) 12 Edinburgh Law Review 468. 
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corporation and stakeholders in creating wealth, and that the full 
import of such accord will come into effect upon directors’ 
internalisation of the section.55  

It is considered that section 172(1) represents a significant 
improvement, since amongst other things, the interest of a wider 
scope of stakeholders will now be considered by directors than was 
hitherto the case. However, it would be hard to claim that the 
section replicates the ‘dual consideration theory’ in its entirety, 
characteristic of a significant number of continental European 
countries, particularly the German co-determination model that 
accords dual consideration to both shareholders and stakeholders in 
management decisions.   

Undoubtedly, the directors in promoting the success of the company 
for the benefit of the members as a whole should have regard to: the 
likely consequences of any decision in the long term; the interests of 
the employees; the interests of suppliers, customers and others; the 
impact of their operation on the environment; the need for high 
standards of conduct; and the need to act fairly between members of 
the company. 56  It is settled that the stakeholders’ interest 
encapsulated in the above subsection by no means equates to the 
shareholders’ interest.57 Rather, directors are called upon to take into 
account stakeholders’ interests so long as such action will promote 
the success of the company for the benefit of members as a whole. 

Under common law, it was possible for directors to take into 
account stakeholders’ interests so long as it promoted the interest of 
the company for the benefit of shareholders as a whole. This was 
illustrated by the case of Hutton v West Cork Railway Co,58 where it 
was held that, ‘the law does not say that there are to be no cakes and 
ale, but there are to be no cakes and ale except such as are required 
for the benefit of the company’.   

The stakeholders’ interest may appear, prima facie, to be better 
protected under section 172 than was hitherto the case. However, 
the shortcoming of section 172(1) becomes more apparent when one 

                                                        
55 Cerioni, ‘The Success of the Company in Section 172 (1)’ (n 4) 37. 
56 Companies Act 2006, s 172(1)(a-f). 
57 Davies, Gower and Davies (n 53) 510. 
58 Hutton v West Cork Rly [1883] 23 Ch D 673 (per Bowen LJ). 
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inquires as to whether stakeholders can directly enforce the 
observance of their interest. Consequently, it has been postulated 
that, besides shareholders or where a stakeholder doubles as a 
shareholder, other stakeholders lack the capacity to enforce the 
observance of their interests embodied in the section.59 Similarly, 
shareholders bringing derivative action on the company’s behalf 
must obtain court approval,60 as well as encountering other (almost 
insurmountable) hurdles. 61  The above shortcomings have led to 
questions as to whether the lots of shareholders and stakeholders are 
better protected under section 172 than was hitherto the case. It has 
been argued that the inability of stakeholders to enforce the 
observance of section 172(1) directly may entail that the section will 
hardly be litigated.62 It could be argued that, perhaps, empowering 
direct stakeholder enforcement could lead to vexatious actions 
against directors. Nonetheless, a duty is only useful in law if it is 
enforceable.63  

The encapsulation of what is generally known as corporate social 
responsibility (CSR) in section 172(1)(d-e) is a giant stride in law 
making. However, as noted, corporate governance that is 
shareholder-centric as is the case with section 172(1) may not 
adequately cater to CSR.64 Nonetheless, it has been argued that 
                                                        
59 Companies Act 2006, s 261; Parker Hood, ‘Directors Duties under the 
Companies Act 2006: Clarity or Confusion?’ (2013) 13 Journal of Corporate Law 
Studies 47. 

60 Companies Act 2006, ss 261-262. 
61 Andrew Keay and Joan Loughrey, ‘Derivative Proceedings in a Brave New World 
for Company Management and Shareholders’ (2010) 2 Journal of Business Law 
152-161, where they discussed potential hurdles a shareholder may face in bringing 
derivative action such as, establishing prima facie case; implication of company 
filing response and effect of s 263; and possibility of applicability of equitable 
doctrine of clean hands. See also Wishart v Castlecroft Securities Ltd [2009] CSIH 
65; Franbar Holdings Ltd v Patel [2008] EWHC 1534, on what appears to be 
conflicting threshold set by the court.  

62 Lisa Linklater, ‘Promoting Success: the Company Act 2006’ (2007) 28(5) 
Company Lawyer 129. See also Yap, ‘Considering the Enlightened Shareholders 
Value Principle’ (n 37) 3 (arguing that the inability of stakeholders to enforce 
directly makes s 172 toothless against directors). 

63 Peter Loose, Michael Griffiths and David Impey , The Company Director: 
Powers, Duties and Liabilities (10th edn, Jordan Publishing 2008) 285. 

64 Adefolake Adeyeye, ‘The Limitations of Corporate Governance in CSR Agenda’ 
(2010) 31(4) Company Lawyer 4-5. 
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shareholders are deemed ‘to be enlightened and to want to take into 
account issues of’ CSR.65     

Perhaps, as submitted, members will only bring action where 
directors fail to act in good faith to promote the success of the 
company for the benefit of members as a whole, and, where they fail 
to act fairly between members,66 rather than bringing action for the 
protection of stakeholders’ interests stricto sensu. If the foregoing 
becomes the eventuality, then it means that ‘parliament has created a 
right without a remedy which the law abhors’.67 As noted by a 
commentator, it appears lawmakers by section 172(1), have 
‘mistakenly encapsulated the shareholder value principle into the 
objective of companies’. 68  This conclusion, it is submitted, is 
inevitable since stakeholders’ interests remain subordinate to 
shareholders’ interests. 

Members of the company will be able to assess directors’ compliance 
with the provisions of section 172(1) when business review is 
tendered.69 Although business review has now become a part of 
financial reporting, the contours of what constitutes an ideal 
business review remain blurred, and could be amenable to 
manipulation by the directors.70 Indeed, it has been hypothesised 
that directors may adopt a cynical approach to stakeholders’ 
interests by adopting mechanical compliance with the business 

                                                        
65 Bill Perry and Lynne Gregory, ‘The European Panorama: Directors’ Economic 
and Social Responsibilities’ (2009) 20(2) International Company and Commercial 
Law Review 25. By contrast, shareholders might as well act in ‘unenlightened 
manner’ thereby detracting from the substance of the CSR paradigm. See Carrie 
Bradshaw, ‘The Environmental Business Case and Unenlightened Shareholder 
Value’ (2013) 33 Legal Studies 141. 

66 Companies Act 2006, s 172(1)(f). 
67 Deryn Fisher, ‘The Enlightened Shareholders — Leaving Stakeholders in the Dark: 
Will S.172(1) of the Companies Act 2006 make Directors Consider the Impact of 
their Decision on the Third Parties’ (2009) 20(1) International Company and 
Commercial Law Review 10.  

68 Daniel Attenborough, ‘How Directors Should Act When Owing Duties to 
Companies’ Shareholders: Why We Need to Stop Applying Greenhalgh’ (2009) 
20(10) International Company and Commercial Law Review 339. 

69 Companies Act 2006, s 417(2). 
70 Michael Page, ‘Business Models as a Basis for Regulation of Financial Reporting’ 
[2012] Journal of Management and Governance 1. 
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review regime.71 One just hopes that the preceding eventuality does 
not become a reality. 

 

‘Have Regard (Amongst Other Matters) To’ 

The Act provides no definition of ‘have regard to’. It has, however, 
been suggested72 that directors should ‘have regard to’ an array of 
other codified duties such as: the company’s constitution;73 creditors’ 
interests;74 the exercise of reasonable care, skill and diligence;75 the 
avoidance of conflicts of interest;76 to not accept benefit from third 
parties;77 and the disclosure of interests in any transaction.78 

Keay, on the other hand, has submitted that to ‘have regard to’ 
entails having regard to the interest of constituent components other 
than those referred to in section 172(1) so far as this promotes 
benefits to members.79 Keay’s position has been echoed as being 
sensible.80 

The inclusion of ‘amongst other matters’ means that the catalogues 
of matters directors should take account of in promoting the success 
of the company for the benefit of the members as a whole are not 
exhaustive. This was buttressed by Government statements 
emanating from Lord Goldsmith: ‘we have included the words, 
“amongst other things”. We want to be clear that the list of factors 

                                                        
71 Charles Wynn-Evans, ‘The Companies Act 2006 and the Interest of Employees’ 
(2007) 36(2) Industrial Law Journal 192. 

72 J Paul Sykes, ‘The Continuing Paradox: a Critique of Minority Shareholders and 
Derivative Claims under the Companies Act 2006’ (2010) 29(2) Civil Justice 
Quarterly 5. 

73 Companies Act 2006, s 171. 
74 Companies Act 2006, s 172(3). 
75 Companies Act 2006, s 174. 
76 Companies Act 2006, s 175. 
77 Companies Act 2006, s 176. 
78 Companies Act 2006, s 177. 
79 Keay, ‘S.172 (1) of the Companies Act 2006’ (n 33) 8. 
80 Sophia Wesley-Key, ‘Companies Act 2006: Are Cracks Showing in the Glass 
Ceiling’ (2007) 18(12) International Company and Commercial Law Review 428. 
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[for a director to have regard to] is not exhaustive’. 81  Such 
ministerial statement, no doubt, helps in understanding the section, 
but as noted, it is doubtful if such ministerial clarification will douse 
the anxiety of directors seeking to avoid falling foul of section 172.82  

 

Employees 

Section 172(1)(b) provides for the protection of the interests of 
employees as part of the stakeholders. There was a similar provision 
under the Company Act 1985. 83  However, the difficulty of 
demonstrating a breach, and the inability of the employees to 
directly enforce the right since only the company could bring an 
action, rendered that section almost useless. 

Similarly, under section 172(1) the interest of employees is clearly 
subordinate to the promotion of the success of the company for the 
benefit of the members as a whole. Equally, employees do not have 
direct enforcement powers except where they double as shareholders. 
And even then they must seek court approval which carries the 
danger of being refused. On account of the above shortcomings, it 
has been argued that section 172 ‘will not necessarily improve 
directors’ substantive engagement with employees’ interests’.84 In 
other words, the employees’ position is even worse now than was 
hitherto the case since their interest would have to compete on the 
same pedestal with other stakeholders’ interests. However, it has 
been argued that myriad employee statutes can offer protection to 
employees. 85  It is submitted that the protection afforded to 
employees by section 172(1) is inadequate even though they might 
                                                        
81 Companies Act 2006: Duties of Directors: Ministerial Statement (Department of 
Trade and Industry 2007) 8 at column 846, quoting statement of Lord Goldsmith 
at the Lords’ Grand Committee, 9 May 2006. 

82 Chizu Nakajima, ‘Whither ‘‘Enlightened Shareholder Value”?’ (2007) 28(12) 
Company Lawyer 354. 

83 Companies Act 1985, s 309. 
84 Wynn-Evans, ‘The Companies Act 2006 and the Interest of Employees’ (n 71) 
192. 

85 Deryn Fisher, ‘The Enlightened Shareholder - Leaving Stakeholders in the Dark: 
Will S.172(1) of the Companies Act 2006 Make Directors Consider the Impact of 
Their Decisions on Third Parties’ (2009) 20(1) International Company and 
Commercial Law Review 11-12. 
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be protected elsewhere by other legislations. One just expects that 
the section would not turn out to be nothing but a mere piece of 
legislative decoration, with little or no enforcement value, in the 
same manner as the corresponding section 309 of the Company Act 
1985.  

 

Creditors 

There is a remarkable absence of creditors in section 172(1)(a-f). It 
can be argued that the ‘others’ mentioned in subsection (1)(c), in the 
company of suppliers and customers, incorporates creditors, based 
on the ejusdem generis canon of interpretation, since they belong to 
the same genus. 

However, a better argument is that creditors were tactically omitted 
in subsection (1)(a-f) because their interest is already protected by 
subsection 3; which states that section 172 is subject to any 
enactment or rule of law requiring directors, in certain circumstances, 
to consider or act in the interest of creditors of the company. 
Apparently, the efficacy of subsection 3 comes into operation during 
insolvency or threatened insolvency when directors must cease 
trading lest they be guilty of wrongful trading86 and/or misfeasance.87 
Thus, section 172(1) is subject to Insolvency Act of 1986. In other 
words, during threatened insolvency directors must consider 
creditors’ interest which takes priority 88 . Indeed, it has been 
suggested89 that section 172(3) seems to have preserved such cases90 
that require directors to consider creditors’ interest on imminent 
insolvency, though owing no such duty to creditors.91 It is doubtful 
whether section 172 added anything new to the interests of creditors. 

                                                        
86 Insolvency Act 1986, s 214. 
87 Insolvency Act 1986, s 212. 
88 Derek French, Stephen Mayson and Christopher Ryan, Company Law (26th edn, 
Oxford University Press 2010) 485.  

89 Andrew Hicks and Say H Goo, Cases and Materials on Company Law (6th edn, 
Oxford University Press 2008) 385. 

90 Liquidator of West Mercia Safetywear Ltd v Dodd [1988] BCLC 250. 
91 Yukong Line Ltd v Rendsburg Investment Corporation (No2) [1998] 1 WLR 
294. 
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Teleological Construction of Section 172 

Although significant scepticism underscores the potential of section 
172 to cater to stakeholders’ interests, nevertheless, there could still 
be ways of ameliorating the situation. Two options readily come into 
perspective. Firstly, should lawmakers embark on another legislative 
reform? Secondly, should reliance be placed on the courts to adopt a 
pragmatic and purposeful interpretation of section 172 known as 
teleological construction? 

Although initiating another legislative option that would 
significantly take into account the stakeholders’ interests might be a 
useful policy option, such a fulsome enterprise might not be the 
optimal option under the current circumstances. First and foremost, 
it would be unwise to embark on another holistic legislative exercise 
simply to rectify a perceived anomaly (or misalignment) inherent in 
one section, which has not even become a subject of substantial 
judicial interpretation. Secondly, it appears that lawmakers, while 
craving for greater appreciation of the stakeholders’ interests by 
directors, were reluctant to state so categorically.  

In other words, it appears the legislative philosophy behind 
enlightened shareholder value might have been to situate the UK’s 
corporate governance model somewhere between the traditional 
common law shareholder primacy theory and the dual consideration 
theory of some continental European countries; even though some 
scholars seemingly think otherwise. Thus, the Commission on the 
Public Policy and British Business have suggested that the Company 
Law Review Steering Group (CLRSG) adopts a pluralist approach to 
corporate governance.92 However, this was rejected by the CLRSG 
on the ground that it might result in directors not being ‘effectively 
accountable to anyone since there would be no clear yardstick for 
judging their performance’.93  

Nevertheless, the CLRSG did not set out simply to codify the 
traditional shareholder primacy theory characteristic of the common 
law paradigm. Indeed, it was thought that the shareholder primacy 
model should be modernised to incorporate stakeholders’ interests in 
                                                        
92 Commission on Public Policy and British Business, Promoting Prosperity: A 
Business Agenda for Britain (Vintage 1997) 107. 

93 Committee on Corporate Governance, Final Report (Gee 1998) para 1.17. 
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line with contemporary practice.94 However, the end result of the 
preceding legislative effort appears to have been blurred and even 
obfuscated by the divergences characterising its understanding. It is, 
however, contended that the divergences that characterise the import 
of the section (the intention of the lawmakers on how best to 
integrate stakeholder interest into the UK’s corporate governance 
model) can be settled by the court through the adoption of a 
teleological approach to construction of the section. 

Teleological construction in this vein entails that the courts construe 
the section pragmatically to integrate fully the stakeholders’ interest 
in similar vein as that of the shareholders. One useful means of 
achieving such a result is for the courts to adopt the approach that 
the actions of directors that are inimical to the interest of the 
stakeholders do not promote the interest of the shareholders. The 
implication would be that directors acting in good faith ‘to promote 
the success of the company for the benefit of its members as a 
whole’95 must take into account the interests of the stakeholders 
otherwise the resultant actions are not ‘to promote the success of the 
company for the benefit of its members as a whole’.96 Arguably, this 
approach could provide the required interpretative elixir that would 
lessen the controversy characterising the section. Similarly, it would 
coalesce stakeholders’ interests with those of shareholders. Apart 
from the fact that the preceding teleological interpretative approach 
obviates the necessity of further legislative reform, such an approach 
would further align the UK corporate governance model with that of 
a significant number of continental European countries. Indeed, the 
divergences that underpin this sphere of corporate governance would 
continue to hold sway for a while attenuated only by judicial 
pronouncement and clarification on the real import of the section. 

 

 

 
                                                        
94 Stephen Girvin, Sandra Frisby and Alistair Hudson, Charlesworth’s Company 
Law (18th edn, Sweet and Maxwell 2010) 331; OECD Guidelines for 
Multinational Enterprises (OECD 2011) 17-26. 

95 Companies Act 2006, s 172(1). 
96 Companies Act 2006, s 172. 
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Conclusion 

The enlightened shareholder approach marks a watershed in the 
protection of stakeholders’ interests. Similarly, the scope of the 
constituent components of stakeholder interests that directors must 
have regard to has laudably been widened. Nonetheless, section 172 
still suffers from the inability of the stakeholders and even 
shareholders to directly enforce it, raising doubts as to the potential 
usefulness of the reform. A stakeholder that doubles as a shareholder, 
along with shareholder(s) per se that have the interest of 
stakeholders at heart, might, however, enforce the section which 
may constitute an ameliorating factor to the above shortcomings, 
subject of course to the vagaries of court approval. Indeed, the 
debate on whether the primacy theory or pluralist theory or even the 
amalgam of the crystallised theories of both holds sway would, no 
doubt, continue to dominate the mind of commentators for the 
foreseeable future. However, courts could lessen the foregoing 
divergences by adopting a teleological interpretative paradigm that 
adequately caters for the stakeholders’ interests. This could be 
achieved by a judicial approach premised on the fact that the actions 
of directors that are inimical to the stakeholders’ interests do not 
‘promote the success of the company for the benefit of its members 
as a whole’. Apart from the fact that the foregoing approach would 
streamline the expectations of the stakeholders, such a position 
would equally align the UK’s corporate governance model with  
contemporary continental and OECD practice.97 

                                                        
97OECD Guidelines for Multinational Enterprises (n 94) 17-26. 
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The Legitimacy of Proprietary Relief 

SIR TERENCE ETHERTON* 

 

This article explores the appropriate scope of proprietary 
relief for breach of fiduciary duty.  It focuses on the 
respective approaches of the common law and equity to 
proprietary relief as background to the departure of the 
Court of Appeal in Sinclair Investments (UK) Limited v 
Versailles Trade Finance Limited from that of the Privy 
Council in AG of Hong Kong v Reid. The paper analyses the 
voluminous academic commentary on those cases.  It calls 
for a better recognition of the coherence of well established 
equitable principles and of the danger of a lack of coherence 
introduced or re-introduced by the decision in Sinclair 
Investments in relation to opportunity gains obtained by 
fiduciaries in breach of their fiduciary duties.  It argues that, 
if there is to be any departure from Reid, there must be a 
sound basis for doing so and one which will leave the law 
both coherent and internally consistent. 

 

The reasoning of the Court of Appeal in Sinclair Investments (UK) 
Ltd v Versailles Trade Finance Ltd1 has provoked a level of interest 
and debate among scholars, practitioners and judges, both here and 
abroad, that some might consider surprising given the apparent 
limited scope of the controversial issue—namely whether or not a 
bribe or secret commission received by a fiduciary in breach of duty 
is subject to a constructive trust in favour of the fiduciary’s 
principal.2  

                                                        
* Chancellor of the High Court of England and Wales. This is an extended version 
of the Chancery Bar Association’s 2014 annual lecture given in the Great Hall of 
Lincoln’s Inn on 30 April 2014. I am very grateful to Professor Robert Chambers 
for his comments on a draft of the lecture. I accept sole responsibility for the views 
expressed. 

1 [2011] EWCA Civ 347, [2012] Ch 453. 
2 At least eight articles or papers were published on the subject between 1987 and 
2010, spanning the period from shortly before Attorney General for Hong Kong v 
Reid [1994] 1 AC 324 up to the decision in Sinclair. See for example Roy Goode, 
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The debate has involved an analysis of case law, principles and 
policy of the highest quality of scholarship. For every jurisprudential 
lunge, there has been a parry and riposte, presenting anything but 
clarity. With a ready concession that any attempt at brevity on this 
subject is bound to lead to almost universal criticism, the broad 
themes run something like the following.3 

                                                                                                                              
‘Ownership and Obligation in Commercial Transactions’ (1987) 103 LQR 433; Sir 
Peter Millett, ‘Bribes and Secret Commissions’ (1993) 1 RLR 7; Peter Watts, 
‘Bribes and Constructive Trusts’ (1994) 110 LQR 178; Darrel Crilley, ‘A Case of 
Proprietary Overkill’ (1994) 2 RLR 57; Gerard McCormack, ‘The Remedial 
Constructive Trust and Commercial Transactions’ (1996) 17 Co Law 3; Peter 
Millett, ‘Proprietary Restitution’ in Simone Degeling and James Edelman (eds), 
Equity in Commercial Law (Lawbook Co 2005); Peter Millett, ‘Jones v Jones: 
Property or Unjust Enrichment?’ in Andrew Burrows and Alan Rodger (eds), 
Mapping the Law: Essays in Memory of Peter Birks (OUP 2006) 265; Andrew D 
Hicks, ‘The Remedial Principle of Keech v Sandford Reconsidered’ (2010) 69 CLJ 
287. Since then an entire issue of Trusts & Trustees (18th volume, 10th issue – 
2012) and at least a further 15 articles or papers have been published on the 
subject of which the following are a selection: David Hayton, ‘Proprietary Liability 
for Secret Profits’ (2011) 127 LQR 487; David Hayton, ‘No Proprietary Liability 
for Bribes and Other Secret Profits’ (2011) 25 Trust LI 3; Roy Goode, ‘Proprietary 
Liability for Secret Profits—A Reply’ (2011) 127 LQR 493; Graham Virgo, ‘Profits 
Obtained in Breach of Fiduciary Duty: Personal or Proprietary Claim?’ (2011) 70 
CLJ 502; Richard Nolan, ‘Bribes: A Reprise’ (2011) 127 LQR 19; Peter Millett, 
‘Bribes and Secret Commissions Again’ (2012) 71 CLJ 583; David Hayton, ‘The 
Extent of Equitable Remedies: Privy Council versus Court of Appeal’ (2012) Co 
Law 161; David Hayton, ‘The Development of Equity and the “Good Person” 
Philosophy in Common Law Systems’ (2012) Conv 263; Tony Molloy, ‘Trading 
with Their Principal’s Capital: Bribes and Other Unauthorized Profit Taking by 
Fiduciaries’ (2012) 18 Trusts & Trustees 925; Andrew Kull, ‘The Metaphorical 
Constructive Trust’ (2012) Trusts & Trustees 945; William Swadling, 
‘Constructive Trusts and Breach of Fiduciary Duty’ (2012) 18 Trusts & Trustees 
985; James Penner, ‘The Difficult Doctrinal Basis for the Fiduciary’s Proprietary 
Liability to Account for Bribes’ (2012) 18 Trusts & Trustees 1000; Carmine Conte, 
‘No Proprietary Relief for Breach of Fiduciary Duty’ (2012) 128 LQR 184; Paul 
McGrath, ‘Constructive Trusts: an Analysis of Sinclair v Versailles’ (2012) 
LMCLQ 517; James Edelman, ‘Two Fundamental Questions for the Law of Trusts’ 
(2013) 129 LQR 66; Peter Watts, ‘Tyrrell v Bank of London - an Inside Look at an 
Inside Job’ (2013) 129 LQR 527; Robert Chambers, ‘Constructive Trusts and 
Breach of Fiduciary Duty’ (2013) 77 Conv 241; Lionel Smith, ‘Constructive Trusts 
and the No-Profit Rule’ (2013) 72 CLJ 260; Sarah Worthington, ‘Fiduciary Duties 
and Proprietary Remedies: Addressing the Failure of Equitable Formulae’ (2013) 
72 CLJ 720; Edward Granger and James Goodwin, ‘Secret Profits, Opportunities 
and Constructive Trusts’ (2013) 21 RLR 85. 

3 In the following paragraphs (A) denotes the argument attacking proprietary relief 
and (D) denotes the argument in defence of proprietary relief. 
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(A): The rule that bribes taken by fiduciaries are subject to a 
constructive trust is unfair to the creditors of an insolvent fiduciary 
because it withdraws an asset from the insolvent estate and in effect 
gives the fiduciary’s principal complete security even though other 
creditors will have been dealing with the insolvent fiduciary in 
ignorance of the constructive trust and indeed (unlike the fiduciary’s 
principal) may have given value for what the insolvent fiduciary 
owes them.4 (D): It is not unfair because the creditor was never 
intended to have the bribe in the first place. (A): That is equally true 
of non-fiduciaries who take bribes, and their bribes do form part of 
the insolvent estate.  

(D): It is the fiduciary relationship that makes all the difference 
because the law provides that a fiduciary should be stripped of all 
advantage obtained when he or she puts themselves in a position 
where their interest may conflict with their duty (the no-conflict rule) 
or where they make a personal profit out of their position without 
their principal’s knowledge or consent (the no-profit rule). (A): That 
can and should be done by an account of profit or some other 
financial mechanism capable of catching all immediate and 
subsequent gain rather than proprietary relief, invisible to the other 
creditors while they were dealing with the insolvent fiduciary, which 
gives the fiduciary’s principal an unfair advantage over the other 
creditors. (D): There are many other situations in which it is 
incontestable that the law imposes a resulting or constructive trust 
equally invisible to other creditors of the insolvent fiduciary; and, in 
any event, it is wrong that the assets available to creditors should 
include the fruits of the fiduciary’s dishonesty, which may include 
any increase in value in an asset purchased with the bribe.  

(A): The nature of relief should not depend upon the fiduciary’s 
degree of misconduct, and indeed the rule for bribes extends to 
secret commissions and other advantages obtained in breach of the 
no-conflict rule or the no-profit rule which may be entirely innocent; 
and, in any event, it could be said that the assets available to 
creditors are expanded by every creditor in respect of a contractual 
or tortious wrong committed by the insolvent defendant who has not 
                                                        
4 Some would contend that the combination of trusts, tracing and the presumption 
against wrongdoers combine to turn the principal’s claim to a bribe into a super 
property right which enables the principal to take gains while avoiding losses and 
the consequences of dissipation by the fiduciary of his or her assets. 
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made full recompense; and further, as already said, bribes paid to 
non-fiduciaries form part of the bribee’s insolvent estate. (D): As 
already stated, the whole point is that the law, that is equity, treats 
the fiduciary’s relationship with and duties to the principal 
differently from those bound by contract or a common law duty of 
care. (A): That is to beg the question whether or not proprietary 
relief rather than personal relief should be given for breach of 
fiduciary duty in taking a bribe or secret commission. 

(D): The case law supports proprietary relief. The fiduciary’s 
obligation is to obtain any benefit, if at all, for his or her principal, 
and equity considers that as done which ought to be done; and so 
the bribe is treated as an authorised investment to which the 
principal has a proprietary claim. (A): That is an amalgam of correct 
and incorrect propositions: the no-conflict rule and the no-profit rule 
are not in question, but the issue of proprietary relief rather than 
personal relief is. (D): Keech v Sandford 5 and Boardman v Phipps 6 
are classic examples of proprietary relief for such breaches of duty. 
(A): On proper analysis neither they nor any other case is clear 
authority for proprietary relief in respect of bribes or secret 
commissions received by a fiduciary. (D): It is clear that in some 
‘opportunity’ cases, that is where the fiduciary has made a profit 
from the opportunity presented by his position as a fiduciary, the 
court has recognised a constructive trust. (A): That is true, but they 
do not extend to the receipt of a bribe; and, in any event, they really 
all need to be looked at again because they are a jurisprudential mess 
and they should be interpreted as recognising a constructive trust 
only where the benefit was intended for the principal. (D): It is clear 
that the existing case law has recognised a constructive trust of an 
‘opportunity’ benefit obtained by a fiduciary even where the 
principal would not or could not have obtained the benefit for 
himself or herself. (A): That is true, but the point was not sufficiently 
argued or understood, or the language of constructive trust must 
have been used loosely and not in a proprietary sense or, if none of 
those, they must be regarded as having been wrongly decided. 

Sitting judges do not have the luxury of throwing their hands up in 
despair at this relentless and seemingly endless debate. Part of the 

                                                        
5 (1726) Sel Cas Ch 61.  
6 [1967] 2 AC 46. 
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problem is that virtually all of the contributors to the debate have 
taken one side or the other, without any attempt to try to find some 
middle ground. One of the few exceptions is Professor Sarah 
Worthington, who, in a recent paper, has suggested a model for 
proprietary remedies for disgorging fiduciary gains designed to 
accommodate what she perceives to be the best of the applicable 
principles, policies and jurisprudence.7 I agree with her approach in 
seeing the heart of the problem and its solution in a rationale of the 
‘opportunity’ cases.8 I shall return to her thesis at the end for I 
believe that, if (which is certainly not my primary position) Reid 9 is 
indeed to be jettisoned, her suggested model is the nearest that 
anyone has so far promoted to achieve a reasonable and workable 
solution in the light of the various points that have been made in the 
debate. 

It would be utterly impossible for me in this paper to deal with all of 
the arguments and case law that have been lobbed at the opposing 
camps. I wish to take a broader and, I hope, simpler perspective of 
the debate and its context. The thesis of this paper is that a principal 
reason for the interest and controversy aroused by Sinclair is that it 
plays out a modern confrontation between those who espouse an 
essentially restrictive and tightly principled common law view of 
proprietary relief and those who favour more fluid, flexible equitable 
principles grounded on concepts of unconscionability and fiduciary 
relationships. 

That is not at all to say that the rival camps fall into two neat groups 
of those with a common law background and those steeped in equity. 
On the contrary, one of the most impressive features of modern legal 
scholarship in this country and elsewhere is the span of expertise of 
leading scholars, particularly restitution scholars, over both common 
law and equity. One of the inevitable (and laudable) consequences of 
that wide span of expertise, however, is the inevitable drive to seek a 
more principled justification (and, in the absence of justification, 
jettisoning) of different rules, remedies and other legal consequences 

                                                        
7 Sarah Worthington, ‘Fiduciary Duties and Proprietary Remedies: Addressing the 
Failure of Equitable Formulae’ (2013) 72 CLJ 720. 

8 This is consistent with what I said in FHR European Ventures LLP v Mankarious 
[2013] EWCA Civ 17, [2013] 3 WLR 466. 

9 [1994] 1 AC 324. 
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applicable to the same facts under common law and equitable 
principles. As Professor Burrows has said: 

… on the assumption that fusion [of common law and 
equity] is a good thing, we as academics, judges and 
practitioners are simply not doing enough to eradicate the 
needless differences in terminology used, and the substantive 
inconsistencies, between common law and equity. In other 
words, to use a rather hackneyed phrase, I am calling on all 
lawyers to take fusion seriously.10 

The issue which arises on proprietary relief, particularly surrounding 
bribes, is whether and to what extent and in what manner, 
harmonisation is in truth achievable in view of the radically different 
history of the jurisprudence at common law and in equity. 

Let us start with the position at common law. It has a very restrictive 
approach to proprietary relief although precisely how restrictive is 
subject to considerable dispute. The standard remedy which 
claimants are awarded for unjust enrichment at the claimant’s 
expense is a personal restitutionary award of money representing the 
benefit which the defendant has wrongly obtained. 

It is possible at common law both to follow an asset, and to trace it 
into a substitute, in the possession of the defendant.11 Tracing has 
been described as a process rather than a claim or remedy, that is to 
say it is the process by which the law identifies something as being a 
substitute for the claimant’s original asset and a substitute for that 
substitute.12 It is not possible to trace at common law through a 
mixed fund.13 

It is a matter of great debate, however, whether the common law 
recognises any proprietary relief beyond the recovery of an asset 
owned by the claimant which the claimant can follow at common 
                                                        
10 Andrew Burrows, ‘We Do This At Common Law But That in Equity’ (2002) 22 
OJLS 1. 

11 See generally: Lionel Smith, The Law of Tracing (Clarendon Press 1997) 162ff. 
12Foskett v McKeown [2001] 1 AC 102, 127-8 (Lord Millett); Andrew Burrows, 
The Law of Restitution (3rd edn, OUP 2010) 117, 123. 

13Taylor v Plummer (1815) 3 M&S 562, 575. What is meant by the expression ‘a 
mixed fund’ is not entirely clear. It appears to mean that the common law cannot 
trace money which is paid into a bank account and mixed with other money in that 
account: see the discussion in Smith, The Law of Tracing (n 11) 165. 
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law into the hands of the defendant.14 In particular, it is hotly 
disputed whether there can be a restitutionary proprietary claim for 
unjust enrichment. William Swadling 15  and Professor Graham 
Virgo16 are the leading academics who deny that there can be any 
such claim and would confine proprietary relief to the vindication of 
a pre-existing title. The reasoning of the House of Lords in Foskett v 
McKeown 17 supports that approach. In that case trust money was 
used, in breach of trust, to pay some life insurance premiums. The 
House of Lords held that the beneficiaries were entitled to a 
proportionate beneficial interest in a trust of the £1m insurance 
proceeds after equitable tracing. The explanation given by the 
majority was that the claim was justified as a pure property claim, 
vindicating pre-existing property rights, as opposed to reversing 
unjust enrichment.18 

Many academics, including Professor Andrew Burrows19 and the 
authors of Goff and Jones (Professor Charles Mitchell, Professor 
Paul Mitchell and Dr Stephen Watterson), 20  disagree with that 
approach and the reasoning (although not the result) in Foskett v 
McKeown and argue that there can be a restitutionary proprietary 
claim for unjust enrichment. They point to the reasoning of the 
House of Lords in Lipkin Gorman v Karpnale Ltd 21 as showing the 
link between a law of restitution based on unjust enrichment and an 

                                                        
14 It is a matter of debate whether common law proprietary rights can be asserted in 
the traceable proceeds of a common law proprietary asset: see the discussion in 
Smith, The Law of Tracing (n 11) 321ff. 

15 William Swadling, ‘A Claim in Restitution?’ (1996) LMCLQ 63; and see also 
William Swadling, ‘Policy Arguments for Proprietary Restitution’ in Simone 
Degeling and James Edelman (eds), Unjust Enrichment in Commercial Law 
(Thomson Reuters Australia 2008) ch 18. 

16 Graham Virgo, Principles of the Law of Restitution (2nd ed, OUP 2006) ch 20 and 
21; Graham Virgo, The Principles of Equity and Trusts (OUP 2012) para 9.1.2. 

17 [2001] 1 AC 102. 
18 And was stated to be the current law in Armstrong DLW GmbH v Winnington 
Networks Ltd [2012] EWHC 10 (Ch), [2012] 3 All ER 425, especially at [62]-[98]. 

19 Andrew Burrows, ‘Proprietary Restitution: Unmasking Unjust Enrichment’ (2001) 
117 LQR 412; Andrew Burrows, The Law of Restitution (3rd edn, OUP 2010) ch 
8. 

20 Goff & Jones: The Law of Unjust Enrichment (8th edn, Sweet & Maxwell 2011) 
ch 37-40. 

21 [1991] 2 AC 548. 
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indirect receipt by the defendant of the claimant’s property. In that 
case the plaintiff solicitors could trace money in their client account 
into cash drawn out by one of the partners and paid to the 
defendant’s club. They were entitled to a monetary award for value 
received by the club (subject to the defendant’s partial defence of 
change of position) on the basis of (so say Burrows and Goff & 
Jones) the club’s unjust enrichment at the plaintiffs’ expense.22 The 
tracing analysis showed that the defendant’s enrichment was ‘at the 
claimant’s expense’. 

They argue that tracing into an unauthorised substitute asset, 
properly analysed, gives rise to a new claim rather than the 
perpetuation of a pre-existing title. As a clear example of a successful 
restitutionary proprietary claim for unjust enrichment, they point to 
Chase Manhattan Bank NA v Israel-British Bank (London) Ltd.23 In 
that case, Goulding J held that a mistaken payment by the claimant 
to the defendant (which was subsequently wound up for insolvency) 
was held on constructive trust for the claimant.  

There is no single theory which fits all the cases,24 and this is not the 
place for me to express my own view on this issue. It is an important 
issue but it is a distraction from and complicates the much narrower 
issue which was the subject of Sinclair and FHR European Ventures 
and is the focus of this paper. What is important to note for the 
purpose of this paper is that even those restitution scholars who 
contend that that there can be a restitutionary proprietary claim in 
response to the defendant’s unjust enrichment insist on the need for 
a rigorous analytical and sound policy justification for such relief as 
opposed to the usual personal monetary claim to reverse the 
defendant’s unjust enrichment. Those scholars, particularly Professor 
Burrows, who argue for proprietary relief for unjust enrichment, 
insist on at least two essential requirements for such relief. Before 
turning to them, it is important to recall that, unlike restitution for a 
civil wrong, such as breach of fiduciary duty, restitution for unjust 
                                                        
22 Andrew Burrows, A Restatement of the English Law of Unjust Enrichment (OUP 
2012) 57; see also Mitchell, Goff & Jones (n 20) 8-34 to 8-36 and 8-86ff. Professor 
Virgo adopts a different interpretation and says that the claim was founded on the 
vindication of property rights and had nothing to do with unjust enrichment: 
Virgo, Principles of the Law of Restitution (n 16) 570. 

23 [1981] Ch 105. 
24 Mitchell, Goff & Jones (n 20) 37-24. 
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enrichment is based upon subtractive enrichment, that is a 
subtraction from the claimant. The defendant must have been 
enriched at the claimant’s expense, which will only have occurred if 
the benefit obtained by the defendant is from the claimant directly or, 
in certain specified circumstances, by way of another person.25 We 
are, therefore, well outside the area of a cause of action for gains 
made by a fiduciary in breach of fiduciary duty otherwise than by 
wrongly acquiring the trust property. 

Professor Burrows’ two essential pre-requisites for proprietary 
restitutionary relief for unjust enrichment (in addition to an unjust 
factor justifying any relief at all) are that (1) the defendant’s 
enrichment must traceably exist in a surviving asset 26  and (2) 
proprietary relief must not be inconsistent with (in Professor 
Burrows’ words—‘destroy’) the law of insolvency. 27  The first 
requirement, the need for a proprietary base to the claim, needs no 
further explanation. Professor Burrows has said that one can deduce 
from the second requirement the policy or principle that the law can 
justifiably create proprietary rights where, analogously to a secured 
creditor, the unjust enrichment claimant has not taken the risk of the 
defendant’s insolvency; or expressed differently, proprietary 
restitution should only be granted where there is an analogy between 
the restitution claimant’s position and that of a secured, rather than 
an unsecured, creditor.28 It is said that examples of the application of 
this policy or principle are cases of subtractive enrichment where the 
claimant’s consent to the defendant’s enrichment has been impaired 
by mistake or duress or undue influence or ignorance and so the 
claimant never intended the defendant to be enriched at all.29 Cases 
said to exemplify the grant of proprietary relief in such 
circumstances are Chase Manhattan Bank NA v Israel-British Bank 

                                                        
25 Burrows, A Restatement of the English Law of Unjust Enrichment (n 22) section 
8. 

26 In the case of subrogation, the defendant’s property claimed by the claimant must 
have been previously subject to an interest which was discharged with property 
formerly owned by the claimant. 

27 Others, such as Professor Robert Chambers and Professor Peter Birks, have 
argued for another requirement: that there must be no period of time when the 
defendant has an unrestricted beneficial ownership of his or her enrichment.  

28 Burrows, The Law of Restitution (n 19) 176. 
29 ibid 178. 
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(London) Ltd, Banque Financiere de la Cite v Parc (Battersea) Ltd 30 
and Foskett v McKeown. 

There are two other important points which permeate academics’ 
analysis of restitution for unjust enrichment. One is the absence of 
any room for judicial discretion. The second, which is related, is the 
absence of any requirement for unconscionability in the defendant’s 
conduct. The categories of unjust enrichment are objective and 
established, such as mistake, duress, undue influence, exploitation of 
weakness, incapacity, and failure of consideration.31 It is for that 
reason that restitution scholars criticise Lord Browne-Wilkinson’s 
qualification in Westdeutsche 32 of the reasoning of Goulding J in 
Chase Manhattan Bank NA v Israel-British Bank (London) Ltd. 
Lord Browne-Wilkinson considered that a constructive trust in 
respect of a mistaken payment can only arise if and when the 
defendant’s conscience is affected. He acknowledged that, on the 
facts in Chase Manhattan Bank, that will have arisen when (but not 
before) the defendant bank became aware that the payment had been 
made under a mistake but failed to repay the money.33 The gloss of a 
test for restitution for unjust enrichment based on conscience has 
been criticised as lacking justification in terms of both principle and 
policy and as also introducing an unacceptable element of 
uncertainty. 

For the same reasons, the possibility of a remedial constructive trust, 
that is to say one imposed in the discretion of the court rather than 
arising automatically as a matter of law, is also opposed. Such a 
constructive trust had been mooted by Lord Browne-Wilkinson in 
Westdeutsche, but has been consistently rejected as unprincipled and 
practically unsound by restitution scholars across the board. 

In summary, so far as relevant to this paper, it can be seen from this 
relatively brief account of a large and difficult area of the law that 
the following important principles permeate the approach of 
academic scholars to restitution for unjust enrichment: (1) there 

                                                        
30 [1999] 1 AC 221. 
31 For others, see Part 3 of the Restatement in Burrows, A Restatement of the 
English Law of Unjust Enrichment (n 22). 

32 [1996] AC 669, 714. 
33 Lord Browne-Wilkinson’s analysis has been followed by the High Court of 
Singapore in Re Pinkroccade Educational Services Pte Ltd [2002] SGHC 186. 
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must be subtractive enrichment of the defendant from the claimant, 
usually directly from the claimant; (2) either (on one view) there can 
be no proprietary restitutionary claim, or (3) a restitutionary 
proprietary claim will lie but only if (a) there is a continuing 
proprietary link from the claimant to a surviving asset in the 
possession of the defendant, and (b) the claim does not subvert the 
law of insolvency; and in any event, (4) there is no requirement of 
unconscionable conduct by the defendant, nor (5) does a 
restitutionary claim for unjust enrichment or any relief for it turn on 
the court’s discretion. 

Those fundamental principles of restitution for unjust enrichment 
are quite different from long established principles of equity in the 
context of proprietary relief. It is possible to some extent to isolate 
the two different fields of jurisprudence by the separate 
categorisation of restitution for unjust enrichment and restitution for 
wrongs, such as breach of fiduciary duty. It is obvious, however, that 
some factual situations can found both a claim in unjust enrichment 
and a claim for relief in equity for a civil wrong. Professor Burrows 
has said in terms that constructive trusts imposed on gains made by 
equitable wrongs are examples of proprietary restitution reversing 
unjust enrichment.34 The problem for those seeking some semblance 
of coherence between the two in practice, as distinct from utopian 
theory achievable only by Parliament, is that very different policies 
and principles have permeated the two different legal traditions. 
Unless those traditions are clearly understood and (where necessary) 
observed, intermittent steps by the courts to achieve coherence 
between different categories of legal claim may come at the high 
price of causing incoherence elsewhere. 

There are two obvious but fundamental truths about equity that are 
relevant to this paper. The first is that proprietary relief is far more 
widely available in equity than at common law.35 The second is that 
maintaining the integrity of the fiduciary relationship is a central 
policy in equity. 

                                                        
34 Burrows, ‘Proprietary Restitution: Unmasking Unjust Enrichment’ (n 19) 423-
424. 

35 Ben McFarlane, ‘The Centrality of Constructive and Resulting Trusts’ in Charles 
Mitchell (ed), Constructive and Resulting Trusts (Hart 2010) ch 6. 
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Let us look first at the prevalence in equity of proprietary relief. 
Unlike the position at common law, it is possible to trace in equity 
into a mixed fund. Further, proprietary relief is given by resulting 
trusts, constructive trusts, common intention constructive trusts and 
proprietary estoppel. At the risk of giving so brief a description of 
these legal mechanisms as to mislead, they can be very shortly 
described as follows. 

I mention first, in order to dispose of it quickly, proprietary estoppel. 
It does not play an important role in this paper. It is relevant, 
however, to showing the flexibility of equity in providing proprietary 
or other relief where there has been unconscionable conduct.36 In 
particular, it is to be noted that, where proprietary estoppel has been 
established, the court will grant the minimum relief that will best 
satisfy the just expectations of the claimant. The court, in its 
discretion, might order the transfer of property or of an equitable 
interest in it, or impose a lien or other security interest or order 
financial compensation without any security interest. In terms of the 
focus on the defendant’s unconscionable conduct, the breadth of the 
relief that might be granted by the court and the court’s freedom to 
choose between a range of remedies from the purely monetary to the 
entirely proprietary is the very antithesis of the sharp edged and 
carefully circumscribed intervention of the common law in cases of 
unjust enrichment.37 

I turn to resulting trusts. These can arise where there is a voluntary 
payment or transfer of property and no intention to make a gift; 
where property is purchased in the name of another; and where a 
change in ownership has not completely disposed of the beneficial 
interest. Typically, a resulting trust arises where property is 

                                                        
36 See e.g. Taylors Fashions Ltd v Liverpool Victoria Trustees Co Ltd [1982] QB 
133, 151-152 (Oliver J); although for a more critical analysis and categorisation, 
see Ben McFarlane, ‘Understanding Equitable Estoppel: From Metaphors to Better 
Laws’ (2013) Current Legal Problems 267. 

37 Nicholas Hopkins, ‘Unconscionability, Constructive Trusts and Proprietary 
Estoppel’ in Michael Bryan (ed) Private Law in Theory and Practice (Routledge-
Cavendish 2006) ch 9. 
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transferred gratuitously and there is insufficient evidence to 
determine that the claimant intended to make a gift.38 

As to constructive trusts, William Swadling advances with impressive 
logic and analysis the theory that constructive trusts do not confer 
substantive rights and are no more than a legal fiction for orders 
which the court wishes to make in relation to the transfer of 
property rights.39 For the purpose of this paper, however, I shall 
adhere to the more conventional view that constructive trusts arise 
as a matter of law, that is to say as institutional rather than 
discretionary remedial constructive trusts,40 in a variety of situations. 

Constructive trusts can be broadly analysed as arising either (1) to 
give effect to the common intention of the parties, or (2) to deprive 
the defendant of the gains of his or her wrongdoing, or (3) to reverse 
a voidable transaction (or, more broadly, unjust enrichment).41 One 

                                                        
38 Westdeutsche [1996] AC 669; Re Vinogradoff [1935] WN 68; Vandervell v IRC 
[1967] 2 AC 291; El Ajou v Dollar Land Holdings plc (No. 1) [1993] 3 All ER 
717; Lavelle v Lavelle [2004] EWCA Civ 223, [2004] 2 FCR 418 

39 William Swadling, ‘The Fiction of the Constructive Trust’ (2011) 64 Current 
Legal Problems 399. 

40 By contrast remedial constructive trusts form part of the law of other 
Commonwealth jurisdictions such as Australia, New Zealand and Canada. 

41 There will plainly be an overlap between many cases in (2) and (3). In cases of 
rescission at common law (such as for fraud, duress and mental incapacity) the 
legal title automatically revests in the claimant, and in such cases it is possible to 
characterise the revesting as a proprietary remedy for unjust enrichment. At this 
point in this paper, I am considering the position in equity (e.g. where there has 
been misrepresentation, undue influence, unconscionable dealing or breach of 
fiduciary duty). I do not address here the issue whether Lord Browne-Wilkinson 
was correct to state in Westdeutsche that a constructive trust could not arise unless 
the defendant’s knowledge was such as to make his or her conduct unconscionable. 
That view has been criticised by several academics: see Mitchell, Goff & Jones (n 
20) 38-09 to 38-11; but see what I said in ‘The Role of Equity in Mistaken 
Transactions’ (Annual Lecture to the Association of Contentious Trust and Probate 
Specialists, 20 November 2013) available online at: 
<www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/chancellor-speech-
actaps-annual-lecture-20112013.pdf> accessed 23 March 2014. In El Ajou v 
Dollar Holdings plc [1993] 3 All ER 717, 734 Millett J characterised the trust of 
an equitable title on rescission as a resulting trust rather than a constructive trust 
but that characterisation is not universally accepted. Also, I shall not address here 
the wider role ascribed to resulting trusts by Professor Birks (Peter Birks, ‘Trusts 
Raised to Reverse Unjust Enrichment: the Westdeutsche Case (1996) 4 RLR 3) and 
Professor Chambers (Robert Chambers, Resulting Trusts (Clarendon Press 1997)) 
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of the problems with the jurisprudence is that the courts, when 
holding that there is a constructive trust, do not always clearly 
identify the type of constructive trust in question.  

The first category embraces matters as diverse as the perfection of 
imperfect gifts, gifts in contemplation of death (donatio mortis 
causa), fully secret and half secret trusts, mutual wills, the common 
intention constructive trust and the trust which arises on a contract 
for the sale of land. They are each manifestations of social policy. 

That is well illustrated by the common intention constructive trust, 
which typically arises in the domestic setting where a couple live 
together in a property, the legal title to which does not reflect the 
shares which they intended each of them to have or which the court 
considers that they would have agreed to have if they were fair and 
reasonable people and had brought their minds to bear on the 
point.42 It may be possible to characterise even this form of trust as 
grounded in the notion of unconscionability, namely the denial by 
the legal owner of the beneficial interest which ought fairly and 
reasonably to be conceded to his or her spouse or partner.43 The 
trust can be seen as a legal construct devised to meet a particular 
social problem, which Parliament has failed to tackle.44 

A constructive trust which has been treated as originating from the 
same principles, but is better analysed as arising from breach of 
fiduciary duty, is the joint venture constructive trust. It is best 
exemplified in Banner Homes Group Ltd v Luff Developments 
Ltd.45 

There are many different examples of constructive trusts to recover 
the fruits of the defendant’s wrongdoing. They include the recovery 
of property which the defendant was aware was mistakenly 
transferred by the claimant; the recovery of property which has been 

                                                                                                                              
on the basis that it responds to the claimant’s absence of intention that the 
defendant should receive the property beneficially. 

42 The modern law, which is not without controversy, is to be found primarily in 
Stack v Dowden [2007] UKHL 17, [2007] 2 AC 432 and Jones v Kernott [2011] 
UKSC 53, [2012] 1 AC 776. 

43 Sir Terence Etherton, ‘Constructive Trusts: a New Model for Equity and Unjust 
Enrichment’ (2008) 67 CLJ 265.  

44 Stack v Dowden (n 42) [40]-[46] (Baroness Hale). 
45 [2000] Ch 372. 
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stolen from the claimant or obtained by fraud or undue influence; 
the recovery of property received by the defendant in the knowledge 
that it was transferred to him or her by another person in breach of 
that person’s fiduciary duty; the recovery of property acquired by an 
agent for himself or herself which he or she had been authorised by 
the principal to purchase for the principal; and the recovery of 
property acquired by a fiduciary as a result of breach of fiduciary 
duty—either the trust property itself or other property acquired 
through the wrongful exploitation of an opportunity which 
presented itself due to his or her fiduciary position. 

Where a voidable transaction is set aside, the conventional view is 
that the property transferred by the claimant to the defendant 
pursuant to the transaction is subject to a constructive trust in 
favour of the claimant.46 

There are six broad points that must be made at this point on the 
basis of such cases. The first is that many of those situations giving 
rise to a resulting or constructive trust could equally well be 
categorised as giving rise to a claim for restitution for unjust 
enrichment.  

Secondly, it is not surprising, therefore, that, amongst many others, 
restitution scholars47 ask the question whether such cases accord or 
should accord with the principles governing the award of proprietary 
relief for unjust enrichment and whether they are consistent with 
cases in which other proprietary remedies have been awarded or 
withheld on similar facts. 

Thirdly, there are well-established lines of cases where equity 
imposes a constructive trust to capture property in the hands of the 
defendant which neither came from the claimant nor falls within the 
types of case where the defendant’s enrichment is deemed to be at 
the claimant’s expense even though obtained from someone other 
than the claimant.48 Such cases fall, therefore, outside the scope of 
any claim for unjust enrichment. More to the point, they show the 

                                                        
46 As I have said earlier, some would characterise the third type of constructive trust 
as restitution of unjust enrichment. 

47 For example: Mitchell, Goff & Jones (n 20) 38-33, 38-36. 
48 See section 8 in Part 2 of the Restatement in Burrows, A Restatement of the 
English Law of Unjust Enrichment (n 22). 
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historically wider reach of equity, both in terms of claim and type of 
relief, than restitutionary claims for unjust enrichment.  

Fourthly, in many cases where equity has imposed a constructive 
trust, unlike the cause of action for restitution for unjust enrichment, 
proof of the defendant’s unconscionable conduct is essential.49 

Fifthly, many of these cases exemplify a core policy of equity to 
accord special value to fiduciary relationships, that is to say to 
impose sanctions for breach of fiduciary duty that give the fullest 
protection to those to whom fiduciary obligations are owed, both (1) 
by recouping to the most perfect extent any benefits obtained by a 
fiduciary from breach of the fiduciary relationship and also (2) 
acting as a deterrence.50 This is properly described as both a legal 
and a social policy. It has no equivalent at common law. It is not 
part of the law of restitution for unjust enrichment. It sits alongside 
the other laws of this country, including our insolvency laws. It is 
plainly open to Parliament to qualify its application. Parties can do 
so by agreement, as is often done in commercial fiduciary relations. 
The extent to which it would be appropriate for the courts to do so 
at any one moment in our history as a matter of perceived social or 
economic policy is at the least debatable.51 

Sixthly, as is obvious, in every one of those (many) cases where a 
constructive trust arises the claimant is in a better position than 
unsecured creditors if the defendant is insolvent. 

The current debate about the proper extent of proprietary relief in 
equity has been ignited by the issue of bribes. The law on this was 
long thought to have been settled both in this country and 
throughout other common law countries by the decision of the Privy 
Council in Attorney General of Hong Kong v Reid, which 
considered the Court of Appeal in Lister v Stubbs 52 to have been 
plainly wrong in failing to acknowledge that the bribes received by 
an agent were held on constructive trust for the principal. The Court 

                                                        
49 Indeed, for Lord Browne-Wilkinson, that was the unifying principle of the 
constructive trust: Westdeutsche [1996] AC 669, 705. 

50 Bray v Ford [1896] AC 44, 50-51 (Lord Herschell). 
51 Without the court having the benefit of evidence such as would be obtained by 
Parliament or the Law Commission. 

52 (1890) 45 Ch D 1. 
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of Appeal in Sinclair Investments (UK) Ltd v Versailles Trade 
Finance Ltd,53 however, decided to follow Lister rather Reid. That 
was, on the face of it, rather curious. As I pointed out in FHR 
European Ventures LLP v Mankarious 54 it was not strictly necessary 
to reach the decision on the facts of that case for the Court of 
Appeal to hold that it should follow Lister rather than Reid. The 
effect of doing so was to bring the law of England and Wales out of 
kilter with other current and former Commonwealth countries, 
including, of course, New Zealand, the country for which the Privy 
Council was the final court of appeal in Reid. Moreover, bribery, of 
all social ills, is one which both the Law Commission and the UK 
legislature now recognise as particularly pernicious, meriting a 
modern and comprehensive criminal code.55 

The analysis in Sinclair rests on a threefold categorisation of 
situations in which a fiduciary obtains a benefit in breach of 
fiduciary duty: (1) where the benefit is or was an asset belonging 
beneficially to the principal (category 1); (2) where the benefit has 
been obtained by the fiduciary taking advantage of an opportunity 
which was properly that of the principal (category 2); and (3) all 
other cases (category 3). In the case of categories 1 and 2, but not 
category 3, the benefit is held on constructive trust for the principal. 
According to the reasoning in Sinclair, bribes received by the 
fiduciary fall within category 3. 

It is not necessary or appropriate now to repeat everything that I 
said about that categorisation in FHR European Ventures.56 It is 
sufficient to make the following three uncontroversial statements. 
The fact that bribes were held to fall within category 3 rather than 
category 2 shows that some ‘opportunity’ cases fall within category 
2 and others within category 3. The explanation for the difference 
given by Lord Neuberger MR, who gave the only reasoned judgment 
in Sinclair, is that opportunity cases in category 3, unlike those in 
                                                        
53 [2011] EWCA Civ 347, [2012] Ch 453. 
54 [2013] EWCA Civ 17, [2013] 3 WLR 466, [102]. 
55 Law Commission, Reforming Bribery (Law Com No 313, 2008), leading to the 
Bribery Act 2012. 

56 I shall not repeat what I said in FHR European Ventures about Fawcett v 
Whitehouse (1829) 1 Russ & M 132, Re Morvah Consols Tin Mining Co 
(McKay’s Case) (1875) 2 Ch D 1, and Bagnall v Carlton (1877) 6 Ch D 371, all of 
which are relevant to this issue but none of which were cited in Lister or Sinclair. 
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category 2, are not ‘properly [those] of the beneficiary’57 and are not 
‘beneficially owned by the claimant’.58 Those expressions represent 
his gloss on the case law and are not to be found in the cases 
themselves. 

Those expressions do bring about some appearance of an alignment 
with the restriction on restitutionary proprietary claims in unjust 
enrichment in that, actually (category 1) or conceptually (category 2, 
with Lord Neuberger’s gloss), the benefits in categories 1 and 2 
represent the original traceable property of the claimant. I say 
‘conceptually’ in the case of category 2 because I very much doubt 
that any restitution scholar would go so far as to say that a 
proprietary restitutionary claim for unjust enrichment could extend 
to such an ‘opportunity’ gain or, if it did, what would be the proper 
jurisprudential basis for distinguishing it from other opportunity 
gains in category 3. 

That highlights the real problem created by the analysis in Sinclair, 
namely a sound basis for distinguishing in equity between one type 
of opportunity case and another against a background in which, 
unlike the common law, (1) equity facilitates proprietary relief in a 
wide variety of circumstances; (2) in particular, equity will impose a 
constructive trust to capture the benefits obtained by the defendant 
through equitable wrongdoing; (3) such a constructive trust will 
extend to benefits which have not come from the claimant’s 
principal but from the defendant’s own endeavours; (4) the 
paradigm case of the constructive trust for wrongdoing is that 
imposed on a fiduciary for breach of duty, the extent of the remedy 
(both for an account of profit and proprietary relief) being intended 
both to deprive the defendant of wrongdoing to the fullest extent 
and to act as a deterrence to others in a like position. 

There are four well established types of opportunity case where a 
constructive trust has been imposed to recoup to the claimant the 
benefit of the defendant’s breach of fiduciary duty: the agency cases, 
the joint venture cases, the financial dealing cases, and the company 
director cases. All four may be seen as examples of the same theme 
of the intervention of equity by way of constructive trust in cases 

                                                        
57 Sinclair (n 53) [88]. 
58 ibid [89]. 
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where the defendant has used the opportunity presented by his or 
her fiduciary position to obtain a benefit from third parties. 

The principle underlying the agency cases is that it is a fraud on the 
part of an agent who is engaged to acquire property for his principal 
to deny his trust of the property and to claim the property for 
himself or herself.59 The agent will hold the property on constructive 
trust for the principal. 

The joint venture cases, exemplified by the so-called Pallant v 
Morgan 60 equity and most notably the decision in Banner Homes,61 
were summarised in general terms as follows by Lord Scott (with 
whom three of the other members of the Appellate Committee 
agreed) in Cobbe v Yeoman’s Row Management Ltd:62 

A particular factual situation where a constructive trust has 
been held to have been created arises out of joint ventures 
relating to property, typically land. If two or more persons 
agree to embark on a joint venture which involves the 
acquisition of an identified piece of land and a subsequent 
exploitation of, or dealing with, the land for the purposes of 
the joint venture, and one of the joint venturers, with the 
agreement of the others who believe him to be acting for 
their joint purposes, makes the acquisition in his own name 
but subsequently seeks to retain the land for his own benefit, 
the court will regard him as holding the land on trust for the 
joint venturers.63 

I explained in Crossco No.4 Unlimited v Jolan Limited 64 why, in my 
view, Banner Homes and the other cases in which the Pallant v 
Morgan equity has been applied are best interpreted as cases in 
which the court, pursuant to the imposition of a constructive trust, 
deprives the defendant of an advantage obtained in breach of trust. 

                                                        
59 See the classic statement in Rochefoucauld v Boustead [1897] 1 Ch 196, 206; and 
see Peter G Watts (ed), Bowstead & Reynolds on Agency (19th edn, Sweet & 
Maxwell 2010) para 2-037 and the cases cited there. 

60 [1953] Ch 43. 
61 [2000] Ch 372. 
62 [2008] UKHL 55, [2008] 1 WLR 1752. 
63 ibid [30]. 
64 [2011] EWCA Civ 1619, [2012] 2 All ER 754. 
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The paradigm of what I have broadly described as the financial 
dealing cases is Boardman v Phipps.65 It has been regarded since it 
was decided nearly 50 years ago as the definitive case on the duty of 
fiduciaries not to enter into transactions which involve or may 
involve a conflict between their personal interests and their 
obligations to those to whom they owe fiduciary duties. It has been 
impressed on the minds, if not the hearts, of generations of students. 
The House of Lords upheld the decision of Wilberforce J at first 
instance. The facts are too well known to require setting them out 
here. The important points, for the purpose of this paper, are that 
the opportunity for the defendants to purchase the shares for 
themselves arose because and only because of their position as 
representatives of the trustees and the information they had acquired 
as such about the company’s affairs; the shares purchased by them in 
breach of their fiduciary duty could not have been purchased by the 
trust itself without an order of the court because they were not an 
authorised investment; the defendants acted in the honest but 
mistaken belief that they could purchase the shares; and they 
improved, through their own efforts, the business of the company 
and thereby benefited the trust, which kept its minority shareholding 
in the company, as well as themselves. For the reasons that I gave in 
FHR European Ventures, I consider it is quite clear that the order of 
Wilberforce J, upheld in the House of Lords, gave effect to the claim 
in the writ that the shares acquired by the defendants in breach of 
their fiduciary duty were held on constructive trust. That point had 
been regarded as unclear by the first instance judge and the Court of 
Appeal in Sinclair, even though Professor Burrows had specifically 
pointed out in his book on restitution that in Boardman constructive 
trust terminology was used.66 

The last category of opportunity case which I have mentioned 
comprises the company director cases. These are cases in which 
constructive trusts have been recognised to bind company directors 
                                                        
65 Boardman (n 6). This is the broadest category, for which my description is 
inadequate. Keech v Sandford (1726) Sel Cas Ch 61 (trustee of lease obtained a 
renewal of the lease for his own benefit) may be said to fall within it; although to 
the contrary see Andrew D Hicks, ‘The Remedial Principle of Keech v Sandford 
Considered’ (2010) 69 CLJ 287 and William Swadling, ‘Constructive Trusts and 
Breach of Fiduciary Duty’ (2012) 18 Trusts & Trustees 985, 990-991. 

66 I do not agree, therefore, with the doubts on this point expressed by Darrel 
Crilley, ‘A Case of Proprietary Overkill’ (1994) 110 LQR 178. 
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who divert to themselves contracts or corporate opportunities which 
ought properly to be taken up, if at all, by their companies.67 A 
classic example is Bhullar v Bhullar68. In that case, the Court of 
Appeal was clear that a property acquired by the directors in breach 
of their duty to their company was held on constructive trust for the 
company whether or not the company would have taken up the 
opportunity for itself.69 

There are, therefore, at least four types of case in which, according 
to long established equity jurisprudence, the benefits gained by 
fiduciaries otherwise than by way of subtraction from their 
principal’s property will be held on constructive trust for the 
principal. At least two of those categories directly, and a third 
indirectly, have been endorsed by the House of Lords.70 There being 
no subtractive benefit in those cases, they could not have been the 
subject of a common law claim for unjust enrichment let alone a 
proprietary restitution claim for unjust enrichment. 

The Sinclair case has been followed by a slew of learned articles and 
other commentary, including two notable public debates at 
Cambridge and London between father and son, Lord Peter Millett 
and Richard Millett QC. It is not difficult to see why it has generated 
such passion. The supporters and opponents of Sinclair, like those 
who previously (before and after Reid) vented their views about 
Lister, fall broadly into two camps: those whose primary scholarship 
lies in the field of the common law, especially restitution, and those 

                                                        
67 See David Hayton, Paul Matthews and Charles Mitchell, Underhill & Hayton: 
Law of Trusts and Trustees (18th edn, LexisNexis Butterworths 2010) paras 27.39ff 
and the cases cited there. 

68 [2003] EWCA Civ 424, [2003] 2 BCLC 241. 
69 ibid [41] (Jonathan Parker LJ). For a review of the pre-Reid opportunity cases, 
and the principle that it is irrelevant to the relief in those cases whether the 
principal would or could have taken advantage of the opportunity, see Paul 
McGrath, ‘Constructive Trusts: an Analysis of Sinclair v Versailles’ (2012) 
LMCLQ 517; and on that same point see Sarah Worthington, ‘Fiduciary Duties 
and Proprietary Remedies (n 7) 728. 

70 The House of Lords in Cobbe and the House of Lords in Boardman recognising 
the joint venture cases and the financial dealing cases respectively; and the House 
of Lords in Cobbe, by recognising the Pallant v Morgan equity through the joint 
venture cases also in effect recognising the agency cases. 
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whose primary scholarship lies in the field of equity and trusts.71 The 
former are broadly speaking in favour of Lister and Sinclair. The 
latter are broadly speaking in favour of Reid. For common law and 
restitution scholars, personal monetary relief is the primary remedy 
and proprietary relief must be strictly principled and take subject to 
the underlying principles of the insolvency laws. For the scholar 
steeped in the study of equity and trusts, on the other hand, leaving 
aside the wide reach of equity in cases of proprietary estoppel, 
proprietary relief in the form of resulting and constructive trusts is ‘a 
given’ in an extensive variety of situations; there is no principle of 
such relief taking second place to monetary compensation; and the 
integrity of fiduciary relationships and the precise fulfilment of 
fiduciary obligations are central to the jurisprudence. 

I do not intend to address the many excellent and thought provoking 
articles that have been published on this debate that has been 
rumbling on since well before Reid, and which most commentators 
thought had been put to rest by the decision in that case. I do believe, 
however, that clarity of vision can be distorted by the detail of the 
reasoning, the references to past cases and the numerous attempts to 
support, distinguish or discredit one case after another in this hot 
debate. The following are, to my mind, broadly uncontroversial but 
important points which should provide some enlightenment. 

(1) There is no self-evident answer to the question whether it is 
more socially or economically desirable to enlarge the assets 
available to the general body of creditors by denying 
proprietary relief in respect of bribes taken in breach of 
fiduciary duty than to permit such proprietary relief. This is a 
social and economic question, on which there can be 
legitimate differences of view of equal weight. The Privy 
Council in Reid was fully aware72 of the rival arguments 
which were set out in Peter Millett’s 1993 article on ‘Bribes 
and Secret Commissions’,73 which referred to and addressed 
the views (against proprietary relief) of Peter Birks in his 
Introduction to the Law of Restitution (1985) and Roy 

                                                        
71 I acknowledge, of course, that, like all generalisations, there are exceptions. As I 
noted earlier in this paper, there are scholars versed in both areas of jurisprudence. 

72 Reid (n 9) 337. 
73 (1993) 1 RLR 7. 
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Goode’s 1987 article on ‘Ownership and Obligation in 
Commercial Transactions’.74 The Board of the Privy Council, 
which included Lord Templeman, Lord Goff and Lord Lloyd, 
made clear its preference in declining to follow Lister. 

(2) Where there are rival social or economic policies on which 
there is no reasonably clear national preference, the courts, 
unlike Parliament and the Law Commission, are not 
generally well placed to choose between them although 
sometimes they are compelled or feel compelled to do so.75 
By contrast, the courts often can, and then should, do a great 
deal to advance consistency, predictability and accessibility, 
which are core ingredients of the Rule of Law.76 

(3) It is not possible sensibly to distinguish the receipt of bribes 
by a fiduciary from other categories of opportunity benefits 
obtained by a fiduciary in breach of trust unless the leading 
cases of Keech v Sandford 77 and Phipps v Boardman 78 are 
taken otherwise than at face value. 79  That is why such 

                                                        
74 (1987) 103 LQR 433. 
75 See the view expressed by Baroness Hale in Stack v Dowden (n 42) [46] that, 
there being no prospect of Parliament legislating for a statutory scheme on the 
property rights of couples in the event of a relationship breakdown, the courts had 
to develop the legal principles and policy. 

76 Lord Bingham in The Rule of Law (Penguin 2010), put forward 8 principles 
underlying the concept of the Rule of Law. He summarised its core as being that all 
persons and authorities within the state, whether public or private, should be 
bound by and entitled to the benefit of laws publicly made, taking effect (generally) 
in the future and publicly administered by the courts. Some legal philosophers have 
seen the Rule of Law as meaning that the law itself has certain inherent qualities, 
such as clarity, prospectivity, stability, openness and access to an impartial 
judiciary (see Joseph Raz ‘The Rule of Law and its Virtue’ (1977) 93 LQR 195, 
and The Authority of Law (1979). Lon Fuller’s requirements were generality, 
public promulgation, stability, consistency, fidelity to purpose and prohibition of 
the impossible (see Lon Fuller, The Morality of Law (Yale University Press 1964)). 

77 Hicks (n 65). 
78 Darrel Crilley, ‘A Case of Proprietary Overkill’ (1994) 2 RLR 57. 
79 And, for that matter, Fawcett v Whitehouse (1829) 1 Russ & M 132; see Crilley 
ibid. And see also Professor Peter Watts’ extensive analysis of Tyrrell v Bank of 
London (1862) 10 HL Cas 26, a case cited in both Sinclair and FHR European 
Ventures: Peter Watts, ‘Tyrrell v Bank of London - an Inside Look at an Inside Job’ 
(2013) 129 LQR 527.  
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impressive intellectual endeavour has been devoted to doing 
so by those who dislike Reid. 

(4) Even if it is correct on close analysis to discount those 
leading cases as examples of constructive trusts of benefits 
obtained by fiduciaries otherwise than from their principals 
in breach of duty, that still leaves the issue of making a 
principled distinction between the bribe cases and the 
remaining established opportunity cases, namely the agency 
cases, the joint venture cases and the company director cases. 
It leaves the issue whether, if a principled distinction can be 
made, that will leave the law more predictable, consistent 
and accessible. There was no attempt in Sinclair to relate the 
categories to the different types of constructive trust which I 
described earlier. All this inevitably raises the question 
whether the expressions which emerged for the first time in 
Sinclair as marking a principled distinction, namely the 
description of opportunities within category 2 as ‘properly 
that of the beneficiary’ 80  or ‘beneficially owned by the 
claimant’,81 are a practical and helpful test as opposed to the 
statement of a conclusion. 

(5) It leaves the issue, addressed in FHR European Ventures, 
whether bribe and secret commission cases are all the same 
kind of opportunity case and so fall within category 3 or, if 
they are different, what would make them different and 
whether that would be easily deducible from the test to be 
applied. 

(6) Against the background of the concerns in (3), (4) and (5) 
Professor Lionel Smith must surely be correct in his view that 
the no-profit rule is the only single unifying rule.82 The issue 
at the heart of the present debate, which at the end of the day 
is one of policy, is whether the simplicity of a single rule with 

                                                        
80 Sinclair (n 53) [88]. 
81 ibid [89]. 
82 Lionel Smith, ‘Constructive Trusts and the No-Profit Rule’ (2013) 72 CLJ 260. 
Even Dr Andrew Hicks, who has subjected Keech v Sandford to a penetrating 
reappraisal accepts that ‘the broad remedial principle also had the advantage of 
generating a neat doctrinal symmetry which furthered the goals of certainty, 
coherence and the appearance of legitimacy’: Hicks (n 65) 313. 
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the same proprietary and personal remedies available in 
every case should be qualified in some cases so as to restrict 
the availability of a proprietary remedy. The question is 
whether the coherence and predictability that accompany 
uniformity and simplicity should be sacrificed in the interests 
of some greater policy consideration. 

(7) There remains the general issue as to when it is appropriate 
for a court of England and Wales (or for that matter the 
Supreme Court) to refuse to follow a decision of the Privy 
Council and to prefer an earlier decision of the Court of 
Appeal of England and Wales which has been expressly 
disapproved and not followed in a subsequent Privy Council 
case.83 It seems obvious, if only because of the involvement of 
Lords Templeman, Goff and Lloyd in the decision in Reid, 
that, if Sinclair had come before the House of Lords’ 
Appellate Committee at the same time or shortly after Reid, 
the Appellate Committee would not have preferred Lister to 
Reid. Moreover, in considering that issue, it must be relevant 
to ask whether it is material that, in reaching its decision, the 
board of the Privy Council was acting as the final court of 
appeal from a member of the commonwealth and a common 
law country, the law of which was for all relevant purposes 
the same as that of England and Wales.84 That itself raises 
questions about the role that the Privy Council formerly 
assumed and now assumes for itself in providing a 
harmonising lead on matters such as trust law in common 
law countries.85 That is itself a sub-topic of a wider issue 
about the desirability of harmonising the laws in countries 
which trade with each other and can affect that trade, which 
is certainly something that bribery and corruption can do. It 
must also be relevant to ask in that context whether it makes 

                                                        
83 See the discussion by Professor Richard Nolan in ‘Bribes: A Reprise’ (2011) 127 
LQR 19; and see also David Hayton, ‘The Extent of Equitable Remedies: Privy 
Council versus Court of Appeal’ (2012) Co Law 161. 

84 New Zealand has, as I have said, recognised the remedial constructive trust, but 
the decision in Reid was as to the existence of an institutional trust. 

85 Sinclair, in following Lister, has brought the law of England and Wales out of line 
with New Zealand, Australia, Singapore, the United States and Canada: Grimaldi v 
Chameleon Mining NL (No. 2) [2012] FCAFC 6, paras 569ff (on this point, para 
582). 
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any difference that Parliament has not sought to legislate in 
the intervening period of just under 20 years to achieve the 
legal, economic and social change for which Professor Goode 
was contending in his 1987 article and which the Privy 
Council in Reid rejected. What Parliament has done in the 
meantime is to legislate for a comprehensive criminal code on 
bribery and corruption, with an extra territorial reach, as a 
serious evil affecting our society here and abroad. 

Of all those points, those in (4), (5) and (6) most clearly expose the 
weakness of the analytical legitimacy of Sinclair and all its 
supporters so far in the perfectly laudable attempt to provide a 
sound principled basis for proprietary relief or its absence in the case 
of bribes and other opportunity gains in breach fiduciary duty. The 
distinction between categories (2) and (3) in Sinclair is not supported 
by any clear line or useful test and does not explain the decided cases 
or the proper basis for saying any of them were wrongly decided. A 
broad consensus to that extent does seem to be emerging among 
commentators.86 

Professor Sarah Worthington is, I would respectfully suggest, the 
only person so far to have focused in a positive way on that issue as 
a trigger for formulating a possible framework for reconciling the 
two warring camps. In a recent penetrating analysis, 87  which 
questions assumptions and assertions by both sides of the debate and 
seeks to revert to first principles, Professor Worthington has 
distinguished between the no-conflict rule and the no-profit rule to 
mark a principled divide between proprietary and non-proprietary 
relief. She proposes dividing a fiduciary’s disloyal gain into the 
following three categories, the first two of which entitle the principal 

                                                        
86 William Swadling, a firm anti-Reid scholar, has candidly accepted that Lord 
Neuberger’s ‘concession to what may be called “the opportunity doctrine” may 
well prove the Achilles’ heel of Sinclair, for it is difficult to see any principled 
reason to distinguish gains made through the use of an opportunity “belonging to” 
the principal, and those made otherwise. Both are breaches of obligations of 
fidelity, and the notion that the “opportunity” belongs to the principal and is 
therefore pre-existing “property” is nothing more than a metaphor’: Swadling 
(ni65) 993. See also Robert Chambers, ‘Constructive Trusts and Breach of 
Fiduciary Duty’ (2013) 77 Conv 241; Edward Granger and James Goodwin, ‘Secret 
Profits, Opportunities and Constructive Trusts’ (2013) 21 RLR 85. 

87 Worthington (n 7). 
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to proprietary relief and the third of which gives rise only to a 
personal claim: 

(1) gains derived from use of the principal's property (regardless 
of the nature of the use); 

(2) gains derived from opportunities which are within the scope 
of the fiduciary's endeavour on the principal’s behalf (i.e. 
gains involving ‘conflicts of duty and interest’, but with it 
then being irrelevant that none of the principal’s property 
was used in acquiring the gain); 

(3) any other gains derived from opportunities which are not 
within the scope of the fiduciary’s endeavour and do not 
involve use of the principal’s property.88 

As Professor Worthington explains, under this model the cases 
falling only within category (3) are exceptionally rare, but they 
would include Reid. Lister, on the other hand, would fall within 
category (2) as would FHR European Ventures. Somewhat 
controversially, to my mind, she would place Sinclair in category (1) 
(on the footing that it is properly to be seen as a case in which the 
disloyal fiduciary circulated the principal’s investment funds around 
the fiduciary’s companies, creating the appearance of hectic trading, 
and thereby fraudulently inflating the market value of his own 
companies, which gain he then realised by selling his shares at a 
greatly inflated price89). In short, Professor Worthington’s analysis is 
that Lister, Reid and Sinclair were all wrongly decided but the 
decision in FHR European Ventures 90 was correct. 

Undoubtedly many will take issue with the distinction that Professor 
Worthington seeks to make between the consequences of breach of 
the no-conflict rule and breach of the no-profits rule. Her model may 

                                                        
88 ibid 730. I have re-phrased and shortened the more extensive and sophisticated 
language of Professor Worthington’s third category for the purposes of this paper 
as I seek only to distinguish disloyal gains which are subject to proprietary relief 
and those which are limited to personal relief. The actual language of Professor 
Worthington’s third category serves a further function of distinguishing between 
legitimate and disloyal gains but I am not concerned here with that issue. 

89 ibid 744. 
90 Professor Robert Chambers also considers that FHR European Ventures was 
correctly decided but on the ground that, properly analysed, it is a category (1) 
case: see Chambers (n 86). 
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not please the original principal contenders on both sides.91  If, 
however, Reid is to be regarded as wrong in its analysis and 
conclusion, Professor Worthington’s model merits careful 
consideration as a worthy attempt to set the law on a more certain 
and principled basis consistent with the broad sweep of both 
common law and equitable principles.  

                                                        
91 Goode, ‘Ownership and Obligations in Commercial Transactions’ (n 74); Goode, 
‘Proprietary Liability for Secret Profits—A Reply’ (2011) 127 LQR 493; Millett, 
‘Bribes and Secret Commissions’ (n 73); Peter Millett, ‘Proprietary Restitution’ in 
Simone Degeling and James Edelman (eds), Equity in Commercial Law (Lawbook 
Co 2005); Peter Millett, ‘Bribes and Secret Commissions Again’ (2012) 71 CLJ 
583.  
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The Concept of Citizenship: 
Multicultural Challenges and Latin 
American Constitutional Democracy 

HELGA MARIA LELL* 
 

In Latin American multicultural societies, citizenship is 
defined by a normative status that allocates community 
status rights. Citizenship in multicultural societies is 
therefore determined by legal dynamics that delimitate who 
receives citizenship status and who is excluded from it. 
According to this framework, those who have citizenship 
rights are considered equal under the law. However, it can 
be argued that constitutional statements that determine 
notions of equality do so at a rhetorical level. Considering 
this point, one can question whether laws that provide rights 
to citizens with cultural differences are in fact effective if 
certain groups cannot fully exercise them. The substantive 
point that is being argued here is that although certain rights 
are formally granted to every citizen, pragmatically speaking, 
it is often the case that certain members of society are not 
able to exercise these rights. The point that will therefore be 
argued in this article is that while legal and political rights 
are formally granted to minority groups, administrative and 
social conditions make such rights unattainable to the very 
groups that these rights were designed to help.   

 

Introduction  

Multiculturalism is a social and political reality in Latin America. 
However, its legal recognition in some constitutions in the region is 
quite recent and its practical implementation presents certain 
                                            
* Assistant Professor of Political Law and Philosophy of Law, National University 
of La Pampa, Argentina and Scholar at CONICET, Argentina. Current PhD 
candidate at Austral University. I would especially like to thank Devin Frank for 
his excellent work and kind dedication in the editing and correction of this article. 
His professionalism has made this publication possible. 
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challenges. Nevertheless, several state constitutions consider 
multiculturalism and guarantee minority groups legal protection and 
normative respect. For example, article 2 of the Mexican 
constitution states that ‘The Mexican Nation is an indivisible one. 
The Nation has a multicultural integration based on its indigenous 
peoples which are those inhabiting the country since even before the 
conquest took place and who have lived according to their own 
social, economic, cultural and political institutions ...’.1 

Indeed, and as can be inferred from numerous state constitutions, in 
Latin American multicultural societies, citizenship is not defined by 
the notion of belonging to a common identity or national spirit. On 
the contrary, it is defined by a normative status that allocates 
                                            
1 Political Constitution of the Mexican United States (translation by Carlos Pérez 
Vázquez, Instituto de Investigaciones Jurídicas, México, UNAM 2005) 
<www.juridicas.unam.mx/infjur/leg/constmex/pdf/consting.pdf> accessed 17 April 
2014. Further examples can be found in other Latin American constitutions. The 
Preamble of Venezuela’s constitution states that ‘The people of Venezuela, 
exercising their powers of creation and invoking the protection of God, the historic 
example of our Liberator Simon Bolivar and the heroism and sacrifice of our 
aboriginal ancestors and the forerunners and founders of a free and sovereign 
nation; to the supreme end of reshaping the Republic to establish a democratic, 
participatory and self-reliant, multiethnic and multicultural society: Constitution of 
the Bolivarian Republic of Venezuela (translation from the Embassy in Korea) 
<www.venezuelaemb.or.kr/english/ConstitutionoftheBolivarianingles.pdf> accessed 
17 April 2014. Article 1 of Ecuador’s constitution reads: ‘Ecuador is a 
constitutional State of rights and justice, a social, democratic, sovereign, 
independent, unitary, intercultural, multinational and secular State.’: Constitution 
of the Republic of Ecuador 
<http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html> accessed 17 
April 2014. Article 1 of Bolivia’s constitution states: ‘Bolivia is constituted as a 
Unitary Social State of Pluri-National Communitarian Law that is free, 
independent, sovereign, democratic, inter-cultural, decentralized and with 
autonomies. Bolivia is founded on plurality and on political, economic, juridical, 
cultural and linguistic pluralism in the integration process of the country.’: Bolivia’s 
Political Constitution of the State (translated by the Embassy of Bolivia in 
Washington DC) <www.forensic-architecture.org/wp-
content/uploads/2012/11/Bolivia_Constitution_2009-Official-Translation.pdf> 
accessed 17 April 2014. Other countries such as Argentina have not explicitly 
stated the word ‘multiculturalism’ but recognize the ethnic and cultural pre-
existence of indigenous peoples and guarantee respect for the identity and the right 
to bilingual and intercultural education, among other rights: Constitution of the 
Argentine Nation <www.biblioteca.jus.gov.ar/Argentina-Constitution.pdf> 
accessed 17 April 2014. 
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community status rights. Citizenship in multicultural societies is 
therefore determined by legal dynamics that delimitate who receives 
citizenship status and who is excluded from it. According to this 
framework, those who have citizenship rights are considered equal 
under the law. 

Although many state constitutions guarantee minority groups 
specific protections that provide them special rights such as, inter 
alia, the right to choose their own public authorities via democratic 
procedures, access to their own justice system, keep their own 
institutions, language, costumes, etc., it can be argued that 
constitutional statements that determine notions of equality do so at 
a rhetorical level. One can therefore inquire if this determination 
transcends the positive and narrative fields and allows for legal 
recognition of minority rights, or if, on the contrary, the inequality 
remains. Considering this point, one can question if laws that 
provide rights to citizens with cultural differences are in fact effective 
if certain groups cannot fully exercise them. To substantiate the 
point that is being made here, it can be argued that although certain 
rights are formally granted to every citizen, pragmatically speaking, 
it is often the case that certain members of society are not able to 
exercise these rights. The important point is that while legal and 
political rights are formally granted to minority groups, 
administrative and social conditions exist that make such rights 
unattainable to the very groups that these rights were designed to 
help.   

The aim of this paper, then, is to consider citizenship rights that are 
formally given to all citizens, but which are in practice unattainable 
to specific groups due to cultural differences. That is, in sum, that in 
contemporary Latin American multicultural societies, there is a 
tension between legal notions of equality and the pragmatic realities 
that define these constitutionally protected rights. The argument that 
this article will make is that, from a pragmatic perspective, as 
citizenship implies a degree of equality, rights that are conferred to 
citizens in equal terms will not be realized unless cultural differences 
that compose the whole of citizenship are taken into account. Thus, 
inequality will persist if cultural differences are not considered in the 
formal narrative. Furthermore, and if states are to address the 
cultural differences that define contemporary multicultural societies, 
a pragmatic solution would involve formal consideration of the 
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relevant differences that create certain categories of people. For 
example, different cultural groups may have different conceptions of 
justice and jurisprudence. In this context, a relevant question is: 
should indigenous groups be granted special legal treatment; that is, 
given privileges that are not available to other groups in order to 
enforce constitutional guarantees of equality?  

In order to answer the question posed above, this article will discuss 
traditional literature that defines the relationship between citizenship 
and the state, review how this literature can be applied to  
multicultural countries in Latin America, and discuss the legal and 
political implications of constitutionally protected rights and the 
effect that they have on groups who do not share the same cultural 
and linguistic traditions as the dominant inhabitants of today’s 
contemporary nation states. The main focus of this article will 
consider the tensions that exist between homogeneous communities 
and the indigenous inhabitants of contemporary Latin American 
nation states.  

 

Theory: Hans Kelsen and Citizenship in Multicultural Societies 

The purpose of this article is to consider the concept of citizenship 
and investigate its legal, political, social and pragmatic implications 
in multicultural societies. 2  As discussed in the introduction, 
traditional notions of citizenship present certain challenges in 
countries that are not only multicultural, but, are considered to be 
constitutional democracies. In order to consider how these 
challenges affect Latin American, multicultural societies, it is 
necessary to discuss the theoretical components that define and 
determine contemporary understandings of citizenship. This section 
will therefore discuss the theoretical aspects that define citizenship in 
Latin American constitutional democracies.  

 

                                            
2 More specifically, this article will be considering the concept of citizenship and 
how it can be applied to an analysis of the relationship between the nation state 
and the indigenous communities who have inhabited contemporary Latin America 
since before colonization.   
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Theoretical Overview 

As a starting point, it is essential that we consider two theoretical 
perspectives: Hans Kelsen’s Pure Theory of Law, 3  and Will 
Kymlicka’s Multicultural Citizenship: A Liberal Theory of Minority 
Rights. 4  Indeed, when discussing citizenship in Latin America, 
Kelsen’s theory is the dominant framework. It has been said that the 
Pure Theory of Law is of such importance that every Latin American 
constitutional lawyer relies upon Kelsen’s works.5 The importance of 
his works rests in Kelsen’s determination that a state is defined by a 
legal system that governs and creates laws and obligations in 
homogenous societies. According to this determination, a state 
becomes a legal system that is both valid and legitimate within a 
given jurisdiction.6  

Kelsen’s theory can be described as a theoretical framework that is 
meant to apply to every normative system and one that carries 
universal vocation. His theory was based on a formal conception of 
the nation state. Although every state is unique and has its own legal 
tradition, every state is governed by a procedural conception of law 
that has its foundations rooted in the constitution. As the 
constitution implies equality and the rule of law, Kelsen’s theory 
asserts that within a given territory, individual cultural values and 
conceptions of what is, or is not, fair are not relevant. Kelsen’s 
theory therefore asserts that every citizen is equal before and under 
the law. 

As is relevant to a legal conception of citizenship, Kelsen explained 
that as states mature, they develop norms and the ability to apply 
sanctions when norms are not observed. Nevertheless, because a 
state is a normative system, its survival is based on citizens obeying 

                                            
3 Hans Kelsen, Pure Theory of Law (University of California Press 1967) 172-175. 
4 Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority Rights 
(Clarendon Press 2003). 

5 Alejandro Médici, La Constitución Horizontal: Teoría Constitucional y Giro 
Decolonial [The Horizontal Constitution: Constitutional Theory and the 
Decolonial Turn] (Universidad Autónoma de San Luis Potosí 2012) 32-42. 

6 When a state is considered valid and legitimate there is an applied implication that 
individuals who live in this geographical territory will be aware of the state’s laws 
and obligations and therefore, obey the law.  
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the rules and respecting the limits which the state prescribes.7 More 
specifically, an objective examination of the state would reveal that 
the existence of the state is dependent upon the validity of the 
normative system.8 Kelsen’s conception of the state and of the 
normative validity of the system therefore implies that a state’s 
existence is dependant upon the state’s ability to coerce citizens into 
not only obeying the law, but also believing in the law. 

Looking at citizenship from another perspective, Will Kymlicka 
developed a theory that discusses citizenship in multicultural 
societies. That is, while Kelsen’s theory is based on a disposition 
where citizenship is built upon a homogenous society, Kymlicka’s 
starting point is citizenship in a geographical area that is defined by 
a diversity of cultural, linguistic and historical differences.9 Indeed, 
Kymlicka assumes that there are two kinds of multicultural societies. 
The first is the society made up of immigrants. The second and the 
one that is relevant to this article is the multicultural state that is 
defined by the sum of first and second generation citizens. First 
generation citizens may be those—for example, indigenous 
communities—who inhabited the land prior to conquest and 
colonization. The second generation would be the colonial disciples 
who now can be labelled as the hegemony. Therefore, citizenship can 
be said to be defined by a ‘pluri-national’ state,10 that is, a state that 
is composed of a plurality of nationalities. Citizenship can then be 
said to have an integrative function that allows for a common legal 
and political identity that respects a diversity of cultural and 
linguistic values.11 Under these assumptions, the plurality of the 
community establishes the state’s legitimacy. While people identify 

                                            
7 José Mariá Rodríguez Paniagua, Historia del Pensamiento Jurídico [History of 
Legal Thought] (Vol II, 8th edn, Universidad Complutense de Madrid 1997). 

8 Juan Enrique Serra Heise ‘Referente a la Pureza de la Teoría Kelseniana’ [‘On the 
Purity of Kelsen’s Theory’] in Claudio Oliva (ed), Estudios sobre Hans Kelsen 
(Valparaiso EDEVAL 1996). 

9 Kymlicka (n 4). 
10 I think this notion from Kymlicka might result in some confusion as, when one 
reads some Latin American constitutions, the different cultures are specifically not 
recognized as independent nations by most Latin American constitutions. Bolivia’s 
constitution is an exception; it defines itself as a ‘pluri-national’ state. 

11 Kymlicka (n 4) 9. 
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with a diversity of cultural and linguistic traditions, a degree of 
normative respect and tolerance allows these groups to establish the 
validity of a common legal system. Indeed, and as was established by 
Kelsen, a harmonizing constitution is still required.  

 

A Critical Perspective  

As discussed above, Kelsen’s theory is the dominant discourse 
defining citizenship in Latin American constitutional democracies. 
While Kymlicka offers a viable alternative, his theory is not a legal 
theory: it is a sociological and political framework that studies social 
cohesion. The problem that then arises is, if we were to consider 
citizenship based purely on Kelsen’s theory, in Latin American 
multicultural societies Kelsen’s conceptions would ultimately—
indeed, have already—lead to failure (this argument will be 
developed though the course of this article).  

The fundamental problem with Kelsen’s theory is that it fails to take 
into consideration the effects that cultural and linguistic factors have 
on the formal conception of citizenship. Considering that valid 
norms that influence the behaviour of those who inhabit the nation 
state are derived from the constitution, conflict emerges when there 
are numerous cultural and linguistic perspectives. It can therefore be 
stated that, although Kelsen’s theory is appropriate for culturally 
homogenous societies, his theory does not fit in countries that derive 
multiple ways of living under a given nation state.12 

Considering the fact that Kelsen’s theory does not seem to be 
suitable for defining citizenship in multicultural societies, it appears 
that his theory does not achieve universal vocation. The main 
problem that can be identified is that for those who live under 
different cultural values and have their own political and social 
institutions—such as is the case in many Latin American countries—
those who do not fit with what is to be considered the hegemony are, 

                                            
12Alejandro Médici, ‘Teoría Constitucional y Giro Decolonial: Narrativas y 
Simbolismos de las Constituciones. Reflexiones a Propósito de la Experiencia de 
Bolivia y Ecuador’ [‘Constitutional Theory and the Decolonial Turn: Narrations 
and Symbols of Constitutions. Thoughts About the Experience of Bolivia and 
Ecuador’] (2010) 1 Otros Logos 94. 
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by default, excluded from a formal recognition of citizenship rights. 
More specifically, ‘those who do not fit in our system’s explanations 
are not part of the system at all’.13 

The negative implication of Kelsen’s theory—in terms of 
citizenship—is that it lacks a necessary consideration of humanity. 
That is, Kelsen does not consider citizenship from the perspective of  
how an individual identifies with the community around them.14 
Indeed, citizenship implies individual rights and obligations, but, it 
must also imply a legal recognition of individual identity—cultural 
and linguistic values. It can therefore be argued that for Kelen’s 
theory to achieve universal vocation, it must consider an individual 
to be more than a legal construction of someone who has rights and 
obligations. In multicultural societies, where individuals have a 
variety of cultural and linguistic values, Kelsen’s theory of law 
cannot be said to represent what is important to all members in a 
given country. The main point here is that human beings should 
have an ontological pre-eminence over laws. Otherwise citizenship, 
as a legal category, will always be grounded on certain fictional 
images. The negative impact on such fictions will be that, inevitably, 
certain individuals will be excluded from formal conceptions of 
citizenship.  

 

Practical Implications 

This article will explore the practical implications of forming a 
conception of citizenship based on Kelsen’s theory. Although many, 
if not all, Latin American constitutions recognize multiculturalism 
and the rights of minority groups, from a pragmatic perspective the 
very theory of citizenship makes it so many groups, particularly 
indigenous communities, will be unable to access these rights. What 

                                            
13 Helga Maria Lell, ‘El Derecho Indígena de Acceso a la Justicia Estatal: Un 
Denotado que Desafía la Lógica del Sistema Jurídico’ [‘The Indigenous Right to 
Access State Justice: A Legal Sense That Defies the Normative System’s Logic’] in 
Daniela Zaikoski Biscay and Manuela G González (eds), Actas del XII Congreso 
Nacional y II Latinoamericano de Sociología Jurídica: Problemas Sociales de 
Latinoamérica: Desafíos al campo Jurídico (Universidad Nacional de La Pampa 
2011) 5. 

14 Kelsen (n 3) 172-175. 
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is needed is a conception of citizenship such as that developed by 
Kymlicka to be given legal vocation. This can be done by creating a 
legal framework that takes into consideration cultural and linguistic 
values.  

Critically speaking, it can therefore be observed that although 
traditional conceptions of the nation state conform to the criteria 
outlined by Kelsen, this definition does not take into account the fact 
that rules are made for the  people and that the people who live in a 
certain state are those who have to obey the law. Indeed, an 
individual’s submission to the law is what, according to Kelsen, 
allows for a nation state. Thus, diversity gives rise to a series of 
constitutional issues such as language rights, political rights, 
autonomy, and political representation. Finding solutions to these 
issues and harmonizing values and customs of diverse cultures within 
the legal system in a coherent and feasible way is perhaps one of the 
greatest challenges facing contemporary multicultural democracies.15 

Considering these claims, the remainder of the article will consider 
citizenship as it applies to Latin American multicultural societies.  

 

Legal Discourse and Democratic Challenges: the Concept of 
Citizenship  

Legal discourse is a narrative that has a symbolic dimension. 
Citizenship is created  out of this symbolic dimension and is made 
real through mechanisms of inclusion and exclusion. Democracy 
implies that the government is made by the people for the people—
the ‘demos’. In Ancient Greece, the ‘polites’ were people who, during 
the democratic period, took an active part in the common issues: 
issues that were of concern to the community. In Ancient Rome, the 
equivalent concept of ‘polites’ was ‘cives’. In modern times, the 
‘polites’ is what we understand as ‘citizen’. Indeed, a citizen is 
understood to be a member of a political community that can take 
part in the common decisions by using the democratic mechanisms, 
and has rights and obligations that he/she collaborated to 
create/recognize.  

                                            
15 Kymlicka (n 4) 1-9. 
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To clarify these concepts: it is possible to claim that citizenship, 
conceived as a unitary status, equalizes the status of all citizens by 
creating a framework that legally enshrines citizens with equal 
rights—civil, political, and social duties, responsibilities and 
freedoms. 16  From a political perspective, the unity of a 
heterogeneous group composed by normative subjects is grounded 
on the basis that all citizens respect, abide by, and recognize the rule 
of law.17 

Considering the concept of citizenship as a legal mechanism that 
creates equality for those for whom it applies to—by determining 
citizenship rights and obligations—cultural diversity threatens to 
breakup this narrative and forces multicultural societies to 
reconsider citizenship rights and obligations. Therefore, while 
citizenship implies uniformity and the inclusion of the ‘same’, 
democracy must also consider diversity. In this context, democracy 
must allow for mutual coexistence without cultural impositions. 

According to ‘state’s legal system’s logic’, citizenship is presented as 
a set of homogenous units that represent social values that are 
shared by all citizens.18 The inclusive challenge is, in many cases, 
solved by rhetorical statements that avoid falling into a performative 
contradiction, 19  because in democratic societies 20  the arbitrary 

                                            
16 Susana Villavicencio, ‘Ciudadanos para una Nación’ [‘Citizens for a Nation’] in 
Susana Villavicencio (ed), Los Contornos de la Ciudadanía: Nacionales y 
Extranjeros en la Argentina del Centenario (Eudeba 2003) 13. 

17 Susana Villavicencio, ‘Domingo F. Sarmiento: Republicanismo y Filosofemas de la 
Nación’ [‘Domingo F. Sarmiento: Republicanism and the Philosophy of the 
Nation’] in Susana Villavicencio and María Inés Pacecca (eds), Perfilar la nación 
cívica en la Argentina: Figuraciones y Marcas en los Relatos Inaugurales (Instituto 
Gino Germani, Universidad de Buenos Aires 2008) 67. 

18 Carlos Maria Cárcova, La Opacidad del Derecho [The Opacity of Law] (Trotta 
2006) 61-91. 

19 Constitutional law dictates indigenous and non-indigenous peoples will be treated 
as equals. However, as this requires the recognition that there are two different 
groups, the necessary administrative requirements needed to access these rights and 
to claim them are the same. If the differences between these groups make it 
impossible to claim such rights then the notion of equality fails and the norm that 
creates the formal equality also create an inherent inequality: this is the 
performative contradiction: Robert Alexy, ‘On Necessary Relations between Law 
and Morality’ (1989) 2 Ratio Juris 167. 
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exclusion of citizens based on cultural, racial, ethnic, or religious 
grounds, among others, would be illegal or, in other words, ‘a 
dialectic suicide’. 21 A country’s constitution often declares the 
recognition of equal rights for all citizens even when they also 
recognize special and diverse legal mechanisms to make these rights 
effective in some groups (i.e. the access to justice is usually 
recognized in two ways: (i) access to the state’s judicial system and; 
(ii) access to indigenous communities judicial systems, or the right to 
choose democratic authorities by the procedures that each native 
community decides). The notion of ‘citizen’ implies being an 
inhabitant of a country and living under the laws and rules of the 
nation state. The concept of ‘national’ implies certain feelings of 
belonging to an ethnic, cultural and historical group that might be 
the same or different from the status quo (those who live in a same 
territory). To clarify these different concepts, Quijada uses the terms 
‘civic nation’ and ‘ethnic nation’.22 For example, in Argentina, every 
person that was born in the country is considered Argentinian and, 
therefore, citizens. However, not every citizen identifies with the 
notion of being part of the national spirit, for example, the 
indigenous peoples of ranqueles, mapuches, guaraníes, tehuelches, 
among others. The native communities, those that inhabited the 
lands before the European conquest and colonization and the 
foundation of the country, have different values, beliefs, rules, 

                                                                                                   
20 See Walter Mignolo, ‘Hermenéutica de la Democracia: El Pensamiento de los 
Límites y la Diferencia Colonial’ [‘Hermeneutics of Democracy: The Thought of 
Limits and the Colonial Difference’] (2008) 9 Tábula Rasa 39. 

21 The dialectic suicide implies something that cannot be put in practice without 
contradicting itself. In this case, for example, one can say that everybody that lives 
on a territory is a citizen. Citizens have equal rights and equal obligations. Also, 
people who are different should be included in the society and respected just as 
they are, and so, if it is necessary, legal exceptions should be made. However, this 
creates a situation in which some citizens, the ‘same’, have to obey the law in the 
same way as ‘others’ have special exceptions from it. 

22 Mónica Quijada, ‘Los Límites del “Pueblo Soberano”: Territorio, Nación y el 
Tratamiento de la Diversidad. Argentina, Siglo XIX’ [‘The Limits of the “Sovereign 
People”: Territory, Nation and Diversity Treatment in Nineteenth Century 
Argentina’] (2005) 13 Revista Historia y Política 143. 
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cultural products, institutions, etc. They do not identify with the 
‘national’ concept even though they are citizens.23 

While the concept of ‘citizen’ differs from the ‘national’ one,24 there 
exists a complex conflict arising from the imposing of a government 
system, and the associated claim of power, as formulated by some 
traditional cultures. Every culture defines a set of values and ideals 
that guide legal institutions. Thus, these values have universal 
vocation and there is a strong possibility that these values will be 
imposed on those who are not aware of or do not identify with the 
same cultural values. 

Under this framework, the idea of the ‘same’ and the ‘other’ is 
generated. The modern colonial tradition has installed a model of 
the ideal citizen. However, those who resist or those who are 
different are thought to threaten notions of citizenship and are 
therefore labelled as the ‘others’.25  

Latin American multiculturalism is built upon multiple cultural 
identities that come from communities with their own traditions and 
institutions. Often, these communities outdate the states that define 
their citizenship and are part of the ‘occidental’ communities.26 
Under this framework, multiculturalism in Latin America does not 
imply only or mainly challenges from the migrating phenomenon.27 

                                            
23 ibid.  
24 According to the concepts provided by Mónica Quijada, ibid. 
25 As has been said before, the idea of the ‘same’ and the ‘others’ belongs to 
Foucault. How these notions are used in this context will be addressed later in this 
article. 

26 Usually, the notion of ‘occidental’ (or ‘Western’) is used in order to identify the 
people who come from the societies organized under the European parameters (in 
order to point out the difference between the indigenous communities that 
inhabited the lands before the conquest).  The Constitution of Bolivia illustrates 
this by stating: ‘Given the pre-colonial existence of nations and rural native 
indigenous peoples and their ancestral control of their territories, their free 
determination, which consists of the right to autonomy, self-government, their 
culture, recognition of their institutions, and the consolidation of their territorial 
entities, is guaranteed within the framework of the unity of the state, in accordance 
with this constitution and the law.’ 

27 There are different ways in which minorities become incorporated into political 
communities (from the conquest and colonization of previously self-governing 
societies to the voluntary immigration of individuals and families). These 

 



Helga Maria Lell 

 99 

In order to make an analysis from a post-colonial perspective, it is 
important to consider citizenship from the perspective of Latin 
American pre-colonial communities. The multiculturalism that 
comes out from pre-colonial communities is relevant in the sense 
that it is important to think about the legitimacy of the indigenous 
people’s institutions—that were part of a native culture and the 
result of their own consensus—facing the legitimacy of the non-
indigenous legal system and political institutions that were imposed 
after the conquest of America and the colonization of the remaining 
societies.28  

The challenges being discussed can be defined as those that appear in 
legal systems where the countries’ constitutions attempt to 
harmonize the coexistence of communities that pre-date the colonial 
states and whose people have different cultures, values, and ways of 
living. In these systems, every person under the law is defined as a 
citizen. However, if every citizen has equal rights and duties, what 
happens when the cultural and social differences make it impossible 
to enjoy or claim these rights? The main question is where to create 
limits between relevant differences or where equality demands that 
no distinction is made. This does not mean that providing special 
rights to certain groups is wrong. On the contrary, the point here is 
that it is appropriate and that these rights should be attainable not 
only formally but also in practice. Nevertheless, it is also interesting 

                                                                                                   
differences in the mode of incorporation affect the nature of minority groups, and 
the sort of relationship they desire with the larger society: Kymlicka (n 4) 9-18. 
International migration implies going out from one country in order to come into 
another one. So, at the time one goes out from the country, the country where one 
intends to go to, and its society, already exists. For Latin American 
multiculturalism, based on indigenous communities, this is very different. The 
indigenous communities pre-dated the societies of this era, but as they were on the 
conquered territories, their destiny was forced: sometimes they would take part in 
the modern state as cheap workers or, other times, they would just be eliminated 
from it. The conquest from European people also implied that the indigenous 
people would lose all their properties, social and political institutions, and freedom. 
Nowadays their situation is not as bad as it was six centuries ago, but they are still 
treated as minorities and they cannot always claim for their rights. 

28 Indeed, the formal recognition of multiculturalism and imposition of rights for 
indigenous minorities is not a foreign concept. Considering the historical violence 
of colonization, recognizing cultural differences is a fundamental component of a 
just society.  
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to highlight that if every citizen is equal under the law, this equality 
is grounded on the construction of different categories. For example, 
when a non-indigenous person commits a crime he/she is judged by 
the state’s justice system. On the other hand, when an indigenous 
person commits a crime he/she is judged by community procedures.  
In the event that the communities’ conception of justice does not 
provide an equitable outcome, what are the implications for the 
victim? Consider a second example. There is reason to argue that 
indigenous people should be equal under the law—as non-
indigenous people are. Under this model, indigenous people enjoy 
the same rights as everybody else, and, therefore, have the same 
duties (pay taxes, read the official newspaper, obey the law, etc.). 
The problem with this model is that it is often the case that an 
indigenous person will not speak the official language and cannot 
understand what their rights or duties are. As he/she is a citizen, just 
as everybody else, they cannot claim to be outside the law (in the 
same way that they have rights, they have the duty of obeying the 
law). However, he/she is recognized as an indigenous person (which 
probably means they speak another language and live in an 
indigenous community). How then is it possible to harmonize both 
categories: citizenship (an equal component) and the distinction 
between indigenous and non-indigenous (a non-equal component)? 
What does justice demand: to treat everybody as equals or to accept 
that some people should be treated differently and therefore, 
unequally? 

To illustrate this point, let’s consider a hypothetical example. 
Suppose England is invaded by a group of aliens. They conquer the 
territory and create new institutions and a new government. They 
tell the English people that they will consider them as equals and as 
citizens of their new state. They allow English people to stay in 
certain lands and keep their own culture, rules and institutions (the 
monarch, prime minister, parliament, courts, etc.) so long as they 
obey every single order the great alien—the new state’s authority— 
gives. The aliens feel that they have been just because they have 
allowed the English to coexist while maintaining their own political 
institutions and to become members of the new society. In fact, they 
treat the English as equals, therefore, implying that they have been 
just conquerors.  However, one day, the great alien gives an order 
that requires every citizen to pay a tax. The penalty for not paying 
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the tax is death. The order was given in the alien language. No 
English man or woman could understand it due to the fact that 
nobody spoke the alien language. The English people are murdered 
because, as citizens, they were required to pay and the consequence 
of non-payment is death. The important question is: were the 
English treated as equals?  

It is important to notice that in the case above, we were talking 
about an invasion, so it might seem that it may not be a similar case 
to the coexistence between native people and the non-native 
inhabitants. On the contrary, the case is very similar to Latin 
American territories that were occupied by native communities prior 
to the conquest. When the conquest occurred, the Europeans 
occupied the territory. Native people were suppressed and many of 
those who survived were forced to work in awful conditions 
(Quijano noted that this was one of the pillars of capitalism in the 
region29). Nowadays, the oppression of indigenous communities is 
not the same as it once was: current conditions are much better and 
many rights are conceded to the indigenous communities. While this 
is a positive development, one should not be naïve and think that a 
perfect situation has been arrived at. There are still great deals of 
conflict that result from a lack of understanding.30 Thus, tensions 
exist and these tensions make certain equality rights unavailable to 
specific groups.  

Considering cultural differences that exist in multicultural societies, 
we can observe specific challenges that face these constitutional 
democracies. Conflict thus appears at the political and 
organizational level and a concept of citizenship is required to 
consider concepts such as tolerance and equality that establish equal 
conditions for diverse cultures (even though, frequently, this covers 
the persisting inequality and determines a way of relating between 

                                            
29 Aníbal Quijano, ‘Colonialidad del Poder y Clasificación Social’ [‘Colonialism of 
Power and Social classification’] in Santiago Castro-Gómez and Rámon Grosfoguel 
(eds), El Giro Decolonial: Reflexiones para una Diversidad Epistémica Más Allá 
del Capitalismo Global (Siglo del Hombre Editores 2007) 342. 

30 There are other problems, for example: should the lands be returned to the 
indigenous people or should they be content with the lands that the state provides 
them with? 
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members in society). 31  Additionally, qualifying a regime as 
democratic has moral connotations because there is a general 
consensus that this is a desirable characteristic for political 
organizations. Democracy therefore presupposes a state/legal system 
that attributes citizenship status to certain people and is supported 
on a universal and inclusive basis.32 

 

Normative Limits: Inclusion and Exclusion Mechanisms 

In his analysis Foucault asked: what conditions and under what 
circumstances are historical a priori statements—as described by 
classical philosophy—reflective of the similarities between things 
that support words, classifications and categories? 33  More 
specifically, how can we describe distinct identities that place 
themselves ahead of and over those who are considered ‘different’? 
In the context of this paper, we can define the ‘other’ as the cultural 
group that is excluded from the official narrative because they are 
considered ‘dangerous’. The ‘same’, on the other hand, are those 
who conform to the official identity. 

In this context, a legal system can be defined as a means of 
distributing or assigning rights in an explicit or implicit way.34 
According to this narrative, it can be said that the legal system builds 
categories between those who have a certain status and those who 
do not. Thus, the normative system is what allows us to separate the 
‘same’ from the ‘other’.  

The foundation of this line of thinking can be found in Tamanaha’s 
argument that, among western states, everyone is better off when 

                                            
31 Susana Villavicencio, ‘Neoliberalismo y Política: Las Paradojas de la “Nueva 
Ciudadanía”’ [‘Neoliberalism and Politics: Paradoxes of the “New Citizenship”’] 
(2000) 16 Revista Internacional de Filosofía Política 5. 

32 Guillermo O’Donnell, Disonancias: Críticas Democráticas a la Democracia 
[Dissonances: Democratic Critiques of Democracy] (Prometeo 2007) 23-31. 

33 Michel Foucault, The Order of Things (Routledge 2005) 17-25. 
34 Miguel Ángel Ciuro Caldani, ‘Bases de la Integración Jurídica Trialista para la 
Ponderación de los Principios’ [‘Basis of the Legal Trialistic Integration for 
Pondering Principles’] (2009) 32 Revista del Centro de Investigaciones en Filosofía 
Jurídica y Filosofía Social 9.  
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they live within the ‘rule of law’.35 According to this theory, the rule 
of law protects citizens from what they might fear; it protects their 
rights and allows them to develop in a free and diverse society. As a 
formal legality, the rule of law entails laws with the characteristics of 
generality, equality, and certainty. This means that law is the same 
for everybody, not only for one specific person; that it is applied to 
everyone in the same way and that people can know before acting 
what the consequences of their actions may be.36 Generality of law is 
therefore important in order to ensure equality and to eradicate 
possible arbitrary acts from the government; it can also be useful in 
allowing for the coexistence of diversity. However, these are only 
formal qualities and in order to develop a proper understanding of 
how law works in multicultural societies it is important to consider, 
from a pragmatic perspective, how the rule of law functions when 
we factor in the material conditions that make possible the 
coexistence of different values and linguistic traditions. In the 
examples given above, equality, generality, and certainty were clear 
characteristics of the legal system. English people could live under 
the same laws as the aliens and their communities were respected but, 
from a pragmatic perspective, they could not live as equals under the 
law as they could not understand the alien language.  

Continuing with this argument, if subjectivity is based on the rights 
and obligations attributed by law, then it is also grounded on those 
that could have been attributed but were not because of the will of 
the normative authority. In addition, if norms are linguistic 
performative statements,37 they build the object to which they are 
referring to by including it in the legal world. In this sense, the 

                                            
35 Brian Z Tamanaha, On the Rule of Law: History, Politics, Theory (Cambidge 
University Press 2004) 66-97. 

36 Franco Catalani, ‘Conceptos Básicos de Teoría del Estado’ [‘Basic Concepts of the 
State’s Theory’] in Franco Catalani, Alejandro Médici, Helga Maria Lell, and 
Rodrigo Torroba, Derecho Político Actual: Temas y Problemas Vol 2 (EdUNLPam 
2012) 11. 

37 Performative statements are, according to John Austin, those by which it is 
possible to do something, to create something. They do not describe and are not 
true or false. For example: ‘I now pronounce you husband and wife’. John Austin, 
How to Do Things with Words (2nd edn, Harvard University Press 1975) 69-94. 
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nature of material things are a linguistic matter as it implies that 
there is a search for a definition.38 

We can therefore argue that beliefs influence human conduct as they 
give it directions according to social imagination.39 That is why it is 
not just a coincidence that, when dealing with the idea of differences 
linking with the ‘other’, the legal discourse uses symbolic forms to 
distinguish those who are not considered the ‘same’. Beliefs, then, 
inspire the order that is given to the world—to the classifications—
and labels anything that exists in reality. They give concepts and 
make intelligible the chaotic heterogeneity.40 

According to what has been argued, one can affirm the possibility of 
knowing the categories of citizens by studying legal norms and how 
they refer to normative subjects. The citizen, as a subject of a 
predicate, is a textual and discursive construction. Textual, because 
it is created by the attributions that every norm makes. Discursive, 
because it is a linguistic product pronounced and interpreted 
depending on the circumstances and the roles played by each person. 
What is not said in the text is also important and defines the 
meaning of a message since the text is not just a mere sum of 
sentences.41 What is elided presupposes an ideology that determines 
what can or cannot be announced.  

 

Cultural Incompleteness 

The constitution’s role in this pluralistic model extends horizontally. 
It harmonizes and attributes a sense of unity to those who are 
different without forgetting heterogeneity and without pretending to 
uniform it. Faced with the kind of cases that often come before 

                                            
38 Alfred Jules Ayer, Language, Truth and Logics (Penguin Adult 2001) 64. 
39 Nora Wolfzun, ‘Mercosur: Diálogos entre Nación y Región’ [‘Mercosur: 
Dialogues between Nation and Region’] (7th National Congress of Political Science 
at the Argentina Society of Political Analysis (SAAP), November 15-18 2005) 
<www.saap.org.ar/esp/docs-congresos/congresos-
saap/VII/programa/paneles/a/a5/wolfzun.pdf> accessed 17 April 2014. 

40 Médici, The Horizontal Constitution (n 5) 27-47. 
41 Altjandro Raiter and others, Discurso y Ciencia Social [Discourse and Social 
Science] (Eudeba 1999) 10-20. 
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judges, the interpretative model often requires a transcultural 
dialogue or, in other words, a transversal communication between 
different cultures. From this perspective, the topoi, 42  as 
argumentative premises, are often left aside and a legal 
reinterpretation that does not result in cultural subjugation is 
produced.  The diatopic hermeneutics that Boaventura de Souza 
Santos proposes,43 suggests a predisposition that every culture has its 
own universal values about human dignity but, as they are 
incomplete, they allow other universalisms.44 The incompleteness of 
every culture (cultures are actually not conscious of their 
incompleteness) is revealed when facing a problematic case in which 
the different priorities come together and create a diversity of 
claims.45 The notion of ‘diatopic’ characterizes the idea of dialogue 
between different ‘τόποι’ (‘tópoi’).46   

                                            
42 According to de Souza Santos, the topoi are common rhetorical places extended 
in a culture and that are evident. That is why they are not under debate. They are 
premises from which create arguments but when they are transferred to a different 
culture they are problematic and vulnerable.  

43 The ‘diatopic hermeneutics’ are a kind of hermeneutics that are characterized by 
the goals of 1) making every culture conscious about their incompleteness (this 
means that although they might consider their values as universal, they cannot be 
applied to other cultural groups), and; 2) emphasizing the dialogue between 
cultures in order to make it possible to understand each other (so, if a person wants 
to interpret a legal statement according to his/her values, they have to think not 
only as their cultural group would, but also as different cultural people involved in 
the situation would do). For example, in this case, the Occidental people would 
consider it just if the claim of the Oaxaca’s indigenous community would be 
rejected as the deadline had already passed and everybody had to read the official 
newspaper. However, according to the diatopic hermeneutics, in order to interpret 
the legal statement about the deadlines the Occidental point of view would not be 
enough. The interpreters have to put themselves in the shoes of the indigenous 
people, and then, and only then, they can decide which interpretation for the case is 
most right. The ‘diatopic’ characteristic means that there is a dialogue between the 
accepted premises of at least two cultures. 

44 Boaventura de Souza Santos, Para Descolonizar Occidente. Más Allá del 
Pensamiento Abismal [To Decolonize the Occident: Beyond Abysmal Thought] 
(Prometeo Libros 2010). 

45 ibid. 
46 In Ancient Greek τόπος or ‘tópos’ means ‘place’ or ‘location’. ‘Topoi’ is its 
plural. Nowadays, it is used in order to mean premises, common and accepted 
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Indeed, there is a tension between tolerating those groups that are 
different from the official identity, the ‘others’, by creating special 
institutions or exceptions to the rules in order to be more democratic, 
on one hand, and the impossibility of applying unique criteria to 
equalize all citizens without falling in the trap of a dialectic suicide.   

 

Citizenship and the ‘Other’ 

The terms ‘nation’ and ‘citizenship’ are modern concepts. The word 
‘nation’ is a reference to a conception of social integration and has 
three components: the economic, the diplomatic, and the identity 
that defines a feeling of belonging. 47  Citizens identify with a 
community and the very nature of identity infers that external 
factors are rejected. For example, it becomes important to suppress 
conceptions of the ‘other’ such as the idea that immigrants are 
strange to the community, they have different customs and languages, 
they might take advantage of a societies public services, they might 
take people’s jobs, among others.48 However, pre-existing indigenous 
values are external factors, they are not part of the ‘same’, and 
although they inhabit the territory, they are inevitably part of the 
‘other’.49 This explains why, when a state begins the process of 
‘nation building’, the government assumes that citizens will respond 
to the values of that volksgeist (‘national spirit’). There are many 
cultural products that show how a homogenous nation is built and 
constantly reproduced. Between those products we can find laws 
which are made from the perspective of the ‘same’ and do not 
comprehend the challenges faced by the ‘others’. It follows that it is 
not uncommon that norms are affected by identity and feelings of 
belonging: the establishment of symbolic forms of inclusion and 
exclusion develop. 

                                                                                                   
affirmations. But this notion is not new either: Aristotle already spoke about 
Topics between the different rhetorical methods. 

47 Quijada (n 22). 
48 Alejandro Grimson, ‘Nuevas Xenofobias, Nuevas Políticas Étnicas en Argentina’ 
[‘New Xenophobes, New Ethnic Politics in Argentina’] in Alejandro Grimson and 
Elizabeth Jelin (eds) Migraciones Regionales hacia la Argentina: Diferencias, 
Desigualdades y Derechos (Prometeo Libros 2006) 37. 

49 Villavicencio, ‘Ciudadanos para una Nación’ (n 16) 70-80. 
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Case Study: Mexican Constitutional Law and the Denial of a 
Right to Equality 

An examination of the recent Mexican case Joel Cruz Chávez y 
Otros,50 that came before the Mexican Electoral Tribunal of the 
Federal Judiciary (Tribunal Electoral del Poder Judicial de la 
Federación, TEPJF), excellently illustrates the tension that exists 
between formal constitutional guarantees of equality and the 
practical implications of such rights. 

On January 11th 2007, a group of twenty citizens from the 
indigenous community of Tanetze de Zaragoza, Oaxaca, Mexico, 
went to the state’s justice department and reported that their rights 
to vote (according to community traditions) had been violated. 
Additionally, this group requested that new elections be carried out 
so that they could elect new representatives.  

The reason for this request dates back to 2002 when the Mexican 
legislature made the decision to disenfranchise powers from the 
municipalities and arbitrarily designated municipal administrators. 
After several meetings and proposals, in December 2006, the 
legislature ratified an agreement that declared the impossibility of 
carrying out new elections. On December 30th 2006, this decision 
was published in the official newspaper. The result of this decision 
was that the indigenous people would not be able to vote or elect 
local authorities. The indigenous people made a claim against the 
legislature and claimed that they had a right to elect their local 
authorities. The problem was however, they did not make this claim 
within the designated timeframe. Additionally, in their claim, they 
neglected to state the  legal act that was violated. More specifically, 
the claiming indigenous group did not state whether they were 
making a claim against the legislative act of 2002, the administrative 
act that ratified the agreement or the publication of the decision in 
the official newspaper. Nevertheless, the official claim brought by 

                                            
50 Juicio para la Protección de los Derechos Político Electorales del Ciudadano, 
Expediente SUP-JDC-11/2007, Tribunal Electoral del Poder Judicial de la 
Federación (Distrito Federal) Joel Cruz Chávez y Otros. [The State v Chávez and 
others (Trial to Protect the Political and Electoral Rights of Citizens) SUP-JDC-11/2007 
Mexican Electoral Tribunal of the Federal Judiciary]. 
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the indigenous group involved two interpretative challenges. These 
interpretative challenges were as follows:  

1) To determine clearly which act was under revision and that 
had caused damage to the actors (indeed, in the lawsuit, 
there was no explicit description).  

2) The extemporaneous manner in which the group presented 
their lawsuit due to the fact that the deadline occurred three 
days after the publication in the official newspaper (the legal 
timeframe was from January 2nd - 5th 2007). 

According to the TEPJF, both matters involved formal and 
substantive arguments regarding the wide degree of interpretation 
that was required in materializing access to the state’s justice system 
and the incorporation of indigenous communities rights in the state’s 
legal system. In these terms, there were two constitutional articles 
causing interpretative problems: 

Article 2: … A. This article recognizes and enforces the 
right of indigenous peoples and communities to self-
determination and individual autonomy: … VIII: Submit 
all kind of legal lawsuits to the Mexican Courts. In order 
to enforce this right, every judgment and procedure in 
which an indigenous group is a contesting party, 
indigenous practices and cultural traditions shall be taken 
under consideration. Furthermore, Indigenous individuals 
have a right to be advised by interpreters and lawyers who 
are familiar with indigenous culture and language.51  

Article 17: … every person shall be entitled to a fair trial in 
a court of law. Courts’ rulings shall be issued within the 
legal timetables. …52 

Of interest in this case was the issue dealing with the designated time 
periods in which a claim could be brought before the tribunal. In 
administrative terms, the official newspaper acts as the 
communication media between the state and its citizens. The 
purpose of this newspaper is to inform citizens of changes in the law 

                                            
51 ibid. 
52 ibid.  
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so that they have the necessary knowledge to act within the law. 
Because the indigenous communities were not able to understand the 
newspapers, they were not aware of the law. Thus, what was 
required was an exception to the norm. The problem is, to make an 
exception for some groups and not require them to pay attention to 
legal news puts into question the very notion of equality under the 
law (as indigenous and non-indigenous communities are both 
considered citizens). 

It is important to point out that Mexico recognizes multiculturalism 
in its constitution but it does not go so far as to clarify that the 
Mexican nation is an indivisible one. Article 2 specifies that 
multicultural integration is based on the indigenous peoples that are 
those ‘inhabiting the country since even before the conquest took 
place and who have lived according to their own social, economic, 
cultural and political institutions ... .’53 

The formal recognition that Mexico is a multicultural society and 
the instauration of the plural legal system are tools that are designed 
to quell the tension between the ‘same’ and the ‘other’. Paradoxically, 
the very concepts that create a demand for constitutional law:  unity 
and plurality, simplicity and complexity, in the Mexican and Latin 
American context, create additional demands for a reinterpretation 
of the principle of constitutional supremacy.54 

In the Chávez case there were two constitutional rights that were in 
conflict. The first was access to the state’s justice system as covered 
under article 17 of the Political Constitution of the United Mexican 
States. The second was the indigenous peoples right to political 
participation: article 2(A)(VIII) of the same text.  

In their decision, the judges defined the right to judicial protection as 
a public subjective right. That is, every person has the right to access 
in an unobstructed way, an independent and impartial court—within 
the legally specified timeframe.  In terms of deadlines (statutes of 
limitations), the legislator is responsible for establishing deadlines 
that are in accordance with justice and administrative timetables. 
More specifically, the legislator creates legal limitations for the right 

                                            
53 ibid. 
54 Médici, The Horizontal Constitution (n 5) 27-47. 
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to gain access to the justice system, in order to create an 
unobstructed, efficient and reliable legal mechanisms. However,  all 
laws  apply equally to all citizens regardless of group membership. 
For example, factors such as identity, whether people are immigrants, 
nationals, European descendants, indigenous people, etc., are all 
considered irrelevant under the law. It is important to highlight that 
the requirements that allow for all citizens to have access to justice 
can act as real obstacles to obtaining such rights for other groups. 
More specifically, even when citizen’s rights are legally acclaimed, 
citizens may not be able to access these rights if there are normative 
obstacles that do not attend to the different circumstances of the 
population and adapt to the communities heterogeneity. 

Considering the second claim, the TEPJF found that because the 
plaintiffs could not state which article of the constitution had been 
violated, rights that protected the indigenous communities could not 
be claimed. Indeed, the indigenous communities were only able to 
state that such rights guaranteed a special protection attending their 
particular historical, social and cultural circumstances.55 Considering 
the marginal circumstances in which the indigenous people live and 
the disadvantages they face when attempting to gain access to the 
legal system, particularly, to justice, it is important to consider the 
importance of reforming the system so that the justice system can 
avoid excluding specific groups from exercising their rights. In 
accordance with this last point, the decision in Chávez stated that 
article 2(A)(VIII) does not create an independent and exclusive legal 
sphere only for the indigenous communities. On the contrary, it is a 
statement that entails special care. 

This guarantee provided by article 2(A)(VIII) is different than the 
one declared in article 17 as not only does it remove the technical 
obstacles and economic rights, but it also aims to avoid the timing, 
geographic, social and cultural circumstances that traditionally have 
put the indigenous communities in a situation of legal discrimination 

                                            
55 The court found that ‘The constitutional right of the indigenous groups and of 
their members to have an unobstructed access to the state’s justice has a broad  
normative content, that might be considered as a structural principle in the 
constitutional building’ (author’s own translation): Chávez (n 48).  
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and has also crated obstacles that prevent them from gaining access 
to the justice system. 

Despite the findings noted above, the TEPJF did note that the state is 
obligated to respect human rights and, therefore, there is a duty to 
provide corrective compensation that will assure those who live in 
disadvantageous circumstances that their rights are being respected 
by the state. If such circumstances were not the case there would be 
a risk that rights would become mere rhetorical statements, leaving a 
blatant violation of human dignity.56  

With regard to indigenous people who live in rural areas and have 
limited access to transportation, modern communications technology, 
low levels of education, and who live in poverty, it appears that the 
publications of an official newspaper are not effective in 
communicating the intended messages to these communities. More 
specifically, in communities such as the one in which the claiming 
party in Chávez belonged, the official publications did not have 
adequate levels of circulation to effectively communicate the laws.57  

Due to the fact that the official publication was sent to an 
indigenous community—and considering that one of the problems 
that this case brings to light is that under certain circumstances, 
minority groups are unable to  exercise their political rights—the 
proper remedy would have been to  communicate, in an effective 
way, the relevantly information to the  community so that they 
would have had the opportunity to form an opinion. The normative 
authorities should have taken into account the particular conditions 
of the community and their cultural characteristics, that is, they 
should have estimated the social, political and geographic conditions 
of the town of Tanetze de Zaragoza and checked that their 
inhabitants had full access, knowledge, and comprehension of the 
act that was to have an effect on their rights.58 

In evaluating the situation, the TEPJF found that it was not right to 
require the citizens of Tanetze de Zaragoza to be attentive to the 
authority’s acts and announcements that are spread by the official 

                                            
56 Chávez (n 50) [44]. 
57 ibid [47]. 
58 ibid [48]-[49]. 
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newspaper because the informational elements did not guarantee the 
opportune material access to the official newspaper.59 

Finally, and considering what was written above, the claim of the 
indigenous people should not be considered ‘out of time’ since the 
elections had not been carried out and the violation of rights 
therefore continued in a successive way. 

 

Conclusion 

The concept of citizenship is a legal construction. 60  It implies 
belonging to a state, by way of inhabiting a given legal jurisdiction 
that functions as a normative validity field. It also implies being a 
passive subject of rights and obligations that the norms and 
institutions attribute to their citizens. According to Kelsen’s theory, 
the state identifies itself with a normative system and, therefore, the 
state’s existence depends on the obedience and recognition from its 
normative subjects. The problem in practice is that this notion of 
state presupposes a cultural homogeneity in the population so that 
any single legal proposal should be received in the same terms and in 
the same way in every part of the state. Obviously, this is not the 
case: a citizen is not defined by his or her adherence to the law—that 
is, the quantity of people that obeys a law does not define the law’s 
validity if the systems that produced it do not take into account what 
kind of people or cultures inhabit the state’s territory. In this sense, it 
is difficult to think of the obedience or the general recognition from 
the whole set of normative subjects when most of them are ruled by 
different institutions. According to Kelsen, the unity of the 
normative system is an essential requirement, and the existence of 
other and parallel normative systems cannot be admitted for it to 
function. That is why constitutional institutions that accept and 
encourage multiculturalism and legal pluralism are needed. However, 

                                            
59 ‘… it is not questionable that it cannot be entailed to citizens of the town of 
Tanetze de Zaragoza to be attentive to the acts and announcements of the 
authority that are spread by the official newspaper because there is no evidence 
that suggest that it distributes the newspaper in the town that we are talking about’ 
(author’s own translation): Chávez (n 50). 

60 Kelsen (n 3). 
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when the constitution itself is another piece of the normative 
system—i.e., the system that establishes what is to be accepted—it is 
usually and problematically granted a kind of superior status 
compared to the institutions of the ‘other’. 

In moral and rhetorical terms, modern thought is defined by the 
democratic politic form of government and the preferred option that 
it, more than any other system of government, prioritizes the 
equality of all the state’s members. In this context, normative 
systems have the obligation of admitting the impossibility of 
imposing a constitution that would elevate certain institutions over 
others, particularly those that are recognized as valuable to minority 
cultures. Governments and constitutions, then, have an obligation to: 
1) install a democratic political regime that encourages the 
acceptance of diversity and the recognition of multiculturalism and 
legal pluralism, and; 2) refuse to elevate institutions of the ‘same’ 
over those of the ‘others’. A constitution must therefore be a 
harmonizing document—a resource for the unity across legal and 
socioeconomic plurality—and not an admission letter of what can be 
and what cannot be. 

In the case-study of Chávez, we saw that the constitution creates a 
multicultural society and gives indigenous people the chance of being 
subjects of their own institutions. However, this constitutional 
prescription is substantively inadequate: citizens need to see the 
effects of concrete measures that prove that the constitutional 
statements work—particularly when legal acts that affect individuals 
are communicated in order to guarantee their (citizens’) right to a 
proper defence. The ideal should be a uniformity of citizenship, for 
which the efficiency of every communication must be presumed.  

Nevertheless, some cases’ create challenges for democracy when they 
are perceived as unfair, or if they are made by a regime that excludes 
a category or categories of citizens. Thus, as I’ve demonstrated 
throughout this paper, the need to adapt general rules to particular 
cases is essential to preserving democratic principles. It is therefore 
relevant to remark that despite constitutional rhetorical efforts, in 
these kinds of cases it is possible to recognize that common 
legislation is still inspired by a modern colonial logic. 

In Chávez, the tribunal had to interpret whether the official 
newspaper notification system was reliable for communicating legal 
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acts to every citizen, or if some exceptions had to be made. The  
judges considered the differences in territorial distribution of the 
newspaper, as well as obstacles that that could prevent access to 
reading and understanding it when (or if) it was delivered to 
indigenous communities. Accordingly, the main accomplishment 
than can be seen in this case is that a state’s organ understood the 
need to consider the particular circumstances of the indigenous 
communities and argued that cultural differences should not only be 
admitted and tolerated but also be protected by concrete measures 
and decisions. In addition, it is important to point out that these 
measures are not an exception nor a specific measure designed to 
save the democratic characteristic of a state. What is meant by this is 
that the measure should not be conceived as a gift conceded by the 
‘same’ to the ‘other’ because this does nothing to calm the tension. 
On the contrary, such a characterisation makes tension explicit as 
limits are imposed by one group to let the others know what they are, 
or are not, allowed to do.  

To conclude, it is important to state that a normative system that is 
truly plural must be integrationist, and must emphasize 
harmonization—i.e., it must treat all cultures and their institutions in 
equal terms, without giving supremacy to one. The true democratic 
challenge given by the presence of the ‘others’ is not how to tolerate 
different groups, but the coexistence and dynamic dialogue between 
cultures that recognize each other’s incompleteness.  
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The Dislocated Children of Violence 
and Memory: Ghostly Apparitions of 
Injustice in the Legal, Literary, 
Cultural and Social 

ASAD RIZVI* 

 

This paper argues that ‘ghosts’ occupy the crevices of our 
socio-cultural structures and institutions, latently animating 
the recesses of national consciousness. It is proposed that 
when the degree of empirical violence exceeds thresholds of 
the acceptable potential of power, the excess in energy 
produces spectres. Illustrating the hypothesis through the 
example of post-Khmer Rouge Cambodia, and drawing 
comparisons to other prominent instances of transitional 
justice, it is demonstrated that, notwithstanding attempts to 
impose nationalised amnesia, ghosts linger in the psyche of 
the polity and possess its cultural instruments such as the law, 
literature, language and the arts. Only when pacified, may 
the ghost finally be put to rest. 

 

Introduction 

Phnom Penh, January 2000: 

With each apprehensive step through the corridors of the 
former Khmer Rouge S-21 compound, another residue of its 
former barbarisms becomes apparent: the determinedly 
creative contraptions of pain and death, the drainage canals, 
the shoebox cubicles, the wall of skulls, the mosaic of 
nameless portraits. Yet from the medley of wails that would 
once have permeated every pore of its stark concrete, all that 
remained was a hollow and anonymous silence: the victims’ 
sound nullified in the vacuum of eradication; identities 
evaporated into the smog of national memory. Beyond the 
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gates of the site, now known as the Tuol Sleng Genocide 
Museum, walked those who have restored the city’s bustle in 
the aftermath of the regime. The determined radiance of the 
new generation that bears the burden of Cambodia’s 
renewal, counterbalanced by flashes of former horrors in the 
eyes of a dislodged middle-aged generation, those who had 
either survived or had been coerced to play a part in Pol 
Pot’s murderous regime. Whilst the museum serves as an 
institutionalised, decaying snapshot of the Khmer Rouge 
legacy, the ghosts of the Cambodian dead could be most 
palpably sensed through the faces of the living.1 

Suspended amidst manifold paradoxes, the phenomenon of ghosts 
embodies humanity caught in a limbo of opposing forces. Ephemeral 
yet omnipotent, spectres call to attention their unique dissonances of 
past and present;2 life and death; finality and continuity. Whilst 
cultures across every era and locality are bound by this phenomenon, 
the paradigmatic yet heterogeneous presence of spectres can only be 
expounded through individualised interpretation of their history and 
form. Whether refracted, sensed or imagined, the ghost represents an 
anachronistic, imperfect memory of an unsettled past.  

Much like Einstein’s theory that matter may be entangled over time 
and space (‘spooky action at a distance’),3 the spectral phenomenon 
transcends the metaphysical and the material, locality and non-
locality. The revenant draws upon sentient life-force in order to form, 
emerge and re-emerge, ‘leaping’ across space and time, 
simultaneously interacting between two or more nodes. Professor 
Max Bruin likens ghosts to the ‘scent of burned toast that remains 
long after the offending bread is discarded’, adding, ‘negative 
emotions, particularly hate, guilt and grief, are the most common 
causes for ghost formation.’4 Laden with anxieties from the past, 

                                                        
1 Personal account of travels in Phnom Penh in January 2000. 
2 Avery Gordon, Ghostly Matters: Haunting and the Sociological Imagination 
(University of Minnesota Press 2008) xvi. 

3 Albert Einstein, ‘Letter from Einstein to Max Born, 3 March 1947’ in The Born-
Einstein Letters; Correspondence between Albert Einstein and Max and Hedwig 
Born from 1916 to 1955 (Macmillan 1971) 157. 

4 Max Bruin, ‘Quantum Theory of Ghosts’ (The Mask of Reason) 
<http://maskofreason.wordpress.com/the-book-of-mysteries/theories/quantum-
theory-of-ghosts> accessed 1 April 2013. 
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spectres inhabit and emerge from fissures in historiographies that 
conventional narratives cannot articulate,5 bringing them forward in 
time. Ghosts encumber modernity, as McEwan and Chakrabarty 
point out, with an entanglement of times wherein ‘past, present and 
future are drawn together in profoundly complex relations.’6  

Such hauntings are beyond human command, though spirits may 
also be conjured ceremoniously, simultaneously exorcising an 
adverse presence.7 For Derrida, the notion of a hauntology refers 
explicitly to the iterations across the disjuncture of time, as famously 
expressed in Hamlet, and partially vented in ‘performative fashion’, 
through the media, namely ‘news, the press, telecommunications’.8 
Communications through historiographies in various formats are 
undoubtedly the most tangible vehicle by which ghosts can travel. 
Their most pervading power, however, lies in their unique capacity 
to connect the dead with the living. Residual presences of the 
deceased thus emerge into the present, guiding it with far greater 
influence than is commonly recognised. In order to ‘learn to live 
finally’, Derrida asserts, one must learn to live with spirits by 
accepting the complex entanglements of life and death.9 

 

The Spectral Imaginary 

Complexity, for Avery Gordon, is at the heart of life’s spectral 
underpinnings. 10  In her maxims on complex personhood she 
underscores the contradictions and misconceptions present in 
people’s subjective narrations and categorisations of themselves. ‘At 
the very least,’ she punctuates, ‘people’s lives are simultaneously 

                                                        
5 See Wendy Brown, Politics Out of History (Princeton University Press 2001) 
chapter 7. 

6 Cheryl McEwan, ‘A Very Modern Ghost: Post-colonialism and the Politics of 
Enchantment’ (2008) 26(1) Environment and Planning D: Society and Space 29, 
41; citing Dipesh Chakrabarty, Postcolonial Thought and Historical Difference 
(Princeton University Press 2008) 243. 

7 Jacques Derrida, Specters of Marx: The State of the Debt, the Work of Mourning, 
and the New International (Peggy Kamuf tr, Routledge 2006) 59. 

8 ibid 63. 
9 ibid xvii. 
10 Gordon (n 2) 3. 
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straightforward and full of enormously subtle meaning.’11 Much like 
the Lacanian phenomenon of the imaginary, the complex 
personhood projects a sense of identity and self-image, yet hides 
latent truths that are at odds with interests of the ego.12 Borne in the 
individual, yet swelling seamlessly into the collective unconscious, 
these spectral entities may be absorbed into the material of social, 
cultural, legal and literary institutions, animating the inner workings 
of their mechanics. Echoing Pierre Bordieu’s habitus (a set of 
intrinsic values that presuppose behaviour and perception),13 Gordon 
believes that our social milieu, pre-ordained by our predecessors, is 
beyond our influence, forming the unshakeable bedrock of our 
existence. These ethereal underpinnings—especially those of past 
injustices—infuse with contemporaneous zeitgeists, sending further 
iterations across generations. As Wendy Brown contends, there is no 
experiential or substantive version of history that can explain the 
residual after-effects of slavery, colonialism and genocide.14 This 
unwritten history, in turn, interacts with the omnipresent yet 
intangible common denominator of the logos, the overarching 
system of values embedded in the psyche of the people. The logos is 
an object that power continually strives to control, yet 
notwithstanding attempts to temper the national consciousness, 
power frequently finds itself mitigated by the pervading essence of 
the public mindset.15  

 

Institutionalised Spectres 

The struggle of man against power is the struggle of memory 
against forgetting16 … We want to be masters of the future 
only for the power to change the past.17 

                                                        
11 ibid 5. 
12 Alan Sheridan, ‘Translator’s Note’ in Jacques Lacan, The Four Fundamental 
Concepts of Psychoanalysis (Jacques-Alain Miller ed, Karnac 2004) 279. 

13 Richard Jenkins, Pierre Bourdieu (Routledge 1992) 74. 
14 Brown (n 5) 141. 
15 Such attempts manifest in various forms: from crude slogans recited by Khmer 
Rouge cadres, to Tayyip Erdoğan’s recent Twitter and Youtube bans, and more 
sublime measures such as the UK Transparency of Lobbying, Non-party 
Campaigning and Trade Union Administration Act 2014, aka the Gagging Bill. 

16 Milan Kundera, The Book of Laughter and Forgetting (Faber and Faber 1996) 4. 
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—Milan Kundera  

After the Vietnamese entered Phnom Penh in 1979, displacing the 
Khmer Rouge, the new government urgently sought physical 
evidence to show the outside world that the regime change was one 
of liberation. This was immediately realised upon the discovery of 
the S-21 compound, a former school where 17,000 KR defectors 
were said to have died and many more tortured. The site was 
immediately established as a national genocide memorial, thereby 
serving as an archive of the previous regime’s misdeeds, furthering 
the validation of the new sovereignty and condemning the past. 

Derrida points out that much like the etymology of the word archive, 
institutionalised archives denote the establishment of command and 
its commencement.18 By attempting to embed amnesia of former ills 
and nationalise memory, archival practices dismantle history and 
attempt to restructure it from its fragmented debris. Archives can 
manifest via numerous formats: constitutional manifestos, legislation, 
international treaties, memorial sites (or the destruction of), 
constitutional documents, and trials. They can take the form of 
retributive justice, as was seen at Nuremberg, or truth and 
reconciliation commissions, as employed in South Africa, as well as 
hybrids of both models. Beneath the shell of justice and healing, 
archival processes and artefacts attempt to coagulate spectral 
nebulae into material form, yet they frequently suffer the paradox of 
raising as many ghosts as they attempt to exorcise. An empirical 
reality of state power is that it is far more adept in creating spectres 
than it is in dispelling them. 

 

(Un)Identified Spectral Objects 

The Tuol Sleng example illustrates that an institutionalised public 
archive that attempts to address spectres of former violence may 
only serve to perpetuate its violence by replaying it in continuity.19 

                                                                                                                              
17 ibid 30-31. 
18 Jacques Derrida and Eric Prenowitz, ‘Archive Fever: A Freudian Impression’ 
(Summer 2005) 25(2) Diacritics 9. 

19 Lisa M Moore, ‘(Re) Covering the Past, Remembering the Trauma: The Politics of 
Commemoration at Sites of Atrocity’ (Spring 2009) 20 Journal of Public and 
International Affairs 47, 53. 
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Its preservation of human remains (a practice also shared at 
Auschwitz and the Murambi Museum in Rwanda)20 may provide a 
record of atrocity but it limits the capacity for closure when 
emphasis is placed on acts of violence, rather than remembering 
victims. The protraction of atrocity is not limited to violence 
inflicted to the person of victims, but also violence to identity. Tuol 
Sleng’s decision to maintain the anonymity of victims has proven 
controversial amongst the Cambodian people with most 
photographs remaining unnamed, and missing family members still 
unaccounted for. Maria Elander contends that ‘(un)recognition holds 
a power to alter attachments and thereby shake communities’, 
adding that the ‘unrecognised have a strange way of remaining 
animated.’21 This dilemma is reflected in Geoff Ryman’s short story 
Pol Pot’s Beautiful Daughter, wherein the dead haunt the leader’s 
westernised daughter by churning out images of their faces via 
printers and photocopiers. They only cease to haunt after she 
communicates with them, agreeing to write the names of every 
victim under their printed faces.22 

As Lisa Moore suggests, memorials are synonymous with politics 
and are only able to pacify hauntings to those they address.23 Whilst 
trauma may be paradigmatic, objectification of the past has been of 
little empirical benefit in healing the subjective traumas of 
individuals.24 The principal platform upon which individual trauma 
may be granted a regulated voice is through legal process, yet it is 
impossible to deal with numerous individual traumas without some 
degree of collective clustering.25 The question looms over the law as 
to what juridical approaches, if any, are best equipped to address 
such latent and confined anxieties, especially when a legal system 
cannot be deemed independent of political objective. 

 
                                                        
20 ibid 51. 
21 Maria Elander, ‘The Victim's Address: Expressivism and the Victim at the 
Extraordinary Chambers in the Courts of Cambodia’ (2013) 7(1) International 
Journal of Transitional Justice 95, 103. 

22 Geoff Ryman, Pol Pot’s Beautiful Daughter (Fictionwise 2006). 
23 Moore (n 19) 51-53. 
24 ibid. 
25 Shoshana Felman, The Juridical Unconscious: Trials and Traumas in the 
Twentieth Century (Harvard University Press 2002) 6. 
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Exorcisms 

There are two ways of re-establishing concord; one is in the 
letter, and the other one is in the spirit and in the letter … 
The concord re-established in the spirit and in the letter is 
alone right and lawful.26 

― Buddhist mantra 

If the activities of a previous regime—which in the positivist sense 
may have been legal within its borders at the time—are to be tested 
in a superseding or outside jurisdiction, then a higher, unwritten 
canon of law must be invoked to achieve justice.  

The ethereal doctrines of erga omnes obligations and jus cogens may 
well provide a consciousness by which inter-jurisdictional retroactive 
trials may be performed, binding state morality to ‘supra-
jurisdictional’ norms.27 However, as the Nuremberg and Eichmann 
trials demonstrated, their retributive approach often does more to 
rouse ghosts than to encourage their ‘transcendence’ away from the 
affected living. This model goes some way to provide redress for 
victims, but in doing so the attainment of justice is often to the 
detriment to social goodwill.28 The hub of attention in Nuremberg 
remained with the perpetrator and, by the nature of adversarial 
cross-examination, victims were not able to adequately convey their 
stories in a manner that allowed them to fully express their 
concerns.29 The Nuremberg model can be likened to a spectral 
battlefield, with traumas remaining untreated and the ghosts of 
former violence invoked for bureaucratised extermination. The only 
spectres truly addressed are those of power: by asserting the rule of 

                                                        
26 Paul Carus, ‘The Gospel of the Buddha’ in Jack Kornfield (ed), Teachings of the 
Buddha (Shambala Publications 1996) 100. 

27 Larry May, Crimes Against Humanity: A Normative Account (Cambridge 
University Press 2005) 24. 

28 Lak Chansok and Khoun Theara, ‘In Pursuit of Transitional Justice in Cambodia: 
From Theoretical to Pragmatic Applications’ (February 2012) 47 Cambodian 
Institute for Cooperation and Peace Working Paper No 47, 6-7. 

29 Brianne N McGonigle, ‘Two for the Price of one: Attempts by the Extraordinary 
Chambers in the Courts of Cambodia to Combine Retributive and Restorative 
Justice Principles’ (March 2009) 22(1) Leiden Journal of International Law 127, 
129. 
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law, the court reaffirms what Walter Benjamin defines as the law’s 
‘monopoly of violence.’30 

As Felman notes, the law’s language is ill equipped to deal with the 
textural complexity of what is to be heard in court.31 The restorative 
model of justice, as seen in South Africa’s Truth and Reconciliation 
Commission (hereafter ‘TRC’), attempts to address the chasms of 
animosity that the retributive process cannot reach. As Derrida 
asserts, in order to speak of ghosts in the name of justice, one must 
speak with them.32 

By officiating and consolidating a sum of extra-juridical narratives, 
the TRC aimed to heal wounds by bringing the populace closer to 
the truth, thus allowing it to be set free from the slurry of a distorted 
past.33 Antjie Krog accentuates that these narratives restrain people’s 
‘separate dynasties of denial.’ 34  After a process of fact-finding, 
admission and apology, amnesty dissolves culpability for those who 
committed acts with political motive and strives for perpetrators to 
be reintegrated into society, for the greater good of social goodwill.35 
Whilst the process has contributed to a rapid process of healing from 
apartheid, some wounds remain untreated. The case of The Citizen v 
McBride (2011) illustrated that amnesty for former ANC members 
left the matter of criminal justice unresolved for victims, thus 
sparking renewed divisions.36  

The process of transitional justice hence is fraught with multiple 
tensions: social reconciliation versus legal retribution; memory 
versus amnesia; retroactivity versus prospect; the ghosts of violence 
versus ghosts of the dead. At the Extraordinary Chambers in the 

                                                        
30 Felman (n 25) 1; Patricia Tuitt, ‘Individual Violence and the Law’ (2006) 39 
Studies in Law, Politics and Society 5, citing Walter Benjamin, ‘Critique of 
Violence’ (1921) in Marcus Bullock and Michael W Jennings (eds), Walter 
Benjamin: Selected Writings, Volume 1 1913-1926 (Harvard University Press 
2004) 235-252. 

31 Felman (n 25) 4. 
32 Derrida, Specters (n 7) xviii. 
33 Antjie Krog, Country of My Skull (Random House 2003) 89. 
34 ibid. 
35 Lak Chansok and Khoun Theara (n 28) 6. 
36 The Citizen 1978 (Pty) Ltd and Others v McBride (CCT 23/10) [2011] ZACC 11; 
2011 (4) SA 191 (CC); 2011 (8) BCLR 816 (CC). 
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Courts of Cambodia (hereafter ‘ECCC’) a hybrid of both models 
was adopted in order to address the need to balance these tensions.37 
With the assistance of the UN, the court merged Cambodian 
criminal law with international standards of due process and the 
conscience of peremptory jus cogens principles. 38  The court, in 
seeking both truth and justice, allowed victims to be heard in full, 
whilst striving for due process for the perpetrators.39 The ‘two for 
the price of one’ model not only merged retribution and 
reconciliation in legal procedure but in reparations: the ECCC was 
at liberty to order the publication of judgments in the media; for the 
perpetrator to finance educational or non-profit programmes 
supporting victims; or the construction of monuments.40 The degree 
of victim participation was unprecedented in any international 
court,41 but despite the exhaustive approach to rectify the past, the 
two key cases collapsed following the ill health and deaths of leaders, 
government intervention in the judicial process, and fears of civil 
war due to the sheer number of people who had been a part of the 
regime.42 

Exorcising ghosts through legal process is therefore an ambitious 
endeavour, but as the Buddhist mantra emphasises, the black letter 
of the law is fruitless in the absence of support in spirit. It is perhaps 
only through individuated cultural practices that the spirit of a 
society may be influenced. Lak and Khoun propose that Buddhism 
would be a more effective medium to achieve Cambodian 
reconciliation, by establishing public forums through which victims 
and perpetrators may mediate with the participation of monks.43 
This ethos was echoed by South African TRC’s adoption of ubuntu 
values. As Rousseau contended, the rule of law depends heavily 
upon the consent of the governed,44 and it is unlikely this consent 

                                                        
37 Lak Chansok and Khoun Theara (n 28) 6. 
38 Robert Petit and Anees Ahmed, ‘A Review of the Jurisprudence of the Khmer 
Rouge Tribunal’ (2010) 8(2) Northwestern University journal of International 
Human Rights 165, 166 and 184. 

39 ibid 168, 173, 180-181. 
40 McGonigle (n 29) 141. 
41 ibid 142. 
42 Lak and Khoun (n 28) 15. 
43 ibid 19. 
44 Jean-Jacques Rousseau, The Social Contract (Penguin 2004). 
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can be achieved without some incorporation of the prevailing logos 
of the time. Yet beneath these interactions, however authentic, lurks 
what Derrida identifies as a ‘globalisation of forgiveness’. Post-war 
processes of reconciliation, echoing the refrain ‘never again’, have 
adopted an Abrahamic rhetoric of forgiveness and ‘a process of 
Christianisation which has no more need for the Christian church.’45 

 

Phantoms of Language 

The only way to get change is not through the courts or … 
the politicians, but through a change of human 
consciousness and through a change of heart. Only through 
the arts—music, poetry, dance, painting, writing—can we 
really reach each other.46 

― Leslie Marmon Silko 

As Ryman’s short story exemplifies, fiction has a strange capacity to 
express truths that the courts and media cannot: truths beyond the 
reach of the law, truths beyond conventional narrative, truths 
embedded in the imaginary. Following the publication of Chronicle 
of a Death Foretold, Gabriel Garcia Marquez asserted that his 
account of the true events pieced together ‘the broken mirror of 
memory’47 more accurately than any of the case reports and press 
and local accounts put together.48 As with the TRC, the sum of the 
narratives revealed a spectral dimension to the crime: that an 
omnipotent mindset within the entire community was in fact 
responsible for the killing. Interchanging fact with imagination, and 
interjecting the real with the unreal, Marquez emphasises an 
unearthly element at the heart of a material tragedy. The 
predominantly Latin American genre of magical realism, of which 
Marquez is a key proponent, employs the ghost, not as an element of 

                                                        
45 Jacques Derrida, On Cosmopolitanism and Forgiveness (Routledge 2005) 30-31. 
46 Leslie Marmon Silko, ‘Keynote address’ (ASU 16th Annual Writers Conference, 
San Angelo, TX, 24 February 2012), cited in Rick Smith, Arizona Writer Captures 
Her World in Words (2012) <http://www.gosanangelo.com/news/2012/feb/25/rick-
smith-arizona-writer-captures-her-world-in> accessed 3 February 2013. 

47 Gabriel Garcia Marquez, Chronicle of a Death Foretold (Penguin 2008) 6. 
48 Maria Aristodemou, Law and Literature: Journeys from Her to Eternity (Oxford 
University Press 2000). 
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fantasy, but as a figurative icon of unscratched social and cultural 
itches; intermediary bodies that would otherwise lie dormant in a 
vacuum of inattention.49 The ubiquity of ghost stories is, perhaps 
inadvertently, one of humanity’s most omnipresent spectres, 
enjoying greatest popularity at times of socio-cultural upheaval, 
reflecting the need to call upon the missing ‘spectres that are 
otherwise obscured in dominant discourses of modernity’.50  

More contemporaneously, Leos Carax’s contribution to the Tokyo! 
short film trilogy, ‘Merde’,51 teases out post-9/11 anxieties by way of 
a murderous, repugnant sprite that inhabits the sewers, terrorises the 
population, and speaks in a mysterious dissonant tongue during his 
court trial. Ultimately, the character proves to be more of an 
orientalised threat than a tangible entity, reflecting the spectral 
realities and fictions of terror and its portrayals in the media. 

The spectre is not only consciously revealed in fiction, but in its 
subtexts. 52  The social and cultural unconscious provides the 
overarching logos by which anxieties and traumas may be translated 
into the written word or moving image. The author is therefore an 
agent for an omnipresent zeitgeist, who often acts out its demands 
unwittingly. In Ficciones, Jorge Luis Borges toys with a hierarchy of 
roles from his own authorship to fictional authors writing within 
their own temporal contexts; to the fictional books’ contents and 
characters which, in turn, create a protagonist of the reader based on 
her own social reality.53 ‘The certainty that everything has been 
already written,’ he writes, ‘nullifies or makes phantoms of us all.’54 

The subjectivity of the literary experience between reader and author 
creates an interactive duality that, again, evokes Einstein’s ‘spooky 
                                                        
49 Stephen M Hart, ‘Magical Realism in the Americas: Politicised Ghosts in One 
Hundred Years of Solitude, The House of the Spirits, and Beloved’ (2003) 9(2) 
Journal of Iberian and Latin American Studies 115. 

50 Joseph Medley and Lorrayne Carroll, ‘The Hungry Ghost: IMF Policy, Global 
Capitalist Transformation, and Laboring Bodies in Southeast Asia’ in Eiman Zein 
Elabdin and S Charusheela (eds) Postcolonialism Meets Economics (Routledge 
2004) 145-164, cited in McEwan (n 6) 34. 

51 Leos Carax, ‘Merde’ in Tokyo! (Bitters End 2008). 
52 Colin Davis, ‘Hauntology, Spectres and Phantoms’ (2005) 59(3) French Studies 
373, 374. 

53 Jorge Luis Borges, Ficciones (Grove Press 1962) 87. 
54 Jorge Luis Borges, ‘The Library of Babel’ in Ficciones (Grove Press 1962) 87. 
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action at a distance’. This duality may also be seen in film: Derrida 
notes that film is the ‘art of allowing ghosts to come back’ by 
allowing ourselves to be taken over by another’s voice, and vice 
versa.55 

Beyond the literal and underlying meaning of words resides the 
transcendent matter of language itself. For Derrida, the ghost 
permeates the fields of language and thought, and inflates them by 
expressing the inexpressible.56 Language is, paradoxically, one of the 
most salient examples of latent spirits manifesting into the tangible 
universe. Residues of colonialism, subjugation and slavery are still 
patently evident today in language, such as in Afrikaans, and within 
the Muslim Cham population in Cambodia whose populations and 
culture were obliterated by the Khmer Rouge. The surviving Cham 
have since lost their language and now speak only Khmer. 57 
Derrida's emphasis that ‘hauntings belong to the structure of every 
hegemony’58 thus rings true for these populations. In Khmer, the first 
person pronoun khynom (I, me, myself) is the same word as ‘servant’ 
or ‘slave’, simultaneously reflecting and entrenching the long history 
of servitude in Cambodia that continues today.59 Just as the Latin 
word for ‘left’, sinister has long lost its original meaning, we carry 
with us the ghosts of Roman intolerance more than 2000 years later. 

 

Conclusion 

Just as Hamlet bemoans that ‘the time is out of joint’,60 spectres call 
into question the linearity of time and its dependability as a healer. 
Ghosts occupy an immediate yet intangible dimension of mass: the 
dark matter of our socio-cultural structures and their institutions. 
Hauntings are the by-product of a basic formula of power: when the 
degree of empirical violence exceeds thresholds of the acceptable 

                                                        
55 Jacques Derrida in Ghost Dance, Ken McMullen, Channel Four Films, (1983). 
56 Davis (n 52), citing Jodey Castricano, Cryptomimesis (McGill-Queen's University 
Press 2003) 30.  

57 Alvin Cheng-Hin Lim, Cambodia and the Politics of Aesthetics (Routledge 2012) 
84. 

58 Derrida, Specters (n 7) 34. 
59 ibid 58. 
60 Cited in Derrida (n 7) xxi. 
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potential of power, the excess in energy produces spectres. These 
iterations are confined not only to specific localities of violence, but 
entire flashpoints of unrestrained power spectrally recapitulate 
elsewhere in political epochs and geography. Derrida’s assertion, 
that we must learn to live with ghosts and speak to them, is not 
simply the haughty abstraction of philosophy, but rather a matter of 
very tangible urgency.  

Due to spectres’ multi-dimensional nature, their untapped energy 
traverses time and the boundaries of reality, affecting our daily lives 
in latent and sometimes unidentifiable and unpredictable manners. 
These wayward spirits emerge in the psyche of the polity and possess 
its cultural instruments such as the law, literature, language and the 
arts. The ghost may only be put to rest when its demands for 
attention are wholly pacified. Until that time, the ghost, despite 
attempts to temper it, remains the unattended and errant child of 
violence and memory, running amok so as to make its anxieties 
known.  
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Brazil’s ‘New Middle Class’ and the 
Effectiveness of Social Rights through 
Consumption: A Dialectic of Inclusion 
and Exclusion 

ENZO BELLO, RENATA PIROLI 
MASCARELLO AND RENE JOSÉ KELLER* 

 

In a social panorama where consumption becomes a source 
of personal fulfilment, its practice does not seem to support 
an alternative path to that of bourgeois rationality. Recent 
government policies in Brazil encourage consumption as a 
way to offer greater autonomy to citizens, reflecting the 
emergence of the so-called ‘new middle class’. This paper 
intends to gather evidence which answers the following 
questions: (i) May the extent of consumption contribute to 
the fortification of citizenship and social inclusion? (ii) Can 
the phenomenon of consumption be understood within the 
perspective of implementation of social rights? From the 
materialist dialectical method, this research examines, in the 
light of the Brazilian reality, points of conflict and 
convergence between the social facade (consumer) and the 
political facade (citizenship) of the person, in particular 
referring to the members of the ‘new middle class.’ 

 

1. Introduction 

The so-called ‘new middle class’ in Brazil has been the target of 
several recent studies that seek to understand this phenomenon. 
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Beyond factors such as income, insertion into the labour market and 
level of education, one of the main facets discussed is the ability to 
consume, one of the most popular features of contemporary society. 

Breaking the limitation imposed upon this segment so far, consumer 
spending has been the factor that has driven the social inclusion of 
this so-called new rising class within the logic of capital. Conceptual 
disputes and its surroundings include the researchers who defend it 
as a merely political creation. In addition, there are those who see 
broader social benefits with this ‘new class’ process of emergence. 

From a critical perspective, this paper aims to research the extent to 
which the new middle class, through consumption, acquires a greater 
ability for the implementation of social rights in contemporary Brazil. 
There will be a brief bibliographical review on how the definition of 
social rights is presented, as a means of starting the debate 
surrounding the middle class’s ability to ensure those rights through 
consumption. Then, the issue will be focused through various 
analytical prisms, considering the opinions of Brazilian scholars in 
detail about the methodology employed in the contextualisation of 
social rights.  

This paper also investigates to what extent consumption is conceived 
as a mechanism of symbolic redemption and recognition for the 
working social class, having as a backdrop the Theory of Social 
Representation, developed by Erving Goffman.1 In correlation to this 
ideal rupture from class, the lack of personal identification with 
politics is analysed, reflecting on points of conflict between the social 
facade of consumers and the citizen-politic facade. This is sited 
within an examination of the relationship between active political 
participation and the act of consuming by the new middle class. 

Finally, this paper deals with the success of social rights through 
consumption as being both effective and increasingly common 
without the need for public services performed by the State. 
Therefore, it fortifies the maximisation of the individual as 
responsible for the realisation of social rights, mitigating the sphere 
of State action, following the dictates of a liberal perspective.  

 
                                                        
1 Erving Goffman, A Representação do Eu na Vida Cotidiana (18th edn, Vozes 
2011). 
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2. Social rights and the New Middle Class in Brazil 

Article 6 of the Brazilian Constitution,2 shows that social rights have 
positive benefits offered by the State, either directly or indirectly, to 
provide better living conditions to the most vulnerable citizens, 
whose intention is to perform equalisation of unequal social 
situations.3 These rights attempt to ensure the positive conduct of 
public authorities, which must act through public policies that create, 
or identify, their object.4 Thus, social rights are connected to the 
right to equality,5 addressed to the State, for whom duties arise to 
improve living conditions and to promote material equality.6 The 
importance of basic social rights highlights  the achievement of 
equality in society, i.e., of a levelling equality, ‘directed to concrete 
human situations, realised in the factual sphere itself and not in 
abstract or formal regions of the Law.’7 

In addition to these concepts, there are social rights classified in a 
manner which divides between human rights as a producer and 
human rights as a consumer. According to José Afonso da Silva, 
based on a classification provided by Pierre Duclos, the first group is 
composed by the right to freedom of establishment, the Trade Union 
and to strike.8 It means the right of workers to determine the 
conditions of their work, to cooperate in the management of the 
company and to obtain a good job (Articles 7 to 11). The second 
category incorporates  the right to health, social security, intellectual 
development, equal access of children and adults to education, 
vocational training, culture and the guarantee of family development, 
as indicated in Article 6 and developed under the title of ‘Social 
Order’ in Brazilian Constitution. 

                                                        
2 Article 6 of the Brazilian Constitution contains social rights: education, health, 
food, work, dwelling, leisure, security, social security, maternity and childhood 
protection, assistance to the destitute. 

3 José Afonso da Silva, Curso de Direito Constitucional (34th edn, Malheiros 2011) 
286-7. 

4 Alessandra Gotti Bontempo, Direitos sociais: eficácia e acionabilidade à luz da 
Constituição de 1988 (Juruá 2005) 65. 

5 ibid 287. 
6 ibid 71. 
7 ibid 379. 
8 ibid 287. 
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Since the enactment of its Federal Constitution in 1988, Brazil’s 
socio-economic scene underwent several positive transformations, 
particularly in the last ten years. However, these changes are not 
necessarily related to the provision of public policies which promote 
social rights. With the stabilisation of prices, the increased number 
of jobs and, consequently, an increased income for the poorest, 
social inequality has been reduced, establishing a new social class: 
the so-called ‘new Brazilian middle class.’ However, it is necessary to 
understand that the gains in social justice did not change essentially 
the logic of capitalist development, its structure and operating 
process, as well as the concentration of surplus value, transformed 
into wealth for a small but super-powerful social class.9 

The division of society into classes, presupposes the notion that there 
is more than one social group acting at distinct and hierarchical 
levels in material production. Thus, the relations of production will 
be exercised differently within the same infrastructure. In their work, 
The Capitalist Machine, Pedrinho Guareschi and Roberto Ramos 
have inquired: what is social class? The researchers’ findings point 
out that the answer surrounds theories that advocate for a simple 
social framework, formulating definitions from identifiable features 
under an approach they call ‘positivist-functionalist.’10   

From this point of view, classes can be determined between high, 
medium and low, or from living standards, consumption levels, 
similar ideas, degree of similar education etc. Clearly, this is a static 
analysis of reality, in which the criteria are rigid (such as income and 
profession). As a result people are classified in certain ‘little boxes’. 
Guareschi and Ramos warn of the endless causal paradox that this 
theory can conduct:  

Now, if you ask: why are there people in certain “little 
boxes”? The answer is: because they earn more. And if we 
ask: why do they make more money? The answer is: because 

                                                        
9 Cândido Grzybowski, ‘Que Brasil Estamos Construindo?’ in Dawid D Bartelt (ed), 
A Nova Classe Média no Brasil Como Conceito e Projeto Político (Fundação 
Heinrich Böll 2013) 97. 

10 Pedrinho Guareschi and Roberto Ramos, A Máquina Capitalista (5th edn, Vozes 
2000) 
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they studied more (better training). And if we ask: why did 
they study more? ... Some say: because they earn more.11  

If the middle class is understood as a social group located between 
the bourgeoisie and the proletariat,12 the new middle class does not 
have a consensual definition. There are disagreements, including the 
recognition of its existence. For this reason, there is a relevant 
discussion on the current rising of the new middle class.  

One of the most prominent researchers writing on the theme ‘new 
middle class’ in Brazil, Marcelo Neri, argues that one of the ways to 
define social class is by consumption potential, such as in Brazil 
Criterion, where the middle class corresponds to the invocation of a 
social layer called class C (where the richest people constitute classes 
A and B and the poorest, classes D and E).13 This stratum is 
characterised by its access to durable goods (and their respective 
quantity: TV, radio, washing machine, fridge and freezer, video 
recorder or DVD players), bathrooms, maids and level of education 
of the head of the household. This assessment is formulated from the 
econometric ‘minceriana’ equation.14 

However, there is controversy about this concept. Some criticisms 
appear in the sense that the new middle class definition is based 
solely on economic factors.15 Moreover, it does not consider the 

                                                        
11 ibid 35, 36.  
12 Paulo Sandroni, Novíssimo Dicionário de Economia (Best Seller 1999) 101. 
13 Marcelo Neri (ed), A Nova Classe Média (FVG 2008) 23-4. Until 2013, ‘Brazilian 
Economic Classification Criterion’ divided class C into two groups, whose average 
family income gross per month ranged from R$ 1,147 (class C2) and R$ 1,685 
(Class C1). From 2014, the criterion become more complete, based on other factors 
in addition to income and consumption, as the conditions of housing and access to 
public services, for example.  

14 Marcelo Neri explains that the typical regression econometric model, derived 
from the ‘minceriana’ equation, is: ln w = β0 + β1educ + exp + β2 β3 exp + γ +/x ² 
є, where ‘w’ is the salary received by the subject; ‘educ’ is its schooling, usually 
measured by years of study; ‘exp’ is its experience, usually by the age of the subject 
approximately; ‘x’ is a vector of observable characteristics of the individual, such as 
race, gender, region; and ‘є’ is a stochastic error. Marcelo Neri, ‘Equação de 
Salários Minceriana’ (2011) 
<www.cps.fgv.br/cps/pesquisas/Politicas_sociais_alunos/2011/pdf/BES_EquacaoMi
nceriana.pdf> accessed 19 November 2013. 

15 Claudio Salm and Ligia Bahia, for example, understand that with the increase of 
growth the Gross Domestic Product (GDP) rate and the creation of new formal 
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limits of consumption and to what extent this may be a means of 
social integration and access to services that should be guaranteed by 
the State: 

Therefore, to classify Brazilian society in terms of threads or 
income stratum—whether by the parameter that determines 
earnings from R$261,00 per capita/month as the middle 
class, or by the World Bank’s measure of US$10.00/day—is 
not expressive of the progress of the new networks and 
patterns of sociability that recent policies support (a real 
increase in the minimum wage, social welfare and income 
transfer). What matters is to unravel the limits of this 
process of inclusion …16  

Other criticisms, even more incisive, allege that the study is based 
only on income stratum and the potential of durable goods 
consumption, ignoring some determining factors: 

[H]ousehold indebtedness, an increased difficulty for the 
workforce to access these values, the cheapening of several 
products that were previously luxury goods but have now 
become necessary consumer goods—these have altered the 
moral and historical element of the workforce value: though 
the value of the workers themselves has increased, the 
remuneration received for the work has not.17  

                                                                                                                              
jobs, have been given to thousands of people. These people newly entered the 
market, according to the researchers, were baptized ‘for a sociology of phony’ of 
new middle class. Salm and Bahia state that this new definition ‘reduces the 
concept of the middle class to the economic dimension of income, restrict only for 
those who are able to open a credit’. Claudio Salm, Ligia Bahia, ‘Tênis, Bermuda, 
Fone no Ouvido... Vai Saúde e Educação Também?’ in Dawid D Bartelt (ed), A 
Nova Classe Média no Brasil Como Conceito e Projeto Político (Fundação 
Heinrich Böll 2013) 115. 

16 Amélia Cohn, ‘Entre Sair da Pobreza e Ingressar na Cidadania’, in Dawid D 
Bartelt (ed), A Nova Classe Média no Brasil Como Conceito e Projeto Político 
(Fundação Heinrich Böll 2013) 108.  

16 Amélia Cohn, ‘Entre Sair da Pobreza e Ingressar na Cidadania’, in Dawid D 
Bartelt (ed), A Nova Classe Média no Brasil Como Conceito e Projeto Político 
(Fundação Heinrich Böll 2013) 108.  

17 Mathias S Luce, ‘Brasil: nova classe média ou novas formas de superexploração 
da classe trabalhadora?’ (Trabalho, Educação, Saúde, January 2013) 
<www.revista.epsjv.fiocruz.br/upload/revistas/r472.pdf> accessed 23 September 
2013.  
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Confronted by conceptual impasse, a conclusion is unanimous: this 
new group of Brazilians consume too much. This is the group’s main 
feature. From durable goods and services, Brazilians who recently 
got into the formal job market have kept the economy heated. This 
consumption can be analysed from two perspectives: (a) individual, 
attributed to a need for worship of the individual’s social facade 
which turns it into of a consumer of certain services guaranteed by 
the Law; and (b) social, connected to an inefficient State, which 
disclaims deploying appropriate public policies to guarantee essential 
services, by imposing tax incentives that expand its commoditisation. 

 

3. Social inclusion through consumption: the social and 
political facades of the person 

Historical materialism differs from idealistic conceptions about the 
human being. In that sense, it considers the real person, rather than 
the idea.  Although there is vagueness in the elements that identify a 
human being’s unity (person, individual, man), examining the social 
context betrays these designations. Only under a strict general 
approach is the person only one person; they acquire different facets 
when considered in front of the praxis of social reality. 

Urban daily life requires the person to assume a representation and 
not be an abstract entity. Primarily—and this view seems to be 
sufficiently established—capitalism is based on separation between 
producers and the means of production. This partition, required in 
increasing scale even in dependent countries, deprives access to the 
means of production to the productive class. Initially industrial, the 
division becomes widely extended to the services sector and other 
economic branches. As Marx emphasises, the separation between the 
capital owner and the labour power possessor is not enough for the 
capitalist foundation. It is contended that each class—by its 
education, habits and traditions—admits that requirement as if it 
were an obvious natural statement.18 

                                                        
18 Karl Marx, ‘O Capital. Capítulo XXIV – A Chamada Acumulação Original’ in 
Karl Marx, Friedrich Engels, Obras Escolhidas (Avante/Progresso 1983) 104-107, 
130. 
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Duly presenting the dismemberment between producers and the 
means of production on a social basis, few classifications remain to 
identify the possessor of capital, commonly referred to by 
‘entrepreneur’, or ‘boss’, rather than ‘capitalist’ or ‘bourgeois’. By 
contrast, for the salaried employed there is a wide range of social 
roles to be played, each one having a corresponding facade. Even 
within the same class, it is not imperative to show their social 
identity to other members. For example there is no need, for a 
doctor to identify himself with a garbage man, even though both 
actually belong to the same class of employees. 

According to Erving Goffman, when a person assumes a specific 
social role, it is probable that there is already a facade previously 
established.19 This facade is institutionalised, becoming a collective 
representation performed in order to generate both social acceptance 
and recognition, individualized for specific situations.20 In order to 
assume practical purposes, the person sees itself on the verge of 
adapting to a variety of established standards (languages and clothes, 
for example), aiming to reach the goals available—and, in many 
cases, arranged—in a world of social roles. 

In a society where social distinction is measured by wealth, there is 
no better question to ask a person than ‘what do you do?’ and 
accepting its variations. From this simple question, it is possible to 
idealise a whole set of representations, facades, which will indicate 
which image should be seen in relation to its stereotype. From this, 
the questioner will derive the bonds established in accordance with 
an economic standard. Certainly, such references to aesthetic 
elements, beliefs and political views will not give a complete 
explanation of the person. 

This contrast between being and having is motivated by base 
requirements which are reproduced in the upper structural 

                                                        
19 Erving Goffman, A Representação do Eu na Vida Cotidiana (18th edn, Vozes 
2011) 25-35. 

20 ibid 29; Goffman defines it specifically: ‘I've been using the term ‘representation’ 
to refer to any activity of an individual which happens in a period characterized by 
its continuous presence before a particular set of observers and influences them in 
some way. It will be convenient to call as facade the part of the individual's 
performance which regularly works in a general and fixed way, in order to define 
the situation for those who observe the representation’. 
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perception.21 This entails a social facade of ideology production. The 
ideology of the facade allows any salaried employee to expose 
himself as close as possible to the social ideal of belonging to the 
ruling class, as a legitimate aspiring bourgeois. Such ostentatious 
consumption is a means of symbolic redemption through the 
objective recognition of class, which, contrary to what has been 
thought, is not closely linked to the individual’s position in relation 
to the means of production, but to the order of social relational 
factors. 

When matching the appearance and the manner, as characterised by 
the symmetric social construct, a person who consumes in an 
inordinate way demonstrates their full economic capacity to do so. If 
the ideal canon of dependent bourgeois society is to imitate, at the 
highest intensity, the costume of the ruling class, to be similar, on the 
other hand, to what is associated with poverty is socially deplorable. 
The typical example of that is expressed in the daily habit of 
mocking the speech attributed to poor people in Brazil, as Marcos 
Bagno analyses: 

If saying Cráudia, praca, pranta is considered ‘wrong’, and, 
on the other hand, saying loose, slave, white, pest is 
considered ‘right’, it is not simply a linguistic, but a social 
and political issue—people who say Cráudia, praca, pranta 
belong to a social class that is discredited, marginalized, and 
have no access to formal education and to elite cultural 
assets; and so the language they speak suffers the same 
prejudice that weighs over themselves, i.e., their language is 
considered ‘ugly’, ‘poor’, ‘needy’, when in fact it's just a 
different language from the one taught in school.22 

                                                        
21 Erich Fromm, Ter ou Ser (4 edn, Vozes 1982) 88; In a renowned work on the 
subject, Erich Fromm explains: ‘In having mode, there is no alive relationship 
between me and what I have. The thing and I become things, and I have it because 
I have the power to make it mine. But there is also an inverse relation: it gets me, 
because my sense of identity ... rests on my own possession over it (and as many 
things as possible). The having mode of existence is not established by an alive and 
creative process between subject and object; it transforms in things the both, 
subject and object. The relation is of inertia, not life’. 

22 Marcos Bagno, Preconceito Linguistico: O Que é, Como se Faz? (49th edn, 
Loyola 2009) 41.  
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The ideological facade, therefore, does not correspond only to forms 
of visual presentation; although, where there is an absence of contact 
by means of speech, this is the initial display. Speech, gestures, 
posture, i.e., the entire set of ‘bourgeois’ sartorial decisions, 
sometimes embodied in the label, ‘etiquette’, draws the pattern to be 
pursued by all, regardless of the actual social position. To be out of 
tune with certain tendencies can be considered synonymous with 
rebellion or poverty, for example, an inappropriate and marginal 
behaviour. 

In a paradigm shift, while for some people to maintain a facade 
closer to the ruling elite means social mobility (even if it is fictional), 
for other people, indulgence and bad dress can mean greater 
advantage in the struggle for survival. For the portion of society that 
is not even included in the formal capitalist production process, life 
maintenance depends on the rest of the employee’s salary or on alms 
from the bourgeois. In these cases, a sloppy and disheveled 
appearance—typical of those economically underprivileged people—
can assist in obtaining sustenance. Striving to bear an acceptable 
appearance can harm the common ideas about what it is to be 
extremely poor, hindering access to charity. 

Almost as an improper consequence of the system, the ideology of 
the facade allows for the efflorescence of social phenomena such as 
that of trademark counterfeit. Desiring to access some goods 
restricted to a particular economic sector of society, to counterfeit 
clothing and adornments is a mechanism to undermine one 
distinctive facade of economic constraint; so, there is a visual 
illustration of some certain trademarks similar to the standard 
brands consumed by the ruling class. It would not make any sense, 
for example, to fake brands that do not exclude people with lower 
economic capacity or dictate the aspirational patterns.  

Equally, it would be meaningless to achieve an ostentatious 
appearance if there was not a proper place to parade. In capitalism, 
the mall (or shopping centre) has a social function as a specific space 
for the ideological façade’s exercise. In accordance with Valquíria 
Padilha, the mall should not be seen only as a private space built for 
the acquisition of things, but also constituting a land of identity 
construction, where some people can be seen and perceived by other 
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people, waging ‘a relationship between “being me” and “being 
seen”’.23 

In the temple of the God, Capital, the private space is distorted, 
without losing its privatised feature. A refusal to accept poor people 
is a guarantor of the free, bold, and comfortable walking of those 
who are in a privileged social position (or only seem to demonstrate 
this facade). The environment is strategically designed to act as a 
visual barrier to the ‘class struggle,’ blocking the visibility of class-
conflicts that are latent in the streets, serving as a gate of entry and 
redeeming portico away from alleged urban unrest. 

The exercise of this facade integrates everyday life in its various 
aspects in such a way that the multiplicity of relationships requires 
even the apparent confusion of facades. It is common to irradiate 
contingencies for which various facades are required, creating the 
phenomenon of multiple facades. The person moulds themselves 
according to the situation, within the constraints of electing how he 
will self-propagate. The divisions, individually signed, become 
common-place: ‘Me as a parent,’ ‘Me as a professional’ and ‘Me as a 
friend,’ as if they were different people who inhabit the same 
physical body. 

With a certain amount of optimism and exaggeration, Zygmunt 
Bauman argues that ‘Human beings are not “born” with their 
identities.’ 24  Here the Polish sociologist intends to defend the 
characteristics of modern life that the person needs to become 
inclusively what it already is. There would be a kind of supplanting 
of the determination of social status, on behalf of an individual 
choice. The cunning of liberal thinking seems to meet the premise 
raised which is based on the underlying notion of free choice of 
identity. Drawing on Sartre, Bauman states that ‘it is not enough to 
be born as a bourgeois—it is necessary to live life as bourgeois.’25  

To some extent, such social practice allows for the displacement of 
appearance in relation to class. However, the same fluidity is not 
observed in the solid weight of carrying the burden of history. 

                                                        
23 Valquíria Padilha, Shopping Center: A Catedral das Mercadorias (Boitempo 
2012) 134. 

24 Zygmunt Bauman, Modernidade Líquida (Zahar 2001) 40. 
25 ibid 40. 
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Miserable people, ‘the black’, ‘the Indian’ etc. are typical figures of 
dependent countries. These social groups have not reached the 
‘liquidity’ propagated, acting as the crucial historical constraints 
maintaining the façade; they cannot be elected or identified freely. 
Those who are socially excluded because of their ethnicity, poverty 
etc. do not have the possibility to visually escape from their identity, 
as much as they would like to. 

As the currency of social determinism, consumption became the 
perennial goal of every person inserted in the supply chain. Erich 
Fromm bases his analysis of contemporary society on the argument 
that people are fascinated by the possibility of buying more, better 
and, especially, new things. In his view, the acts of buying and 
consuming have become both compulsive and irrational, losing even 
the initial goal, which was the path to happiness, becoming an end in 
itself.26  

This analysis should be read with some caution when dealing with 
the Brazilian context, in which much of the population is excluded 
via consumption, with the rise of the ‘new middle class;’ so, there is 
an inevitable link between happiness and fulfilment through the 
purchase. Consumption has become an end in itself to reach the ‘old 
middle class’ and the ruling class, whose purchasing power has 
always been above that spent on strictly necessary goods. 

The most ecstatic feeling that capitalism can provide is the 
accumulation of power—and explosion of pleasure—felt by the 
individual when faced with both the possibility and the act, 
respectively, of buying something really desired. There is a symbolic 
elevation of the person who, besides buying, acquires the right to 
display the good to other people, so as to be identified and to 
generate recognition within the group he is related and as well as the 
rest. 

Added to the routine, the real pleasure of use no longer constitutes 
the core motivation for the purchase, but rather how it potentiates 
the ability to manipulate tastes and needs. This alienated attitude 
towards consumption gains ground on other aspects of life, for 
example, spending free time with ourselves. Erich Fromm puts the 

                                                        
26 Erich Fromm, Psicanálise da Sociedade Contemporânea (4th edn, Zahar 1965) 
137. 
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question in the following way: ‘If a man works without any real 
relationship with what he is doing, if he buys and consumes goods in 
an abstract and alienated way, how can he use his free time in an 
active and meaningful way?’27 

Free time is consumed in a passive way: watching televised football 
matches, movies thought up in Hollywood, ‘best seller’ books and, 
of course, consuming. Even social gatherings cannot escape this 
pattern whilst the themes are propagated by mainstream media in its 
various forms; power which stimulates, naturalises and punishes is 
the essential ideological modus operandi.  

Even taste is manipulated, passivity is represented in the 
impossibility of hearing music and seeing the television programming 
wanted because entertaining is an industry like any other. 
Entertainment’s success is expressed by its success in the market, 
never by something that can be measured in human terms.28 The 
apogee of the ideal of dispossessed people is seeing fun in magazines 
specialised in portraying elite lifestyles and housing. Instead of 
bringing disgust, the fact is a distant reality; a privilege elevated to a 
few by the expense of many is a matter of entertainment, whose 
summit is having to pay to have printed access, and only in pictures, 
to a distant, dreamed reality. 

From the social division in classes, the survival mode of the new 
middle class is not different from the one previously known only as 
‘middle class,’ now considered traditional middle class. When 
aspiring to consume, the new middle class has the possibility to put 
into effect social rights without the need of provisions from the State. 
It creates more autonomy than the public entities. In a certain sense, 
consumption has the capacity to provide effective rights; however, 
this form of social breakthrough has congenital limits because, 
structurally, capitalism has not changed its ethic of inclusion and 
exclusion. The same consumption that provides access to social 
rights generates an influx of exclusion, notably because it is not 
indiscriminately accessible. 

The main social sign that inhabits everyday life is passivity. As noted 
by Fromm, the passivity of the person only portrays alienation 

                                                        
27 ibid 138. 
28 ibid 138. 
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syndrome, a failing to actively relate with the world and submitting 
to the demands of the cultural industry.29 A break from the passive 
routine would expose the dichotomy of urban personal life, which 
entails a division between exhibiting day-to-day social or 
professional facades and, less usually, a political facade (citizenship). 
Active political participation is not part of everyday life, because it 
was designed to run within legal parameters, every two years at the 
ballot-box. 

The lack of personal identification with politics contaminates 
commonsense with sentences such as ‘politics is not discussed,’ 
rebirthing one of the main sociological positivist legacies in Brazil. 
The political universe arouses no practical or immediate meaning in 
ordinary people's lives. Unlike the perceived monthly salary, which 
effectively drives the sustenance of a home, the results of political 
decisions seem to be distant and meaningless. The effects of political 
decisions, in most cases, are not experienced directly; so, 
transformations seem to be slow, gradual and beyond the personal 
interests of politicians. Thus, political life is not real life that moves 
every day, and does not touch the majority of people. 

The political facade (citizenship) does not have the same 
representational impact as the facade boasted every day. For the new 
middle class, consumption is a real mechanism to directly implement 
social rights, valuing this more than citizenship. Political 
participation becomes increasingly distant and the sale of labour 
power to the capitalist emerges as a primary factor of this range of 
rights embodiment. 

 

4. Brazilian State and the effectiveness of social rights through 
consumption 

Departing from the premise that the Brazilian Social State must 
produce real conditions in order to exercise fundamental rights, it is 
necessary ‘to recognize the contemporary set of individuals’ 
dependence in relation to State actions and to enforce the State to 
accomplish its egalitarian and distributive task’ that is essential to 

                                                        
29 Erich Fromm, A Revolução da Esperança: Por uma Tecnologia Humanizada (3rd 
edn, Zahar 1977) 55. 
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the existence of democracy of freedom.30 The State has not shown 
itself able to act in social rights effectively, considering that: ‘instead 
of building a State capable of promoting welfare in sensible and 
important areas, preference is given to giving subsidies and tax relief 
to any supposedly social demand that comes through the market.’31 

The biggest goal of the social policies adopted is to include the 
subject in the consumption market, instead of advancing public 
policies that guarantee, for example, wide access to health and 
education. Grzybowski understands that to have income to pay for 
private education and health is not equivalent to the guarantee of 
high quality public education and of being protected by a single 
system of health (‘Sistema Único de Saúde’, SUS) as a universal 
right. 32  The same happens with other issues such as public 
transportation, for example: easier credit and the reduction of taxes 
on industrialized products (facilitating the acquisition of automobiles) 
do not guarantee the right of mobility in a big city: 

There are two different conceptions and situations involving 
citizenship … Income and credit, as it happens in fact, feed 
into each other and stimulate the growing economy, the 
same economy that creates social inequality, poverty and 
misery. Substantially, the policies adopted create consumers, 
but not citizens. We are not yet facing the universal right to 
a citizen’s basic income, which is owned by each person in 
the condition of a shared citizenship, the main issue of the 
radical democracy.33 

Facing the inertia of public agents and the rising buying power of 
these thousands of Brazilian citizens in, the new middle class has 
become an object of ‘the market of social rights,’ as explained by 
Amélia Cohn. Researchers point out that this new group of 
consumers constitute a promising niche market, considering the 
country is in the so called third generation of privatisations to these 

                                                        
30 Paulo Bonavides, Curso de Direito Constitucional (22th edn, Malheiros 2008) 
378-9. 

31 ibid 118. 
32 ibid 99. 
33 ibid 99.  
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essential services  for which the State held responsibility.34 According 
to Cohen these niches are captured through popularising education 
plans, concerned only to provide professionals graduated to the 
demands of the market, and private healthcare that offers ‘basic 
packages’ of insurance:  

What is the consequence of these measures? Reinforcement 
of the valorization of an individual’s situation in the market, 
as a target for the satisfaction of necessities to be reached 
through their own, individual resources; and on the other 
hand … the overload of State public services … by the 
precariousness of cover provided by private insurance …35 

The increase of ‘class C’ and the growing commodification of 
services, understood as social rights, represent only markets in 
expansion; on the other hand, it does not change the fact that this 
expansion is stimulated by tributary renunciations.36 Therefore, it is 
perceptible that the more demand can be accomplished by personal 
fiscal resources, the better for private initiative; that the more 
services are in the hands of ‘entrepreneurs’, the less is the 
responsibility of public institutions. 

Considering the principle of material equality, it is clear that: ‘the 
State compels itself through interventions of rectification in social 
order to remove the deeper and disturbing social injustices.’ 37 
However, Government actions go in the opposite direction, because 
its measures look populist, instead of a present and effective social 
profile. Grzybowski asks if, in the progressive political field of 
Brazilian society, ‘we are satisfied with a more dignified 
precariousness or still seek for the goal of dignity in the condition of 
citizenship for all women and men?’38 

The focus on the possibilities of consumption and ostentation is in 
dialogue with the strategy of development through economic growth; 

                                                        
34 Amélia Cohn, ‘Entre Sair da Pobreza e Ingressar na Cidadania’, in Dawid D 
Bartelt (ed), A Nova Classe Média no Brasil Como Conceito e Projeto Político 
(Fundação Heinrich Böll 2013) 108. 

35 ibid 108. 
36 ibid 117. 
37 ibid 379. 
38 ibid 99. 
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but it is not possible to elevate an economy without the guarantee of 
dignity and rights for this new middle class, as well as the other 
classes which involve the great mass of Brazilian citizens. 

 

5. Conclusions 

Nowadays what is referred to as the ‘new middle class’ represents 
the outbreak of a new social segment, excluded from access to a 
wide range of consumable, material goods. It was not necessarily any 
substantial change in labour relationships that provided for this 
appearance; on the contrary, there are worsening working conditions, 
the new medium class arises in this scene because it gets into the 
labour market in a formal way. 

The entrance via consumption logic favours the liberal view of an 
individual’s implementation of social rights. Some mechanisms are 
created to put the people far away from the necessity of public 
services (provided by the State or through concession), prioritizing 
the individual way. 

However, besides this individual satisfaction, it exempts the State of 
giving a full guarantee to social rights; the consumption policies turn 
these rights into commodities, allowing private initiative to execute 
essential services such as education, health and social security. It is 
noticed that the increase in lower class incomes is not equivalent to a 
decrease in inequalities, which can only be achieved through public 
policies that foment a social insertion of the subject, not through 
consumption, but through a real availability of high quality public 
services that guarantee the full exercise of citizenship. 
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Although it might appear as a lost cause today, intellectual property 
scholars continue investing a considerable amount of skill, labour 
and judgment in drawing the distinction between property and 
intellectual property law.1 To a certain extent, we could say that 
wrestling with the distinction is one of the defining and foundational 
features of the law. As a curse or as a gift, the rubric of property has 
always simultaneously constituted an uneasy and slippery riddle.2 
Situated uncomfortably in the making of the discipline,3 it is not a 
surprise that even after legislative declarations, both international 

                                                        
* Lecturer in Law, Birkbeck, University of London. 
1 See Mark A Lemley, ‘Property, Intellectual Property, and Free Riding’ (2005) 83 
Texas Law Review 1031; Oren Bracha, ‘Standing Copyright on Its Head? The 
Googlization of Everything and the Many Faces of Property’ (2007) 85 Texas Law 
Review 1799. 

2 Augustine Birrell was not the first and certainly not the last to discuss this complex 
relationship. Interestingly, he problematised it in the following manner: ‘The 
essence of Property is unwillingness to share it, but the literary art lives by 
communication; its essence is the telling of tale with the object of creating and 
impression and of causing repetition’ in Augustine Birrell, Seven Lectures on the 
Law and History of Copyright in Books (Cassell and Company 1899) 17. See also 
Neil W Netanel and David Nimmer, ‘Is Copyright Property? The Debate in Jewish 
Law’ (2011) 12 Theoretical Inquiries in Law 241.  

3 Lionel Bently and Brad Sherman, The Making of Intellectual Property: The British 
Experience (Cambridge University Press 1999) 58-59. 
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and domestic;4 the reference to property is still contested, or at least, 
discussed.5 Some could say that the roots of the friction can be 
traced back to a historical strategic move to provide immunity 
against criticism.6 In this way, the compulsive property ‘metaphor’ 
was—and still is—invaluable, precisely because of its appeal to the 
imagination and the concomitant expectations promised therein. 
While the category of property has ‘little or no explanatory value’,7 
its spell produces real effects when constituting communities, 
materialising opportunities and developing agendas. 8  Yet other 
scholars may legitimately suggest that the problem is that their 
intellectual property colleagues failed to understand—or 
productively misunderstood—property concepts.9 However, the fact 
remains that somehow intellectual property managed to codify itself 
by developing controversial and effective idioms that became 
international.10 It is clear from the outset that the reference to 
property is still important as a form of criticism, review or support, 
since it appears to compel intellectual property scholars to ponder it 
and to set out its boundaries.11 Although there was no shortage of 

                                                        
4 Trade Marks Act 1994, s 2(1); Copyright, Designs and Patents Act 1988, s 1(1); 
Patents Act 1977, s 30(1). 

5 Henry E Smith, ‘Intellectual Property as Property: Delineating Entitlements in 
Information’ (2007) 116 Yale Law Journal 1742.  

6 Clare Pettitt, Patent Inventions: Intellectual Property and the Victorian Novel 
(Oxford University Press 2004) 73-74. See also Mark Rose, Authors and Owners: 
The Invention of Copyright (Harvard University Press 1992) 34–37; John Feather, 
‘The Book Trade in Politics: The Making of the Copyright Act of 1710’ (1980) 8 
Publishing History 19. 

7 Alain Pottage, ‘Instituting Property’ (1998) 18(2) Oxford Journal of Legal Studies 
331, 344. 

8 Kathy Bowrey has turned to the ‘commercial, social and legal strategies in play’ to 
suggest a different understanding of the development of intellectual property rights 
in the twentieth-century, see Kathy Bowrey, ‘The New Intellectual Property’ (2011) 
20(1) Griffith Law Review 188-220. 

9 For an interesting view of intellectual property by a property scholar, see James 
Penner, The Idea of Property in Law (Oxford University Press 1997) 117-121; cf 
Ronan Deazley, Rethinking Copyright: History, Theory, Language (Edward Elgar 
Publishing Ltd 2008) 135-145. 

10 Justin Hughes ‘A Short History of “Intellectual Property” in Relation to 
Copyright’ (2012) 33 Cardozo Law Review 1293. 

11 William R Cornish, Intellectual Property: Patents, Copyright, Trade Marks and 
Allied Rights (Sweet & Maxwell 1981) 3-4; Lionel Bently and Brad Sherman, 
Intellectual Property Law (Oxford University Press 2009) 1-3; Tanya Aplin and 



Jose Bellido 

 149 

scholarly discussion on the topic throughout the twentieth century,12 
we may nonetheless ask the concrete terms of the debate now and 
how it has changed so far. Arguably, the current anxiety to 
thematise, absorb or draw parallels between property and 
intellectual property has been facilitated not only by the ongoing, 
ever-lasting disciplinary anxieties mentioned above but also by a 
series of pressing factors. Among them, we can list the impact of 
Strasbourg jurisprudence,13 the rise of the knowledge economy and 
the complexities that software and biotechnology brought to the 
system.14 Since the law of intellectual property has explicitly been 
asked to ‘balance’ rights,15 the need for parameters and calibration 
has developed under a renewed sense of pressure and urgency.16 The 
interesting aspect here is not the call to ‘balance’ but the collateral 
effects it has produced—for instance, the importance attached to be 
seen providing the act of ‘balancing’. 17  This critical feature is 
evidenced by the recent attraction to intellectual property 
scholarship of regulatory discourses from different—and sometimes 
antagonistic—quarters: evidence-based researchers, policymakers, 
law and economics scholars and tort experts. Curiously enough, the 
external call to define the boundaries of intellectual property has 
also generated another irritation in the form of an internal response 
to reconsider its own sub-divisions, boundaries and organising 

                                                                                                                              
Jennifer Davies, Intellectual Property: Text, Cases and Materials (Oxford 
University Press 2009) 2. 

12 Michael Lehmann, ‘The Theory of Property Rights and the Protection of 
Intellectual and Industrial Property’ (1985) 16 International Review of Industrial 
Property and Copyright Law 525. 

13 Lionel Bently, ‘Identity and the Law’ in Elizabeth Leedham-Green (ed), Identity 
(Cambridge University Press 2010) 26-58. 

14 Alain Pottage, ‘The Socio-Legal Implications of the New Biotechnologies’ (2007) 
3 Annual Review of Law and Social Science 321. 

15 Trade Related Aspects of Intellectual Property Rights Agreement 1994, art 7.  
16 ‘The rise in economic importance, coupled with uncertainty over the justifiable 
scope of intellectual property rights in the light of technological chance and various 
global crises relating to health, environmental protection and so forth, has given 
rise to a resurgence of “property” talk in intellectual property’ in Helena R Howe 
and Jonathan Griffiths ‘Introduction’ in Helena R Howe and Jonathan Griffiths 
(eds), Concepts of Property in Intellectual Property Law (Cambridge University 
Press 2013) 1. 

17 For a remarkable note, see Ysolde Gendreau ‘Balancing the Balance’ (2013) 44 
International Review of Industrial Property and Copyright Law 623. 
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principles. 18  This concern can also be appreciated in the 
exponentially growing literature concerned with ‘overlaps’.19 

Howe and Griffiths’ excellent collection recaptures the lively debate 
by placing it at the core of the enterprise of categorising: legal 
doctrine. In their introduction, they gracefully point out that 
analogies between property and intellectual property have been 
‘problematic’ and that their conceptual relationship is ‘far more 
complex than it may, at first sight, appear to be’.20 Its twelve 
chapters adequately cover the two major issues around which the 
collection was initially constructed. The first part of the book 
interrogates the nature of the property in the various aspects of 
intellectual property. If the distinction between property and 
intellectual property was primarily coded in relation to its elusive 
subject matter,21 some scholars decided to focus on the concept of 
the intangible to frame their contributions. Pottage and Sherman go 
back to Roman and Medieval legal sources to make what they 
modestly define as ‘a simple point’. 22  Their contribution is 
nevertheless highly remarkable since their simple point challenges 
what has been taken for granted until now. Against a substantial 
amount of previous literature that had worked on the assumption 
that intellectual property was an ‘awkward’ sub-species of property, 
they strike back suggesting that intellectual property rights are ‘not 
peripheral, exceptional, fictional or tenuously analogous forms of 
true property rights’.23 By reading closely Marta Madero’s Tabula 
                                                        
18 Annette Kur and Vytautas Mizaras (ed), The Structure of Intellectual Property: 
Can One Size Fit All? (Edward Elgar 2011).  

19 Jerome H Reichman, ‘Legal Hybrids between the Patent and Copyright 
Paradigms’ (1994) 94 Columbia Law Review 2432; and more recently, see Estelle 
Derclaye and Matthias Leistner, Intellectual Property Overlaps: A European 
Perspective (Hart Publishing 2010); Neil Wilkof and Shamnad Basheer (eds), 
Overlapping Intellectual Property (Oxford University Press 2012); Robert 
Tomkowicz, Intellectual Property Overlaps: Theory, Strategies and Solutions 
(Routledge 2012). 

20 Howe and Griffiths (n 16) 2. 
21 Bently and Sherman (n 3). See also Kathy Bowrey, ‘Book Review’ (2000) 22(7) 
European Intellectual Property Law Review 344; Peter Drahos, A Philosophy of 
Intellectual Property (Dartmouth Publishing 1996) 153-156.  

22 Alain Pottage and Brad Sherman, ‘On the Prehistory of Intellectual Property’ in 
Helena R Howe and Jonathan Griffiths (eds), Concepts of Property in Intellectual 
Property Law (Cambridge University Press 2013) 14. 

23 ibid. 
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Picta, 24  the focus on the ‘legal figure of the tangible thing’ is 
particularly productive.25 Detaching themselves from the typical way 
of looking at intellectual property, their take on tangibility thus 
allows them to reverse the argument and move to the other side of 
the coin: intangibility. They define it as an ‘effect of representation, 
interpretation and argumentation’.26 Such a statement is attractive 
for the underpinning hypothesis upon which it is based. If the 
intangible is imagined as an effect of these practices, the struggle for 
recognition is played out in the ‘material reality’ (artefacts, drawings, 
texts) from which it is elicited. Likewise, Gangjee addresses the 
matter (‘Intellectual Property as Property?’) by referring to an 
emergent form of intellectual property: brands. He states that the 
brand is ‘a remarkably elusive and protean, yet an undeniably 
valuable intangible’. 27  Drawing on an extensive literature on 
marketing, he traces the different ways in which the intangible (the 
brand) is constituted via consumer perceptions and practices.28 A 
recent case (L'Oréal SA v Bellure)29 that Gangjee identifies as the 
culmination of the EU process fully protecting brands 30  also 
provides an interesting angle to consider the way in which marketing 
concepts have been translated into the legal domain.31 What makes 
his contribution peculiarly innovative is however the second part 
that refers to immaterial labour. In fact, Gangjee develops an 
interesting critique of EU trademark law, and thus a critique of the 
property model. He suggests that ‘its doctrinal approach reinforces 
the exploitation of consumers and others involved in brand creation 
by editing them out of the narrative …’.32 

                                                        
24 Marta Madero, Tabula Picta: Painting and Writing in Medieval Law (University 
of Pennsylvania Press 2009). 

25 Pottage and Sherman (n 22) 13. 
26 ibid 28. 
27 Dev S Gangjee, ‘Property in Brands: The Commodification of Conversation’ in 
Helena R Howe and Jonathan Griffiths (eds), Concepts of Property in Intellectual 
Property Law (Cambridge University Press 2013), 29. 

28 ibid 37. 
29 L'Oréal SA v Bellure NV (C-487/07) [2009] ECR I-5185, [2009] ETMR 55. 
30 Gangjee (n 27) 44. 
31 ibid 49. 
32 ibid 57. 
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If there is one area of law in which the classificatory struggle is 
visible and upon which the dust has not yet settled, this is the action 
for breach of confidence. The reason why breach of confidence is a 
good and timely illustration for the first question envisaged in the 
collection is at least twofold. Firstly, we could say that it rehearses 
the problems of what might be at stake when the property label is 
applied to intellectual property. Secondly, it pushes the question to 
the relation between knowledge and information, a feature upon 
which the system of intellectual property was founded. Possibly 
because of its recent transformations and the categorical slippage 
produced, two contributions are exclusively devoted to the issue of 
confidentiality concerning property and intellectual property. This is 
to praise the editors: the two essays read well together because they 
are so different. Bently frames his contribution by narrating the 
different ways in which the debate around the status of confidential 
information developed in the British Commonwealth.33 By closely 
reading the different ways in which confidentiality has been dealt 
with in scholarly discussions, case law and textbooks, he ends up 
with what he calls a ‘taxonomic surprise’,34 the proposition that 
confidential information might be ‘intellectual property but not 
property’. More importantly, the piece sheds new light on the 
informal ways of explaining the way legal categories emerge.35 While 
Bently scrutinises property and intellectual property to consider the 
status of confidentiality, Alastair Hudson looks at equity to show the 
different perspectives developed by an intellectual property lawyer 
and an equity specialist.36 By focusing on the differing treatment of 
Spycatcher, he shows how the law of confidentiality has been 
appreciated differently depending on the register from which that 
interpretation has emerged.37 

                                                        
33 Lionel Bently, ‘Trade Secrets: “Intellectual Property” but not “Property”?’ in 
Helena R Howe and Jonathan Griffiths (eds), Concepts of Property in Intellectual 
Property Law (Cambridge University Press 2013) 63-67. 

34 ibid 92. 
35 ibid 89. 
36 Alastair Hudson ‘Equity, Confidentiality and the Nature of Property’ in Helena R 
Howe and Jonathan Griffiths (eds), Concepts of Property in Intellectual Property 
Law (Cambridge University Press 2013) 94-115. 

37 ibid 115.  
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Central to Dreier’s contribution is an attempt to measure the 
distance between the rules on material and immaterial property. His 
contribution subtly shows how difficult and intricate the task of 
reconciliation might be. One of the most curious references is, 
nevertheless, the way in which he narrates the complex definitional 
questions around institutional self-descriptions. He says that ‘the 
history of the notion and understanding of “intellectual property” in 
Germany’ is also reflected in the ‘history of the institutional self-
description of the Munich Max Planck Institute’.38 While the sketch 
is ‘somewhat anecdotal’, 39 it is indeed an original reflection of how 
to trace the impact of legal taxonomies. Even at a speculative level, 
the example was brilliant. Following a different doctrinal trajectory, 
Breakey’s chapter reminds us of the persuasiveness and persistency 
of Hohfeldian analytical system of rights and duties. 40  Its 
commitment to the analytic is an illustration of how a ‘plausible 
account of copyright as property’ may emerge.41 He does so by 
arguing that copyright focuses on ‘the ownership of an activity built 
on a right to exclude and the property-protection of activity 
protecting it from harm and interference’.42 While the normative 
shift towards liability-rules is a revealing move, it is also possible to 
suggest that definitional anxieties would not be overcome but 
displaced. In fact, we could say that if there is a field of law 
notoriously known for its uncertainty, that is tort, where the 
meaning of standard-like concepts such as ‘reasonableness’ and 
‘fairness’ is hotly debated. In his chapter on ‘alienability and 
copyright law’, Balganesh equally surveys several problems in the 
traditional account of copyright as property. He also finds tort 
liability as a safety doctrinal valve, an arena that—he says—‘could 
provide copyright law with mechanisms that are more directly suited 
not just to its analytical structure, but also to its various normative 

                                                        
38 Thomas Dreier, ‘How Much Property is There in IP’ in Helena R Howe and 
Jonathan Griffiths (eds) Concepts of Property in Intellectual Property Law 
(Cambridge University Press 2013) 121-122. 

39 ibid 122. 
40 Hugh Breakey, ‘Properties of Copyright: Exclusion, Exclusivity, Non-interference 
and Authority’ in Helena R Howe and Jonathan Griffiths (eds) Concepts of 
Property in Intellectual Property Law (Cambridge University Press 2013).  

41 ibid 160. 
42 ibid. 
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goals and purposes’.43 Again, it is difficult to see how these different 
goals and purposes could be accommodated as a matter of principle.  

The second part of the collection assembles contributions addressing 
a different question. The quest is not the assessment of the 
distinction but the consideration of whether property concepts may 
be used to remake intellectual property in order to ‘ensure an 
appropriate balance’.44 At first glance, the approach could be seen as 
contradicting some contributions given in the first part of the volume. 
However, it is not. Turning the pages, it becomes evident that several 
contributors interpret property (and intellectual property) differently. 
In so doing, their investment in those concepts gives a plethora of 
meanings to the institution of property and to its potential 
applicability to intellectual property regimes. Nowhere is this clearer 
than in Michael Carrier’s stimulating chapter.45 Instead of arguing 
that property has extended copyright, Carrier contends that the 
property-link may provide limits to copyright. 46  He offers a 
reconsideration of boundaries on three different levels (exclusion, 
transfer and use) to claim that propertisation may provide ‘the tools’ 
for the task.47  In a similar vein, Burrell and Hudson’s chapter 
sketches another avenue that could ameliorate problems perceived in 
the contours of copyright. 48  According to them, the case of 
abandonment offers a compelling example to show how property 
theories may be protective of authors.49 Given that the doctrine 
‘respects their capacity to control how and whether they exploit the 
rights’;50 their view is also compelling, albeit their cautious approach 
                                                        
43 Shyamkrishna Balganesh, ‘Alienability and Copyright Law’ in Helena R Howe 
and Jonathan Griffiths (eds), Concepts of Property in Intellectual Property Law 
(Cambridge University Press 2013) 180. 

44 Howe and Griffiths (n 16) 5. 
45 Michael A Carrier, ‘Limiting Copyright through Property’ in Helena R Howe and 
Jonathan Griffiths (eds), Concepts of Property in Intellectual Property Law 
(Cambridge University Press 2013). 

46 ibid 190-195. 
47 ibid 204. 
48 Robert Burrell and Emily Hudson, ‘Property Concepts in European Copyright 
Law. The Case of Abandonment’ in Helena R Howe and Jonathan Griffiths (eds), 
Concepts of Property in Intellectual Property Law (Cambridge University Press 
2013). 

49 ibid 206-207 and 223. 
50 ibid 207. 
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as to the prospects of such strategy being successful.51 What deserves 
to be highlighted is how subversive and creative these two last 
chapters (Carrier and Burrell/Hudson) appear since their target is the 
legal structure of copyright. Mobilising property theories and 
constructs such as the commons and anticommons, Lametti and 
Dusolier submit different proposals. On the one hand, Lametti also 
suggests that there is plenty of ‘very good property theory’ to limit 
intellectual property.52 However, the most remarkable feature of his 
contribution is not the reference to property theory but how he 
attaches a considerable importance to intellectual property 
governance as a system of ordering knowledge.53 In fact, these 
references are exceptional because the collection does not seem to 
extend much on the status of intellectual property as a bureaucratic 
reality. Only a few of the contributors eventually connect intellectual 
property with patent and trade mark offices.54 While it could be 
argued that their corresponding silence might be due to their 
exclusive focus on copyright, the rise of copyright collecting societies 
and their role in stabilising copyright could have provided some 
interesting theoretical reflections. On the other hand, Dusolier’s 
chapter could be seen as an attempt to follow the difficult migration 
of concepts developed in law and economics to intellectual property. 
Her proposal is an attractive call for a legal model of ‘inclusivity’ to 
unify a legal theory of commons.55 The last chapter, written by one 
of the co-editors, endeavours to make the intersection visible 
between intellectual property law and the fight against climate 
change. 56  Rather persuasively, she moves from the concept of 

                                                        
51 ibid 231. 
52 David Lametti, ‘The Concept of Anticommons. Useful, or Ubiquitous and 
Unnecessary?’ in Helena R Howe and Jonathan Griffiths (eds), Concepts of 
Property in Intellectual Property Law (Cambridge University Press 2013). 

53 ibid 244-246.  
54 Gangjee (n 27) 29-59. 
55 Séverine Dusollier, ‘The Commons as a Reverse Intellectual Property: From 
Exclusivity to Inclusivity’ in Helena R Howe and Jonathan Griffiths (eds), 
Concepts of Property in Intellectual Property Law (Cambridge University Press 
2013). 

56 Helena R Howe, ‘Property, Sustainability and Patent Law – Could the 
Stewardship Model Facilitate the Promotion of Green Technology?’ in Helena R 
Howe and Jonathan Griffiths (eds), Concepts of Property in Intellectual Property 
Law (Cambridge University Press 2013). 
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property to the more specific question of how ownership can be 
imagined differently. If intellectual property could be blamed for 
exhibiting a particular (individualistic) predilection, Howe finds it 
helpful to bring in the concept of ‘stewardship’,57 as a way to 
articulate a more community-orientated regime of intellectual 
property.58  

After reading the contributions, there is a sense that the view from 
property scholars should have also been gathered, at least to provide 
an interesting counter-point. While we know now how intellectual 
property scholars struggle with property concepts, it might have 
been interesting to bring in property scholars to see how they 
observe the distinction. A recent collection on the philosophical 
foundations of property makes only a brief couple of references to 
intellectual property.59 Interestingly, the way one of the contributors 
demarcates the discipline has much to tell us. His first footnote 
included the following introduction: ‘I will say nothing here about 
intellectual property. Nor shall I even comment on whether it is 
usefully characterized as property at all, or whether any unification 
of property and intellectual property is to be sought’.60  

 

                                                        
57 ibid 298-304.  
58 ibid 298. 
59 Simon Douglas and Ben McFarlane, ‘Defining Property Rights’ in James Penner 
and Henry E Smith (eds), Philosophical Foundations of Property Law (Oxford 
University Press 2013) 240; and Arthur Ripstein, ‘Possession and Use’ in James 
Penner and Henry E Smith (eds), Philosophical Foundations of Property Law 
(Oxford University Press 2013) 156. 

60 Arthur Ripstein, ‘Possession and Use’ in James Penner and Henry E. Smith (eds), 
Philosophical Foundations of Property Law (Oxford University Press 2013) 156. 
See also Lemley (n 1). 
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Introduction 

We become transparent in the sense that the profiling 
software looks straight through us to “what we are like”, 
instead of making transparent “what or who we are”. This 
reminds me of a cartoon that shows a couple, sitting up in 
bed—after the act—confronted with a voice-over that 
proclaims: “I’m glad you enjoyed that. People who like that 
technique also enjoyed these sexual techniques.”1 

As the quotation above illustrates, the changes that result from our 
‘technological age’ are not only controversial but they touch upon 
fundamental conceptions of what it means to be human: dignity, 
integrity and the moral autonomy of the human being. This point 
describes the substantive purpose behind Mireille Hildebrandt and 
Katja Vries’ edited volume: Privacy, Due Process and the 
Computational Turn. In light of current technological changes, this 
edited volume considered the effects that data science and machine 
                                                        
* LLM candidate, Birkbeck, University of London. 
1 Mireille Hildebrandt, ‘Profile Transparency by Design? Re-enabling Double 
Contingency’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due Process 
and the Computational Turn: The Philosophy of Law meets the Philosophy of 
Science (Routledge 2013) 221. 
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learning are having on society. More specifically, the authors in the 
volume demonstrated that our ‘technological age’ has created a 
‘computational turn’2 and in discussing this phenomenon, the nine 
authors in this volume considered the effects that new computer 
technologies are having on societal values such as individual 
autonomy, privacy and due process.  

Substantive topics that concerned the authors of this edited volume 
included, but were not limited to; Government profiling, criminal 
profiling, terrorist watch lists, no fly lists, behavioural advertising, 
customer relationship management, personalised news feeds and 
smart search engines. While the purpose of this volume was to 
investigate the effects that these substantive topics are having on 
societal values such as privacy, autonomy and due process, the 
authors discussions on the means that allow for governments and 
corporations to utilise such tools—for example, data mining, 
machine learning and artificial intelligence; and, the moral and 
ethical implications of these technologies, were well articulated, 
thought-provoking and fascinating. Indeed, the authors of this 
volume did an excellent job providing an outline for how and why 
governments and corporations are developing and utilising new 
computer-based technologies and the implications that these 
technologies have for the dignity, integrity and moral autonomy of 
the human being.3  

                                                        
2 The ‘computational turn’ is a reference to the idea that we—humans—co-exist 
with machines that are capable of using data to anticipate, profile, cluster or 
classify human behaviour. These machines learn on the basis of feedback and by 
modelling scenarios defined by incomplete information. In the context of the 
collection of essays in this volume, the authors discuss machine learning 
technologies that make inferences based on correlations—not observable trends—
and generate hypotheses—not generated from traditional scientific methodologies. 
Governments and corporations are therefore using these new information 
technologies to create risk assessments, credit scoring, conduct marketing, 
undertake criminal profiling and engage in anti-money laundering schemes (to list a 
few examples): See Mireille Hildebrandt and Katja Vries, ‘Preface’ in Mireille 
Hildebrandt and Katja Vries (eds), Privacy, Due Process and the Computational 
Turn: The Philosophy of Law meets the Philosophy of Science (Routledge 2013) 
xiii-xiv. 

3 See for instance Ian Kerr’s discussion on due process and how Lon Fuller’s moral 
conception of due process are being eroded or perhaps destroyed by government 
and corporate uses of technological innovation: Ian Kerr, ‘Prediction, Pre-emption, 
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In three substantive sections: ‘Data Science’, ‘Anticipating Machines’, 
and ‘Resistance & Solutions’; the authors presented a compelling 
argument for why and how the ‘computational turn’ is changing 
society and eroding due process and the right to privacy.4  However, 
what was missing from this volume was a comprehensive discussion 
on law and society and how social policy and established legal and 
political institutions could be used to manage and control the 
computational turn. For example, a discussion on how individuals 
could challenge government and corporate ‘computational’ practices 
in various courts of law or by addressing issues such as privacy with 
elected representatives would have enriched the authors’ analyses on 
the relationship between privacy, due process and the computational 
turn.    

 

A Changing World: Technology’s effect on Society  

Perhaps the most important lesson to take from Privacy, Due 
Process and the Computational Turn, is that data science and 
machine learning are having a profound effect on the relationship 
between individuals and governments and individuals and 
corporations.5 What is interesting, however, is that the changes 
created by the computational turn are not necessarily negative. 
While the discussion was orientated towards the negative, or more 
worrying, aspects of computation technologies at various times in 
this volume the reader came across rationalisations for why 
governments and corporations are relying on data mining and 
machine learning techniques. For example, it can be argued that 
governments and corporations utilise large-scale data gathering 

                                                                                                                              
Presumption: The Path of Law after the Computational Turn’ in Mireille 
Hildebrandt and Katja Vries (eds), Privacy, Due Process and the Computational 
Turn: The Philosophy of Law meets the Philosophy of Science (Routledge 2013) 
110-112. 

4 See for instance, Ian Kerr’s discussion on the social consequences of computational 
turn: ibid 91-120. 

5 See for instance, Bert-Jaap Koops’ discussion on transparency, resistance and 
change: Bert-Jaap Koops, ‘On Decision Transparency, or How to Enhance Data 
Protection after the Computational Turn’ in Mireille Hildebrandt and Katja Vries 
(eds), Privacy, Due Process and the Computational Turn: The Philosophy of Law 
meets the Philosophy of Science (Routledge 2013) 196-220. 
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techniques and develop algorithmic technologies so that they can 
identify trends and patterns that are beyond the cognitive abilities of 
the human being. The thought is, these technologies allow for 
enhanced institutional decision-making. More specifically, the 
‘conceptual turn’ allows governments and corporations to ‘cope with 
the complexities of a world of massive flows of person, objects, and 
information’ 6  and allows decision-making bodies to anticipate 
human phenomena and cope with global trends without being 
subjected to the irrational components of human-nature: emotional, 
politically, and racial biases.7 

Assuming that emotional, political and racial biases skew the human 
ability to engage in rational decision-making, a logical solution is to 
train/program machines to identify patterns and formulate inferences 
based on criteria that are deemed relevant. Indeed what was not 
discussed by the authors in this volume was that although—in 
theory—data mining techniques may intrude on the privacy of the 
individual, we should not forget that history has demonstrated that 
humans are prone to similar trends. Perhaps the advantage of 
machine learning is that a machine will not form prejudices based on 
grounds such as race, sex, age or sexual orientation. Nevertheless, 
and as was well argued by Katja De Vries in the opening chapter, the 
problem (illustrated by the parable of the three robotic dogs8) is that 
                                                        
6 Antoinette Rouvroy, ‘The End(s) of Critique: Data Behaviourism versus Due 
Process’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due Process and 
the Computational Turn: The Philosophy of Law meets the Philosophy of Science 
(Routledge 2013) 143.  

7 ibid 147.  
8 The parable of the three robotic dogs is a hypothetical scenario were three families 
each owned a robotic dog (artificial intelligence). The dogs were tasked with 
patrolling the house and protecting the family from ‘suspicious people’. Family one 
told their dog that a ‘suspicious person’ was someone who fit the characteristics of 
fixed rules: ‘adult’ and ‘passing by more than three times within a time span of one 
hour’ or, the characteristics ‘beard’ and ‘climbing’ and is not a ‘family member’. 
The second family, over a specific period of time, showed the dog examples of 
‘suspicious people’, the third family told the dog to gather data and determine what 
a ‘suspect person’ looked and acted like. In the end, it became commonplace that 
all three dogs would identify ‘suspect people’ who were in the neighbourhood for 
legitimate reasons. Despite the robotic dogs heightened memories and ability to 
identify patters and trends, they were not able to distinguish who was ‘suspect’ and 
who ‘belonged’: Katja de Vries, ‘Privacy, Due Process and the Computational Turn: 
A Parable and a First Analysis’ in Mireille Hildebrandt and Katja Vries (eds), 
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it is not possible to train or program a machine (artificial intelligence) 
to ignore human characteristics such as emotional, political and 
racial bias, while taking into consideration human values such as 
autonomy, privacy, and the dignity and moral autonomy of the 
human being.9 

Perhaps, an optimal way of considering the points that were 
discussed above is providing a brief analysis of Lorenzo Magnani’s 
third chapter ‘Abducing Personal Data, Destroying Privacy: 
Diagnosing Profiles through Artifactual Mediators’.10 In his chapter, 
Magnani makes the point that in today’s technological age, 
knowledge is not only a virtue, it is a duty.11 Although society, at its 
core, can be said to be defined by change and evolution—and 
considering the positive aspects of the computational turn—
Magnani’s argument rests on the principle that while some aspects of 
the computational turn may enrich society, those same aspects can 
erode other ‘pillars of our civilisation’.12  

This was Magnani’s point when he argued that data infringes on 
human dignity and autonomy, creates scapegoats and creates a less 

                                                                                                                              
Privacy, Due Process and the Computational Turn: The Philosophy of Law meets 
the Philosophy of Science (Routledge 2013) 9-37.    

9 As discussed by Ian Kerr: ‘Unlike lawyers or other professionals, computational 
prediction systems do not generate relationships of trust and therefore do not 
attract special duties of care in any traditional sense. Therefore, data generated 
decision making often requires that the data generating process waive various 
rights to privacy and due process’: Ian Kerr, ‘Prediction, Pre-emption, Presumption: 
The Path of Law after the Computational Turn’ in Mireille Hildebrandt and Katja 
Vries (eds), Privacy, Due Process and the Computational Turn: The Philosophy of 
Law meets the Philosophy of Science (Routledge 2013) 100.   

10 Lorenzo Magnani, ‘Abducing Personal Data, Destroying Privacy: Diagnosing 
Profiles through Artifactual Mediators’ in Mireille Hildebrandt and Katja Vries 
(eds), Privacy, Due Process and the Computational Turn: The Philosophy of Law 
meets the Philosophy of Science (Routledge 2013) 67-90. 

11 Although Magnani acknowledges the fundamental importance of ‘new 
knowledge’, he asks the question, does the right to gather and utilise new 
knowledge trump other rights? In answering this question, Magnani contends that 
‘when too much knowledge about people is contained in external artificial things, 
human beings “visibility” can become excessive and dangerous’: ibid 68.  

12 ibid 67-90. 
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free world through data discrimination.13 What was not discussed 
however was what Hildebrandt’s described as ‘societal engineering’14 
or, more specifically, how it is possible to guide the computational 
turn in a direction that allows for its benefits but protects individuals 
from intrusive privacy violations or a denial of due process?  

 

Speculation by Analysis v Analysis Based on Facts: a 
Methodological Perspective  

Like Magnani’s analysis on how the computational turn is eroding 
principles such as the right to privacy and due process, a reoccurring 
theme throughout this volume was the use of analogies that allowed 
the authors to form non-empirical, conceptual arguments about 
technology, privacy and due process. While the use of such 
argumentative methods made interesting parallels between 
philosophy of law and the philosophy of science, what was missing 
was a pragmatic evaluation of the actual effects of our ‘technological 
age’. The effect of such methods was that the authors were successful 
in forming convincing—albeit hypothetical—arguments, but on an 
aggregate level, failed to substantiate their claims. 

To illustrate the point above consider the following examples. In 
chapter one, Katja de Vries introduced the parable of the three 
robotic dogs and argued that although algorithmic knowledge 
gathering or knowledge creating creates and attributes meaning to 
new concepts—via, the replication of the human cognitive process—
the computational processing method is not capable of considering 
human characteristics such as linguistics, emotions, context and 

                                                        
13 Magnani substantiates these points by arguing that there is an unequal access to 
information (for example, individuals do not have access to the data that is used to 
make inferences about them) and by pointing out that computer profiling involves 
the use of personal data to make decisions that affect people’s lives—absent those 
who are effected being involved or aware of the profiling procedure —as is done in 
non-democratic police states: ibid 70. 

14 See Mireille Hildebrandt’s discussion on the possibilities and merits of ‘societal 
engineering’: Mireille Hildebrandt, ‘Profile Transparency by Design? Re-enabling 
Double Contingency’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due 
Process and the Computational Turn: The Philosophy of Law meets the 
Philosophy of Science (Routledge 2013) 221-246.  
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judgement.15 In the second chapter Martijn van Otterlo drew on the 
works of Jeremy Bentham and the concept of a Panopticon society16 
and argued that—on analogical grounds—that an ‘all seeing eye’ 
allows governments and corporations ‘to infer knowledge about an 
individual who is not actually observed’.17 In the fourth chapter Ian 
Kerr invoked the classical works of Oliver Wendell Holmes and in 
making the observation that the computational turn allows 
‘prediction’ ‘to replace the need for proof’ 18  asked, ‘are we 
sleepwalking into a surveillance society?’19 

Indeed, throughout this collection of articles, the authors relied upon 
influential philosophical thinkers such as, inter alia, Jeremy Bentham, 
Oliver Wendell Holmes, John Stuart Mill, Immanuel Kant, Lon 
Fuller and John Rawls. Additionally, the authors made use of 
literary works20 and devised hypothetical scenarios such as the one 
that is seen in the onset of this book review. In considering the use of 
such methods, it can be observed that there are two implications for 

                                                        
15  Katja de Vries, ‘Privacy, due process and the computational turn: a parable and 
first analysis’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due Process 
and the Computational Turn: The Philosophy of Law meets the Philosophy of 
Science (Routledge 2013) 17.    

16 The Panopticon society is a reference to Jeremy Bentham’s design of a Panopticon 
prison. In his design, there is a central guard tower and all prison cells are made of 
glass. This allows the guards to observe the prisoners at any given time. Although 
each prisoner will not be observed 100% of the time, the prisoner will never know 
when they are or when they are not being observed (similar to city that is covered 
with CCTV cameras). The Panopticon has been proven to have profound 
psychological effect on human behaviour: See Martijn Van Otterlo, ‘A Machine 
Learning View on Profiling’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, 
Due Process and the Computational Turn: The Philosophy of Law meets the 
Philosophy of Science (Routledge 2013) 41-64.  

17 ibid 43.  
18 Ian Kerr, ‘Prediction, Pre-emption, Presumption: the Path of Law after the 
Computational Turn’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due 
Process and the Computational Turn: The Philosophy of Law meets the 
Philosophy of Science (Routledge 2013) 102.  

19 ibid 106.  
20 See for instance, Mireille Hildebrandt’s use of ‘Though the Looking Glass, and 
What Alice Found There’: Mireille Hildebrandt, ‘Profile Transparency by Design? 
Re-enabling Double Contingency’ in Mireille Hildebrandt and Katja Vries (eds), 
Privacy, Due Process and the Computational Turn: The Philosophy of Law meets 
the Philosophy of Science (Routledge 2013) 224.  
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making conceptual arguments based on analogy. The first 
implication was positive. By making use of such methods, the 
authors effectively demonstrated that the computational turn is 
having a profound effect on society. 

When we consider the fact that machine learning and data mining 
techniques are used to create airplane passenger risk assessments, 
terrorist watch lists, credit scoring, smart cameras, targeted 
marketing, anti-money laundering schemes, criminal profiles etc, it 
becomes apparent that values such as privacy, self-determination, 
and the dignity and moral autonomy of human beings are indeed 
effected. From this perspective, philosophical and literary figures are 
perhaps the most useful references to make inferences on 
social/societal phenomenon when values such as human rights and 
due process are at stake. After all, if an individual is arbitrarily 
prohibited from boarding an airplane due to an algorithmic outcome 
that deems that this person fits the ‘risk profile’,21 in the name of 
national security and the protection of society, it can be argued that 
‘the right to privacy [and freedom from arbitrary government 
intervention] and the right to due process do not prohibit power 
asymmetries as such but allow one to put the appropriateness of 
power asymmetry to the test’.22  

A negative implication of forming conceptual arguments based on 
analogy is that these arguments make inferences that have 
similarities to the logical, algorithmic and data driven inferences that 
the authors are concerned about. A general theme in this volume is 
that computational decision-making is drawing its inferences based 
on correlations and patterns rather than observable and causal facts.  
Ian Kerr is particularly concerned with the notion of pre-emption, in 
that, contemporary predictive and correlation driven technologies 

                                                        
21 As pointed out by Ian Kerr, infants and deceased individuals have made their way 
onto these ‘risk lists’: Ian Kerr, ‘Prediction, Pre-emption, Presumption: The Path of 
Law after the Computational Turn’ in Mireille Hildebrandt and Katja Vries (eds), 
Privacy, Due Process and the Computational Turn: The Philosophy of Law meets 
the Philosophy of Science (Routledge 2013) 99. 

22 Katja de Vries, ‘Privacy, Due Process and the Computational Turn: A Parable and 
a First Analysis’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due 
Process and the Computational Turn: The Philosophy of Law meets the 
Philosophy of Science (Routledge 2013) 19.  
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threaten due process by focusing on the hypothetical: what could 
happen and what might happen, instead of, what has happened.23 

Paradoxically, although it is true that governments and corporations 
will rely on predictive technologies to prevent, forestall, and 
influence human behaviour, the authors of this volume rely on 
analogy based conceptions of philosophy and literature to predict 
and perhaps influence the computational turn in a manner that is not 
based on observable facts and verifiable trends. For example, while 
Ian Kerr invokes memories of the Stasi State, Antoinette Rouvroy 
argued that ‘algorithmic reasoning’ escapes the traditional means of 
justice and decision-making such as the ‘types of trials, tests, 
examinations, experiments and other épreuves or challenges that 
usually appear essential to attest to the robustness, truth, validity or 
legitimacy of claims and hypothesis formulated about reality in the 
scientific, the judicial and even the existential domains’.24 

The point to this line of argument is not to challenge the conceptual 
arguments or predications. Rather, from a methodological 
perspective, the question that needs to be asked is, assuming that 
values such as privacy and due process are being eroded, why have 
the authors excluded traditional legal analytical methods that focus 
on verification and proof; case law, human testimony, and real life 
experiences and scenarios? Excepting the claim that ‘algorithmic 
governmentality bypasses consciousness and reflexivity, and operates 
on the mode of alerts and reflexes’,25 it appears that what is needed 
is a procedural review of government and corporate computational 
practices and policies that regulate such practices and when 
necessary, political and judicial challenges to the status quo. More 
specifically, the unanswered question that this edited volume elicits is, 
have individuals challenged government and corporate 

                                                        
23 Ian Kerr, ‘Prediction, Pre-emption, Presumption: The Path of Law after the 
Computational Turn’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due 
Process and the Computational Turn: The Philosophy of Law meets the 
Philosophy of Science (Routledge 2013) 91-121.  

24 Antoinette Rouvroy, ‘The End(s) of Critique: Data Behaviourism versus Due 
Process’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due Process and 
the Computational Turn: The Philosophy of Law meets the Philosophy of Science 
(Routledge 2013) 151.  

25 ibid 153.  
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‘computational’ decision-making in a traditional judicial or political 
realm such as bringing cases to court or contacting democratically 
elected representatives, and if not, why have issues that have such a 
profound effect on the individuals and society not been challenged? 

 

Social Policy: Capturing the Power and Limiting the Societal 
Effect of the Computational Turn 

The problem is, how can traditional laws of our constitu-
tional democracies protect people’s privacy, given the fact 
that profiling technologies—as I will soon explain—cannot 
be touched by laws as we traditionally intend them.26 

As discussed in the previous section, in his chapter ‘Prediction, Pre-
emption, Presumption: The Path of Law after the Computational 
Turn’,27 Ian Kerr discussed Oliver Wendell Holmes’ classic essay 
‘The Path of Law’ so as to illustrate how it is fundamentally 
important that one can predict the law, and how, in our 
technological age, the computational turn is making it increasingly 
difficult to do just that.28 Continuing with this line of thinking, a 
reoccurring concept throughout this volume was the idea that given 
the absence of law and regulation, the computational turn is having 
such a profound effect on society because ‘new’ technological 
innovations are capable of guiding the law in a way that is not 
intrusive to the goals of those utilising new technologies. Given these 

                                                        
26 Lorenzo Magnani, ‘Abducing Personal Data, Destroying Privacy: Diagnosing 
Profiles through Artifactual Mediators’ in Mireille Hildebrandt and Katja Vries 
(eds), Privacy, Due Process and the Computational Turn: The Philosophy of Law 
meets the Philosophy of Science (Routledge 2013) 76. 

27 Ian Kerr ‘Prediction, Pre-emption, Presumption: The Path of Law after the 
Computational Turn’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due 
Process and the Computational Turn: The Philosophy of Law meets the 
Philosophy of Science (Routledge 2013) 91-121.  

28 Invoking Kerr’s analysis of Oliver Wendell Holmes, it can be argued that 
although issues such as national security and law and order are serious concerns, 
the point of this analysis is that if we allow technological innovations to erode due 
process and to succumb to a reality where ‘the bad man cannot predict the law’ we 
will inevitably be creating greater security concerns for the individual as the 
government will be empowered to arbitrarily intervene in the lives of the individual 
(as what happened in the Stasi state): ibid 92-95.    
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facts, there is therefore reason to argue that what is needed is the 
development of a robust social policy framework.29  

At various times in this volume the reader came across convincing 
arguments that made the point that in order to preserve societal 
values such as the dignity and moral autonomy of the human being, 
what is needed is a policy initiative that would allow for the 
computational turn to develop and perpetuate under a framework 
that supports transparency and public oversight.30 However, the 
means for achieving a policy framework that would allow for 
transparency and public oversight were not developed to the extent 
that they should have been. For example, in the seventh chapter 
‘Political and Ethical Perspectives on Data Obfuscation’, 31  the 
authors developed a framework for resistance called ‘obfuscation’.32 
Despite the fact that ‘obfuscation’ appeared to provide viable 
responses to contemporary technological innovations that intrude on 
privacy and individual autonomy, and although ‘obfuscation’ can—
in certain instances—be morally and ethically justifiable, 
‘obfuscation’ is not a policy response to the computational turn. 

                                                        
29 Mireille Hildebrandt argues that a social structure that is designed to regulate the 
computational turn must ‘develop a certain autonomy and thus provide a more 
stable object for the coordination of human interaction’: Mireille Hildebrandt, 
‘Profile Transparency by Design? Re-enabling Double Contingency’ in Mireille 
Hildebrandt and Katja Vries (eds), Privacy, Due Process and the Computational 
Turn: The Philosophy of Law meets the Philosophy of Science (Routledge 2013) 
223.  

30 Katja de Vries, ‘Privacy, Due Process and the Computational Turn: A Parable and 
First Analysis’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due Process 
and the Computational Turn: The Philosophy of Law meets the Philosophy of 
Science (Routledge 2013) 22-23; Bert-Jaap Koops, ‘On Decision Transparency, or 
How to Enhance Data Protection after the Computational Turn’ in Mireille 
Hildebrandt and Katja Vries (eds), Privacy, Due Process and the Computational 
Turn: The Philosophy of Law meets the Philosophy of Science (Routledge 2013) 
196-220.  

31 Finn Brunton and Helen Nissenbaum, ‘Political and Ethical Perspectives on Data 
Obfuscation’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due Process 
and the Computational Turn: The Philosophy of Law meets the Philosophy of 
Science (Routledge 2013) 171-196. 

32 ‘Obfuscation’ can be defined as the production of misleading information with 
the intention of skewing the data. According to the authors, there are four kinds of 
obfuscation: time-based, cooperative, selective and ambiguating obfuscation: See 
ibid 171-181.   



Birkbeck Law Review Volume 2(1) 

 168 

Indeed, ‘obfuscation’ was meant as a means of resistance that could 
respond to extreme infringements on the privacy and rights of the 
individual; however, this concept was developed under the 
assumption that society needs to ‘fight back’ against the 
‘computational turn’. Thus, the argument that this section is 
developing is that society does not need to fight back. Social policy, 
if developed properly, can accomplish the same goal—transparency 
and public oversight—without conceding that the response to the 
technological revolution should be the creation of ‘weapons for the 
weak’. In other words, the response to this ‘technological revolution’ 
should not be to stage something akin to a modern day revolution 
and obstruct the ‘computational turn’.33 

Moving away from the concept of ‘obfuscation’, Mireille 
Hildebrandt made an interesting observation. In her concluding 
chapter she discussed how due process can be used as a possible 
mechanism that could allow individuals to contest government and 
corporate decisions and confront technological realities that have an 
effect on their lives. 34  At first glance, this argument seemed 
contradictory because, this edited volume—for the most part—has 
focused on how technology is eroding due process: the opposite of 
the idea that due process can be used to control technology. 
However, what this line of argument suggested was that there are 
already legal and political mechanisms that can protect privacy and 
individual autonomy from the computational turn. For example—
and what was missing from this analysis is—how can exiting 
institutions; courts, legislatures, and regulatory authorities be used to 
                                                        
33 Brunton and Nissenbaum note an excellent example where the United States 
Center for Disease Control and Prevention attempted to track infected supermarket 
meat through customer rearwards points cards. Because the data on these cards 
had been subjected (corrupted) by ‘obfuscation’, a public agency tasked to protect 
the health of the general public was not able to do its job. Indeed, there is a strong 
argument for the idea that there are other means of achieving the goals of 
‘obfuscation’ without engaging in ‘revolutionary tactics’: ibid 176. 

34 Notice, however, the use of the word ‘can’. While Hildebrandt was indicating that 
such an opinion is possible, there is no evidence that individuals are using due 
process mechanisms to challenge government and corporate (technological) 
practices and decisions: Mireille Hildebrandt, ‘Profile Transparency by Design? Re-
enabling Double Contingency’ in Mireille Hildebrandt and Katja Vries (eds), 
Privacy, Due Process and the Computational Turn: The Philosophy of Law meets 
the Philosophy of Science (Routledge 2013) 222.  
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ensure that the computational turn operates in a manner that is open, 
transparent and vulnerable to public oversight.35 

Assuming that adequate legislation and regulation were implemented, 
such legal mechanisms would require government and corporate 
decision-making bodies to, in Bert-Jaap Koops’ words, diminish 
upward transparency and enhance downward transparency: ‘first, 
upwards transparency can be diminished, thus making the window 
more opaque for those above looking down. Second, downwards 
transparency can be enhanced, making the window more transparent 
for those below looking up’.36 More specially, similar to how the 
power of the police have been limited in, for example, search and 
seizure techniques, DNA processing, and wiretapping; the evolution 
of technological innovation requires that courts and legislatures 
consider the tools granted to police and government authorities by 
the computational turn and create limits that reflect values such as 
due process, autonomy and dignity. From a corporate perspective, 
there are already established regulatory regimes that monitor 
environmental standards, financial markets, food and drug 
production, etc. Why not establish a regulatory regime that monitors 
and controls the computational turn so that technology can progress 
while remaining within a framework that reflects the wider interests 
of society?37 In the words of Mireille Hildebrandt, we must harness 

                                                        
35 Although Finn Brunton and Helen Nissenbaum engaged with European Union 
regulation of data technology, the authors did not discuss how modified legislation 
can create a mutually beneficial framework: Finn Brunton and Helen Nissenbaum, 
‘Political and Ethical Perspectives on Data Obfuscation’ in Mireille Hildebrandt 
and Katja Vries (eds), Privacy, Due Process and the Computational Turn: The 
Philosophy of Law meets the Philosophy of Science (Routledge 2013) 171-196.  

36 For example, ‘upwards transparency should be improved in order to provide for 
due process, particularly because the classic checks and balances in criminal law are 
not tailored to these situations’: Bert-Jaap Koops, ‘On Decision Transparency, or 
How to Enhance Data Protection after the Computational Turn’ in Mireille 
Hildebrandt and Katja Vries (eds), Privacy, Due Process and the Computational 
Turn: The Philosophy of Law meets the Philosophy of Science (Routledge 2013) 
203.   

37 In these chapters, the authors did mention European Union polices that consider 
technology. However, these polices were not engaged with in a meaningful way. 
What is being suggested here is that the final step in analysing the ‘computational 
turn’ should be to consider European Union and ‘other’ government authority’s 
policy responses to the ‘computational turn’.  
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the power of institutional decision-making and ‘engineer a new 
world’.38  

 

Concluding Thoughts  

The argument that has been developed in the book review is that a 
‘new’ social policy framework needs to be developed. This 
framework is necessary if we are to control, guide and engineer the 
computational turn as was discussed by the nine authors in Mireille 
Hildebrandt and Katja de Vries edited volume. Indeed, if the reader 
is to take one lesson from this edited volume—and there are many 
lessons to be taken—that lesson should be that we are living in a 
time of profound change. The computational turn is creating new 
knowledge, new tools, and redefining how we understand terms such 
as cognitive thinking and cognitive processing. For example, in this 
edited volume, it was demonstrated that algorithmic technology 
relies not on facts and observable trends but on probability models.39 
As was demonstrated in this book, big data and data mining 
techniques use probability models to make inferences about human 
behaviour. Indeed, these inferences can and do have profound effects 
on social values: dignity, autonomy and privacy. If not managed 
properly, we may be witnessing the erosion of due process and the 
dignity and moral autonomy of human being. 

While this book made inferences about the potential consequences of 
the erosion of due process and privacy rights—for example, Ian 
Kerr’s reference to the Stasi state and that we may we turning into or, 

                                                        
38Mireille Hildebrandt, ‘Profile Transparency by Design? Re-enabling Double 
Contingency’ in Mireille Hildebrandt and Katja Vries (eds), Privacy, Due Process 
and the Computational Turn: The Philosophy of Law meets the Philosophy of 
Science (Routledge 2013) 236.  

39 For example, consider the problem of theft and robbery or, an elicit bike thief. 
The computational turn will make it so law enforcement will not rely on evidence 
or observations to catch the thief. Instead, an algorithm will determine X amount 
of factors (say, ten factors) that describe a bike thief. An individual may therefore 
have to endure a police investigation and an invasion of his privacy because he fits 
nine out of ten characteristics of your average bike thief. In effect, what is being 
said is, ‘we don’t have any evidence, we have zero observations to rely on, but, the 
computer says that it is likely that he is a bike thief, therefore, we shall treat this 
individual as such’.  
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have already turned into a modern day version of a surveillance 
state—the truth of the matter is, at this point in history, we cannot 
observe with empirical accuracy the ‘actual’ effect of the 
computational turn. That is why it is essential that social policy 
develop in a way that manages and controls this ‘technological 
revolution’. The necessary infrastructural and policy expertise 
needed to regulate the computational turn are present in our 
contemporary age. Indeed, most aspects of society are regulated in 
one way or another. Therefore, the extended argument that needs to 
be made, and, the one the was not considered by Privacy, Due 
Process and the Computational Turn was how modern day 
understanding of law, legislation and regulation can ‘engineer’ the 
computational turn into a tool that enhances society while respecting 
limits such as privacy and due process.  
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