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Foreword  

FROM THE PATRON  

 

This second issue of the Birkbeck Law Review continues to 

impress with the range and quality of its content. This is all 

the more striking as a student-led law journal, an unusual 

phenomenon in this country. Such departure from the usual 

way of things is, however, in the long tradition of Birkbeck 

as a college that has a history of breaking new ground in 

higher education in so many ways.  

In addition to an insightful interview with Baroness Hale, the 

contributors to this issue cover the range from academic 

members of law faculties to those who have recently gradu-

ated and those who are undertaking post-graduate courses. 

Some of the contributors are based here and some work 

abroad. They are selected on the basis of two rigorous ‘blind’ 

peer reviews. No doubt all this explains the remarkable di-

versity of the subject-matter.  

Judges of this common law jurisdiction are steeped in the 

tradition of pragmatism. That is why so many of our judg-

ments refer to common sense and the standards of the rea-

sonable person (usually meaning someone like the judge!). 

Unsurprisingly, therefore, some of the contributions to this 

issue are challenging for a judge in England and Wales, such 

as Simon Thorpe’s article on the ‘Occupy’ movement and 

Rossella Pisconti’s engagement with Wittgenstein’s reflection 

on language as throwing light on the concept of consent in 

the crime of rape. James Fisher’s suggestion of a ‘cultural de-

fence’ within the framework of Ronald Dworkin’s legal phi-

losophy begins to feel just a tad more familiar. Agnieszka 

Szpak’s analysis of the current legal status of the Guantana-

mo Bay detainees and Zoha Jamil’s article on the liability of 

the police in negligence are, by contrast, legal terra firma. All 

of them are thought provoking and worthy of serious con-

sideration and reflection. 
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It is appropriate to conclude my foreword with a reference to 

the interview with Baroness Hale, who speaks about human 

rights, judicial diversity and the influence of her academic 

background and who gives advice to aspiring lawyers. She 

has for many years been the most senior female judge in the 

land. She is an inspiration, not only to women, but to all 

those who seek a life in the law to promote justice and digni-

ty for everyone. 

 

       

Sir Terence Etherton 

Chancellor of the High Court 

8 October 2013 
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Foreword  

FROM THE EDITORS  

 

A very warm welcome to the second issue of the Birkbeck 

Law Review. 

We open this issue with an interview with Baroness Hale of 

Richmond, who generously granted us some time on a bright 

afternoon in July to discuss the continued development of 

human rights in the UK as well as her opinion on the state of 

equality in the highest tiers of the judiciary. Her keen interest 

in the next generation of lawyers, and the challenges they 

face, goes some way to showing why she is an inspiration for 

so many, and we are very pleased to be able to have her here. 

In our leading article, ‘Rights, Constitution and Radical De-

mocracy in Occupy Wall Street and Occupy London’, Simon 

Thorpe eloquently discusses the socio-legal foundation and 

future prospects of the movement which refused to bend to a 

simple understanding of ‘protest’. His considered analysis 

places Occupy as notably developed and different from the 

tradition of direct action that inspired it, carefully directing 

those who follow in its footsteps to some of the underlying 

difficulties in the model that need further articulation.  

James Fisher continues in the vein of socio-legal studies with 

his article, ‘The Role of Morality in Cultural Defence Cases: 

Insights From a Dworkinian Analysis’. His analysis of the 

murky area where legal systems engage with moral questions 

related to contentious cultural practices among minority 

groups within Western society is a thoughtful one that sheds 

light on the ‘hidden morality’ at work in judicial reasoning.   

In ‘Police Liability for Negligent Investigations: Unravelling 

the Blanket of Immunity’, Zoha Jamil examines the seeming-

ly  de facto immunity granted to the Police in actions for neg-

ligence resulting from poor investigations after Hill v Chief 

Constable of South Yorkshire. In arguing for a broader, 



Birkbeck Law Review Volume 1(2) 

viii 

more developed test in light of the Human Rights Act 1998, 

the article looks to recent ECtHR rulings and criticisms that 

the current test is so watertight as to potentially breach the 

right to a fair trial under Article 6. 

With ‘Juridical Rape and a Courtroom Lack of Belief: A 

Wittgensteinian View on Consent’, Rossella Pisconti posits 

that alleged rape victims are unduly harassed by the process 

of trial and that current understandings of ‘consent’ create 

restrictive, unhelpful frameworks for the courts to use. Using 

Wittgensteinian’s extensive work on language, she stresses 

that while the removal of victims’ sexual history in evidence 

is key to improving outcomes in rape trials, the traditional 

rape ‘myth’ must also be challenged at a wider cultural level.   

We conclude the issue with Agnieszka Szpak’s observations 

of the continued darkness troubling the notorious military 

base in the south of Cuba. ‘The Legal Status of the Guan-

tanamo Bay Detainees - Ten Years Later’ considers how in-

ternational humanitarian law affects the inmates, contending 

that implementation of existing law is capable of achieving 

the Obama administration’s desire to close the prison, which, 

of course, has yet to be realised.  

As we draw the first volume of the Review to a close we are 

grateful to once again acknowledge the support of the School 

of Law, the faculty, and administrative staff, as well as many 

others whose support was instrumental to getting this issue 

published. We would like to express special thanks to Sir 

Terence Etherton who kindly agreed to become our patron, 

Wendy Lynwood and Peter Fitzpatrick who provided much 

practical guidance on refining our reviewing and copyediting 

processes, Jose Bellido who graciously nurtured a project 

that unfortunately fell through, and finally to the Editorial 

Board whose late nights and long efforts are continuing to 

build this publication into something to be proud of. 

    

Vincent Chao, Marek Marczynski, 

and Fraser Alcorn  

8 October 2013 
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Human Rights, Equality and the 
Judiciary: An Interview with 
Baroness Hale of Richmond  

EDWARD  CHIN  AND  FRASER  ALCORN 

 

An outspoken advocate for gender equality, Baroness Hale 

became the first female Law Lord in 2004. She assumed du-

ties as a Supreme Court justice in 2009, and was appointed 

as the court’s first female deputy president in June 2013. La-

dy Hale has a background in academia where she taught for 

18 years; she has also worked at the Law Commission, hav-

ing spearheaded the Children Act 1989.  

Lady Hale’s continued dedication and contribution to hu-

man rights jurisprudence and gender equality have greatly 

shaped the English judicial system. Her efforts on behalf of 

justice and humanity are some examples of her outstanding 

achievements.  

In this interview, Lady Hale speaks about the Human Rights 

Act 1998, the ECHR, as well as her career and how she ben-

efited from both opportunity and hard work. We conclude 

our interview with advice that Lady Hale offers to all law 

students on overcoming barriers and making the best of 

openings that come along. She expresses the hope that stu-

dents, and especially Birkbeck students, will think: ‘If she can 

do it, I can do it too.’ 

 

THE BIRKBECK LAW REVIEW: Lady Hale, thank you for agreeing to 

sit down with the Birkbeck Law Review.  

Can we begin by discussing your thoughts on the Human Rights Act 

1998 (HRA 1998)? What are your thoughts on the importance of 

the Act and have we benefitted from its implementation? 
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THE RT. HON., THE BARONESS HALE OF RICHMOND: Certainly, from 

a judicial point of view, it is a benefit to be able to address the rights 

set out in the European Convention on Human Rights (ECHR) di-

rectly rather than having them come up in ordinary common law 

questions, where they do not arise directly. We could not consider 

them as they would be considered in Strasbourg. So the benefit for 

the judiciary, and indeed the United Kingdom, is that we can now 

look at the Convention rights and look at what Strasbourg would 

say about them in the particular case and give a reasoned judgement 

as to whether or not 

they have been violat-

ed.  

We could not do that 

before and that meant 

that Strasbourg would 

come to the case with-

out the benefit of our reasoning. The Human Rights Act 1998 is 

good for us, good for Strasbourg, and to a certain extent good for 

the UK government as well. The UK has lost fewer cases in Stras-

bourg since the Act came into force (and it never lost very many). 

And of course, it is good for the people of the United Kingdom, who 

have the benefits of rights that were not positively protected in Eng-

lish law previously.  

BBKLR: There has been much discussion about repealing the HRA 

1998 and revoking Britain’s membership with the ECHR. If, as it 

were, the UK were to be taken out of the ECHR, what might its 

more immediate ramifications be for the judiciary? And what might 

be the other repercussions if the UK were required to leave the EU as 

a result? 

LADY HALE: If we were to be taken out of the ECHR, it would be an 

interesting question as to what the effect of the interim period would 

be - the period between having the ECHR and not having it on the 

law of the UK generally. I do not want to speculate too much. But I 

have not seen a proposal from government or Parliament that we 

The Human Rights Act 1998 is 

good for us, good for Strasbourg, 

and to a certain extent good for 

the UK government as well. 
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should pull out of the ECHR and put nothing in its place. The pro-

posals have been that we should replace or supplement the ECHR 

with a British Bill of Rights, the suggestion being that the protection 

that it gave to those rights would be at least as good as the ECHR, 

but perhaps without the intervention of Strasbourg.  

Instead of repealing the HRA, Parliament could amend it in many 

ways. They could amend section two, either to say that we have to 

follow Strasbourg decisions, or to say that we have to disregard them. 

They could amend section four, to give the judiciary the same power 

to disregard incompatible legislation as we have in EU law, or they 

could abolish declarations of incompatibility altogether. So, there are 

all sorts of changes Parliament could make while leaving the ECHR 

rights as rights under UK law.  

One thing is clear: Parliament can enact a law that restricts its own 

power for as long as that law is in force. That is what the European 

Communities Act 1972 [ECA] did. It is what the European Union 

Act 2011 has done. It is not what the Human Rights Act 1998 

does – that does not restrict the power of UK parliament in the way 

that EU law does. So to that extent, EU law is ‘entrenched’ for the 

time being, but the ECHR is not.  

But the conventional view is that ‘Parliament can make and unmake 

any law’
1
 and so Parliament can repeal the ECA 1972. And if Par-

liament repeals the ECA, of course, the courts will have to respect 

that. So there are ways in which a Charter or Bill of Rights could be 

entrenched, but under the conventional doctrine, it would be open to 

Parliament to ‘un-entrench’ them.  

So it is not easy envision a situation like that in Canada. Canada has 

a written constitution; and once you have a written constitution, the 

powers of the federal parliament are constrained by that constitution. 

And you have to have a court with power to tell them what they can 

                                                 
1
 AV Dicey, Introduction to the Study of the Law of the Constitution (8

th
 edn pub-

lished 1915, Liberty Classics 1982) 3-4. 
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and cannot do. That is not the situation here. I will be long retired 

before we have any of that, if indeed we ever do.  

BBKLR: Moving to the topic of equality in the judiciary. Every year 

fewer women are appointed to the judiciary, despite having higher 

graduation numbers than men. Why do you believe that there are so 

few women in the judiciary and the legal profession, particularly in 

higher positions? 

LADY HALE: Gender equality on the bench is definitely improving. 

There is no doubt about that. You just have to look at the figures 

twenty years ago, ten years 

ago, and now. It is improving 

at almost all levels. The tribu-

nals judiciary is the most di-

verse in terms of ethnicity, 

gender and professional background. That is partly because the tri-

bunal judiciary consists mostly of part-timers. This makes it an at-

tractive proposition for many people in a wide range of jobs, includ-

ing academia, and people with domestic responsibilities.  

District judges make up the next highest proportion of women and 

ethnic minorities, while for circuit judges, the numbers are fewer. For 

high court judges, the numbers are fewer still. In the Court of Appeal, 

the number of women is even fewer (and there are no ethnic minori-

ties at all). Up here in the Supreme Court, there is still only me. So, 

the higher you go up in the judiciary the less diverse it becomes.  

But to a very large extent, it is because of the divided legal profession 

and the traditional assumptions about who should become what sort 

of a judge. Although those assumptions are breaking down to some 

extent, it is still by and large the top QCs who become high court 

judges. Currently, only 12 percent of practising QCs are women and 

it has only reached as much as that very recently  

The number of women qualifying as barristers is similar to the num-

ber of men. However, I am not sure how many women get pupillages. 

Then the question is how many of them get tenancies and in what 

sort of chambers, for these are important factors in determining 

So, the higher you go up in 

the judiciary the less diverse 

it becomes. 
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whether they become judges. And having got a tenancy, what sort of 

practice do they develop? This depends a lot upon the clerks, upon 

the solicitors who traditionally instruct those chambers, upon your 

colleagues, as well as on your own merit.  

Therefore, we find that the proportion of women at the bar drops off 

as they get more senior, because of all the different factors impacting 

on practice. In most areas of practice, especially a busy common law 

practice, domestic responsibilities also create problems because, as 

you know, traditionally the bar consists of sole practitioners. Barris-

ters cannot make a profit out of anybody else’s work, unlike partners 

who can share profits and delegate a lot of tasks to employees. Bar-

risters’ practice is almost entirely dependent upon their own capacity.  

Chambers are now better at enabling barristers to balance their per-

sonal and professional lives but it is still very difficult. Unless you are 

prepared to take time away from your other responsibilities or have 

a practice which you can control, it can be very difficult. You may be 

in court all the time or getting a brief at 6 o’clock in the evening to 

go off to the Southend County Court the next morning.  

So all of those sorts of reasons, coupled with the fact that some 

women are quite shy about putting themselves forward and recogniz-

ing their own merits have also made it difficult for women to rise to 

the higher levels of the judiciary. I think we are getting better at it, 

but there is still a perception that women are not as good at blowing 

their own trumpets as men are; therefore, they do not see themselves 

qualified for certain positions, which the men take for granted.  

Furthermore, there have been educational inequalities in the UK. 

People who have been privately educated are more likely to go the 

Oxford or Cambridge. These people are disproportionately repre-

sented at the bar and also in the ‘magic circle’ firms of solicitors, alt-

hough solicitors’ firms do recruit from the places they perceive to be 

good, which includes a range of other universities as well. I think it 

is still the case that there are more men than women being educated 

at top public schools and certainly more men than women being ed-

ucated at Oxford and Cambridge. But things have changed a lot 
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since I was at Cambridge. Then there were only three women’s col-

leges and twenty one men’s colleges. So the discrimination was overt, 

but it’s not overt anymore because the colleges are all mixed (apart 

from the two women’s colleges).  

I do disagree with my colleague, Lord Sumption, who said that we 

will not get gender equality on the bench for fifty years unless there 

is positive discrimination. Instead, I believe that addressing all the 

things I have mentioned earlier (and some others) could make a big 

difference. I have, however, raised the question whether it should be 

possible, when recruiting for the bench, to consider the gender and 

ethnic balance of the bench as part of the ‘merit’ criterion, which 

Lord Bingham thought it to be.  

BBKLR: As a result, would you say that gender barriers are gradual-

ly being removed?  

LADY HALE: Yes, but I think the challenges remain. I have at least 

demonstrated, and as have the women in the Court of Appeal, that 

women can be appointed. But that should not be a surprise. It is al-

ways gratifying to be the 

first woman. But I think it is 

often more difficult to be the 

second. And to some extent, 

how difficult that is depends 

a lot on the first.  

I do not think my generation 

of women are the sort to get there and pull up the drawbridge be-

hind them. I would dearly love more senior women judges in the ju-

diciary and everything that I can do towards that I am doing. How-

ever, it is proving quite difficult to acquire critical mass. It is quite 

striking. We are half the human race. We are half the good graduates, 

at least. So something must be going wrong.  

BBKLR: There has been much debate about the merits of diversifying 

the Bench and if it will make any difference. What are your thoughts 

on this? 

We are half the human race. 

We are half the good gradu-

ates, at least. So something 

must be going wrong. 
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LADY HALE: Well, I think the main reason for wanting a more di-

verse bench is to make it more legitimate. It does not seem to be 

right in principle that the legal rights of people, the criminal liability 

of people, and the law of the land, are being decided by a very small 

section of society. The work we do, we are doing for the sake of all 

the people of the UK. The people of the UK are generally a more di-

verse bunch than the bench. So I think that is the main argument. 

The desirability of having a more diverse bench is that people who 

come to court should not feel that they are adjudicated upon by an 

alien species. This is quite important.  

Whether having a more diverse bench makes a difference to the ac-

tual decisions is a more debatable question. If you were a judge, 

would you decide cases any differently because of your nationality or 

ethnicity? I do not know. But there might be the odd case in which 

you would have a different perspective, because every judge brings 

their own experience of life to the business of judging, together with 

the values which they have had all their lives or have developed as a 

result of their experience of life. And especially, in the higher courts 

where collective decisions are made, it is very important.  

The greater the variety of perspectives that we can come from, when 

tossing around a difficult question, the better. And yes, there will be 

occasions where it does make a difference.  

BBKLR: As we all know, 

your background is in 

academia. Do you feel 

that it has had an im-

pact on how you arrive 

at your decisions? 

LADY HALE: It may 

make a difference on some things but not on many other things. I 

think, on children matters, the fact that I spent a lot of my academic 

career reading, thinking and researching about children’s issues 

probably does have an impact. Unlike some of my colleagues, I am 

closer to the range of arguments about some issues without having to 

The desirability of having a more 

diverse bench is that people who 

come to court should not feel 

that they are adjudicated upon 

by an alien species. 
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rely solely on the papers in the case. Of course, that is quite a tricky 

issue for judges: how much do you rely on your own background 

knowledge and how much do you confine yourself to the papers in 

the case? It probably does have some impact in some areas.  

BBKLR: Lastly, we would like to ask you what advice you would 

give individuals who are pursuing the legal profession. Do you think 

it is more difficult now than before to get into the profession?  

LADY HALE: I think it is undoubtedly the case that it is more chal-

lenging to get into the legal profession now compared to when I 

studied law. When I was studying law, we were a very small propor-

tion of University students. And only a very small proportion of the 

population went to university. So, there were nothing like so many 

law students.  

Then there was a perception that going to bar was difficult and that 

you needed money and contacts. It was not actually the case. Most 

people who went to the bar in the late 1960s and early 1970s did 

very nicely, because at that stage the amount of work for the bar was 

expanding rapidly—more rapidly than the number of people at the 

bar. Whereas now, there is limited work, both for barristers and for 

solicitors, because of the reductions in public funding. The supply of 

work is going down while the supply of people who are qualified to 

do it is going up. Yes, it is more difficult now than it has been at any 

stage in my professional lifetime—I am sorry to say, but it would be 

foolish not to acknowledge it.  

I always have done two things: one is to take advantage of any op-

portunities that come my way and the other is to do my best at them. 

I have tried not to say to myself, ‘oh, I couldn’t do that.’ Rather, I try 

to say to myself, ‘oh, I could do that.’ However, I was extremely for-

tunate that opportunities came my way. I was at the right places at 

the right times. I have been extremely lucky. So obviously, if people 

are asking can it be done, I hope they can look at me and say, ‘Well, 

if she could do it, of course, I can do it.’  
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I am different from most of colleagues and not only from all of them 

in being a woman. I am not privately educated and I did not make 

my name as a barrister. I made my name in other ways. I think it is 

important that judges are re-

cruited from people who have 

done stuff other than judging. 

But I do not think you have to 

be a top barrister in order to be a top judge. I do not think that is 

necessary. I do not even think it is necessary to be a top litigator in 

order to be a top judge.  

I am also a wife, a mother and a grandmother. But one of the rea-

sons why I was able to make the name I did for myself was that I 

was an academic, which meant that I could organize my timetable 

and be at home quite a lot. Of course, we did have a daily nanny. 

But other than that, I could work at home a lot. My daughter talks 

about remembering going to sleep to the sound of my typewriter. So 

yes, I hope that students, especially Birkbeck students, will think that 

for heaven’s sake, if she could do it, I can do it.  

One thing you have to be aware of is that you must have a strategy, 

for overcoming barriers or for getting around them. As I said earlier, 

take all the jolly opportunities that come along and make the best of 

them you can. It is more fun that way. 

I am also a wife, a mother 

and a grandmother. 
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Rights, Constitution and Radical 
Democracy in Occupy Wall Street and 
Occupy London  

SIMON THORPE* 

 
15 October 2011 witnessed the emergence of Occupy as a 
global phenomenon, part of a new and important stage in 
the young global project of radical prefigurative democracy, 
with implications for how we continue to think legal con-
cepts such as right and constitution. Occupy has not tended 
to constitute itself in the recognisable terms of rights, de-
mands, charters or constitutional documents, but this entic-
ing lack does not make these concepts automatically irrele-
vant, it rather demands their reconceptualisation. To be able 
to start thinking rights and constitution on Occupy’s terms, 
we will divert from narrowly conceived legal theory, detour-
ing through radical political and social theory in the forms of 
Rancièrian democratic political ontology, and power theory 
drawn from Foucault and Holloway. Rights will be treated 
both in terms of their strategic deployment and the way in 
which Occupy’s internal process might be seen as suggesting 
something akin to Foucault’s ‘new relational right’. The 
analysis will be radiated across a triadic spectrum, both con-
ceptual and chronological: Occupy as successful democratic 
event; Occupy as experimental democratic process; and the 
challenges of viewing Occupy as part of an emerging demo-
cratic movement, moving towards our constitutive vanishing 
point: the need for a new right and the ways in which the 
‘Safer Spaces Policy’ is embryonically suggestive of this radi-
cal constitutive horizon. 
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Introduction  

... we should be looking for a new right that is ... emanci-
pated from the principle of sovereignty.1 

... we should try to imagine and create a new relational 
right that permits all possible types of relations to exist 
and not be prevented, blocked, or annulled by impover-
ished relational institutions.2 

On 15th October 2011 what had begun one month before as a small 
encampment in Lower Manhattan, New York City, became some-
thing qualitatively and quantitatively different. The global day of 
action immediately spawned, by some counts, 951 occupations in 82 
countries from Tokyo to Vancouver, Cape Town to Dundee,3 some 
lasting less than a day, some many months, ensuring that Occupy has 
become, if not a new political force per se (the question of if and 
how Occupy could contribute to such a movement is central to this 

                                                 
* LLM Human Rights, Birkbeck, University of London. 
1 Michel Foucault, Society Must be Defended: Lectures at the College de France, 
1975-76 (David Macey tr, Picador 2003) 40. 
2 Michel Foucault, ‘The Social Triumph of the Sexual Will’ in Rabinow P (ed), The 
Essential Works of Foucault 1954-1984 Volume 1: Ethics, Subjectivity and Truth 
(The New Press 1997) 158. 
3 The 951 figure emerged from some of the online tools that had been set up to rec-
ord occupations as they happened based on open submissions. The Guardian news-
paper was able to confirm 750 from verified news reports, see Simon Rogers, ‘Oc-
cupy protests around the world: full list visualised’ The Guardian (London, 14 No-
vember 2011) <www.guardian.co.uk/news/datablog/2011/oct/17/occupy-protests-
world-list-map> accessed 1 August 2013. A figure of ‘2300 occupied zones around 
2000 cities worldwide’ also emerged, but the author could not find any supporting 
evidence for this. It appears to have originated from an article in the New Zealand 
Herald: Chris Barton, ‘“Occupy Auckland” protest speaks with many voices’ New 
Zealand Herald (Auckland, 29 October 2011) 
<www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10762353> accessed 1 
August 2013. Maeckelbergh cites ‘More recent accounts’, which ‘estimate around 
1,400 occupations worldwide’, see: Marianne Maeckelbergh, ‘Horizontal Democra-
cy Now: From Alterglobalisation to Occupation’ (2012) 4(1) Interface: a Journal for 
and About Social Movements 207, 208. This is echoed in Barbara Ehrenreich and 
John Ehrenreich, ‘The Making of the American 99% and the Collapse of the Middle 
Class’ (Tom Dispatch, 15 December 2011) <www.tomdispatch.com/blog/175480> 
accessed 1 August 2013. 
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research), at least a new socio-political problematic that demands 
attention. While it is not necessarily a new political form – its rich 
heritage and direct influences will be depicted in due course – it is 
part of a new and important stage in the young project of horizontal-
ist democracy and prefigurative politics, which is increasingly being 
deployed at local, regional and international scales, constituting if 
not a global movement, certainly ‘a movement of movements’,4 with 
important implications for how we continue to think legal concepts 
such as right and constitution. 

Occupy poses a particular challenge to mainstream traditions of po-
litical and social movements, which historically have often focused 
on the contested field of rights discourse, whether to make political 
demands, or to constitute new forms of communal life. Occupy 
could have responded to the media outcry that demanded they make 
demands, that they explicitly and cohesively constitute an alternative, 
by making claims for new rights, or for proper fulfilment of existing 
rights. Yet Occupy Wall Street (OWS), the progenitor of the Occupy 
movement as constituted under that name, issued no concrete de-
mands at all, even flaunted their disregard for the idea in poetic 
communiqués.5 Occupy London, the main occupation local to the 
author, issued some precise policy demands which seemed carefully 
tailored to avoid abstract rights claims and recourse to ideas of jus-
tice. Rights featured only defensively in scattered statements and 
communiqués. Traditional movements also tend to constitute them-
selves, their aims and their internal relations in documents such as 
charters, as well as through the process of making demands. OWS 
and Occupy London did not write constitutions or charters per se, or 

                                                 
4 Tom Mertes (ed) A Movement of Movements: Is Another World Really Possible? 
(Verso 2004). 
5 ‘A Message From Occupied Wall Street (Day Five)’ states facetiously, ‘Ending cap-
ital punishment is our one demand. ... Ending wealth inequality is our one demand. 
... Ending police intimidation ... Ending corporate censorship ... Ending the modern 
gilded age ... Ending political corruption ... Ending joblessness ... Ending poverty ... 
Ending health-profiteering ... Ending American imperialism ... Ending war is our 
one demand’. OWS, ‘A Message From Occupied Wall Street (Day Five)’ (Occupy 
Wall St, 22 September 2011) <http://occupywallst.org/article/a-message-from-
occupied-wall-street-day-five/> accessed 1 August 2013. 
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focus on making demands, and yet contributed to creating a charac-
teristic Occupy identity and process merely through the radically 
democratic nature of their communal-political procedures, a form of 
living constitution in itself, but one that begs the question, is it suffi-
cient? 

Inspired by this lack – of established forms of rights, demands or 
constitution, and of established forms more generally – which, it has 
been noted in the literature, has been instrumental in ‘inciting politi-
cal desire’ within and around the Occupy movement,6 and inspired 
by the quotes from Michel Foucault which open this article, provid-
ing tantalising clues towards a radical renegotiation of a ‘relational’ 
rights discourse, this article will investigate how Occupy Wall Street 
and Occupy London, two key examples of the international Occupy 
phenomenon, have constituted themselves in spite of established 
rights discourse. This enticing lack of formal constitution is the driv-
ing force behind this research not because it makes these concepts 
automatically irrelevant, but because it demands their radical recon-
ceptualisation. To be able to think Occupy, rights and constitution 
we will largely divert from narrowly conceived legal theory, detour-
ing through radical political and social theory by conceptualising 
Occupy in terms of a Rancièrian democratic political ontology and 
constitution in terms of power, drawing upon Foucault and Hol-
loway. Rights will be treated both in terms of their strategic deploy-
ment and the way in which Occupy’s internal process might be seen 
as suggesting something akin to Foucault’s ‘new relational right’.7 In 
order to grasp some of the different aspects and tensions of Occupy, 
the analysis will be radiated across a triadic spectrum, both concep-
tual and chronological: Occupy as successful democratic event, fo-
cusing on its emergence into being and a Rancièrian reading of its 
democratic political ontology; Occupy as experimental democratic 
process, focusing on the roots, facts and assumptions of its demo-

                                                 
6 Marco Deseriis and Jodi Dean, ‘A Movement Without Demands?’ (Possible Fu-
tures, 3 January 2012) <www.possible-futures.org/2012/01/03/a-movement-
without-demands> accessed 1 August 2013. 
7 Foucault, ‘The Social Triumph of the Sexual Will’ (n 2) 158. 
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cratic practice; and the challenges of viewing Occupy as part of an 
emerging democratic movement, focusing on limits and potential as 
we move towards our constitutive vanishing point: the need for a 
new right and the ways in which the ‘Safer Spaces Policy’ is embry-
onically suggestive of this radical constitutive horizon. 

This framework will help guide us in effectively applying theoretical 
tools to evidence drawn from Occupy statements, communiqués and 
meeting minutes, the emerging literature on Occupy, historical anal-
ysis of its political heritage, as well as limited participatory observa-
tion. From this it will be argued that Occupy shows by the logic of 
its political premises as a democratic event, and through its own ex-
periences as an experimental democratic process, the necessity of 
some form of conscious constitution in order to serve a productive, 
cumulative role in a radically democratic global mass movement. I 
propose that such a radical constitutive process might take on two 
phases: (1) a relatively focused organisational model, and (2) a con-
stitutive act; and that the constitutive act could be effective in two 
possible forms: (1) an impossible militant demand, and (2) a consti-
tutive document based on or working towards ‘a new right’, the 
seeds of which might already exist in Occupy, and other contempo-
rary horizontalist movements, in the form of the ‘Safer Spaces Policy’. 

 

Occupy as Democratic Event
8
 

Dear Americans, this July 4th dream of insurrection 
against corporate rule ... #occupywallstreet.9 

                                                 
8 It should be noted that the word ‘event’, and terminology elsewhere of evental 
‘fidelity’, is inspired by Alain Badiou; eg Being and Event (Oliver Feltham tr, Con-
tinuum 2005). However, for the purposes of this article the concept is taken mostly 
on the theoretical face value that can be imputed to it by our Rancièrian reading of 
politics, rather than relying on a deep understanding of Badiou’s philosophy, which 
we do not have space to sufficiently engage with here. The contrasts and overlaps 
between Badiou and Rancière are interesting, however. See chapters seven and eight 
in Alain Badiou, Metapolitics (Jason Barker tr, Verso 2005), and Jacques Rancière, 
‘Communists without Communism?’ in Costas Douzinas and Slavoj Žižek (eds) The 
Idea of Communism (Verso 2010). 
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So began the Occupy meme, at 15:35 on 4 July 2011, in a Twitter 
message generated by Canadian non-profit magazine Adbusters, who 
would lead the developing discourse of the protest in the days before 
the encampment. ‘Are you ready for a Tahrir moment?’,10 they asked 
in their first ‘#occupywallstreet’ communiqué, making clear the in-
fluence of the Arab Spring in emboldening activists everywhere; ‘It's 
time for DEMOCRACY NOT CORPORATOCRACY’.11 Here we 
will analyse Occupy as democratic event in terms of Rancière’s egali-
tarian-democratic political philosophy, which is characterised by the 
concept of la part des sans part, and always begins with recognition 
of an antipolitical wrong against equality. To understand how this 
applies to Occupy we first must fall back to ancient Athens, from 
where Rancière draws many of his political archetypes. 

 

The Wrongs of the 1% 

... there cannot be a radical politics without the definition 
of an adversary. That is to say, it requires the acceptance 
of the ineradicability of antagonism.12 

Before the time of Solon – the great reformer of Ancient Athens – the 
demos, or common people, were not only the rent-bound ‘serfs of 
the rich’, as Aristotle tells us,13 they also laboured under the constant 
terror of the threat that what little freedom they possessed could be 
legally transferred to their lord’s disposal, for ‘if the tenants failed to 
pay their rent they were liable to be haled into slavery, and their 

                                                                                                               
9 Adbusters, ‘Dear Americans, this July 4th dream of insurrection against corporate 
rule http://bit.ly/kejAUy #occupywallstreet’ (Twitter, 4 July 2011) 
<https://twitter.com/Adbusters/status/88013043438600192> accessed 1 August 
2013. 
10 Adbusters, ‘#OCCUPYWALLSTREET: A Shift in Revolutionary Tactics’ 
(Adbusters, 13 July 2011) <www.adbusters.org/blogs/adbusters-
blog/occupywallstreet.html> accessed 1 August 2013. 
11 ibid. 
12 Ernesto Laclau and Chantal Mouffe, Hegemony and Socialist Strategy: Towards a 
Radical Democratic Politics (Verso 2001) xvii. 
13 Aristotle, Athenian Constitution (Kenyon tr) I.2. 
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children with them’.14 So wronged were they by the ancient constitu-
tion that in general, ‘they had no part nor share in anything’.15 Such 
a social order, or ‘count of community “parts”’, says Rancière,16 
which imposes a hierarchy amongst speaking beings, ‘is always a 
false count, a double count, or a miscount’,17 because it gives a right 
to govern to those who have no such innate right, while it excludes 
from government those who have as much right as anyone and eve-
ryone.18 The ‘fundamental miscount’19 which produces, politically 
speaking, the part of society with ‘no part nor share in anything’,20 
what Rancière terms la part des sans part (the part of no part) is a 
preliminary form of antipolitical subjectivation – ‘the very wrong 
that is the stuff of politics’.21 To right this wrong, the demos, as the 
part of no part, must assert itself first as the emblematic recipient of 
the wrong of an arbitrary hierarchy, and then antagonistically as an 
equal part in the social assemblage, in the name of ‘the equality of 
anyone at all with anyone else’.22 For Rancière this represents a fun-
damental ‘dissensus’,23 or ‘disagreement’24 with the social order, in-
deed with the very fact of social ordering, constituting a definitional 
antagonism between social order (he terms it ‘police’), which wrong-
ly determines and delimits fixed social parts, and equality, which de-

                                                 
14 ibid. 
15 ibid. 
16 Jacques Rancière, Disagreement: Politics and Philosophy (Julie Rose tr, University 
of Minnesota Press 1999) 6. 
17 ibid. 
18 Rancière uses ‘Plato’s lie’ to defend his assertion that social ordering and hierar-
chy is always based on a falsehood. This is where Plato, in Republic, must rely on 
mythology to enforce the hierarchy he desires. See Jacques Rancière, The Philoso-
pher and His Poor (John Drury, Corinne Oster and Andrew Parker tr, Duke Univer-
sity Press 2004). 
19 Rancière, Disagreement (n 16) 6. 
20 Aristotle, Athenian Constitution (n 13) I.2. 
21 Rancière, Disagreement (n 16) 6. 
22 ibid 15. 
23 Jacques Rancière, Dissensus (Steven Corcoran tr and ed, Continuum 2010). 
24 Rancière, Disagreement (n 16). 
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nies such a possibility and represents the possibility of Rancièrian 
politics.  

The ‘wrongs’ that Occupy protestors highlighted in the early days of 
the encampments tended most generally to focus on the overlap be-
tween economy and politics. A particularly prominent target in the 
US Occupy movement has been the ‘monied corruption at the heart 
of our democracy’, as Adbusters put it,25 recently legitimised in the 
US Supreme Court,26 which ruled that corporations, as legal persons, 
should be allowed to spend money on election publicity as a form of 
constitutionally protected freedom of speech under the First 
Amendment.27 Issues more prominent in the UK included democra-
tising the economy, tax avoidance and sustainability.28 

The socio-economic effects of precarity and debt are two more gen-
eral grievances that can be found in unearthing the origins of Occu-
py’s strongest slogan, ‘We are the 99%’, which was one of Occupy’s 
first great memetic achievements to emerge more or less organically 
from the movement, and not from Adbusters. It exploded across so-
cial media in the form of an internet blog consisting of photos sub-
mitted by users in which they hold up messages describing their so-
cio-economic predicaments, usually followed by the words ‘I am the 
99%’.29 The underlying theme here is the perceived injustice and hy-
pocrisy that while widespread malfeasance and criminality in the fi-

                                                 
25 Adbusters, ‘Is America Ripe for a Tahrir Moment? #OCCUPYWALLSTREET 
Goes Viral’ (Adbusters, 26 July 2011) <www.adbusters.org/blogs/adbusters-
blog/america-ripe-tahrir-moment.html> accessed 1 August 2013. 
26 Citizens United v Federal Election Commission 558 US 50 (2010). 
27 For initial statements of OWS identifying the wrongs of the 1%, or in their terms, 
letting ‘these facts be known’, see OWS, ‘Principles of Solidarity’ (Occupy Wall 
Street, 23 September 2011) <http://occupywallstreet.net/learn> accessed 1 August 
2013, and OWS, ‘Declaration of the Occupation of New York City’ (Occupy Wall 
Street, 29 September 2011) <http://occupywallstreet.net/learn> accessed 1 August 
2013. 
28 See Occupy London, ‘Initial Statement’ (Occupy London, 16 October 2011) 
<http://occupylondon.org.uk/about/statements/initial-statement> accessed 1 August 
2013. 
29 --, We Are the 99 Percent <http://wearethe99percent.tumblr.com> accessed 5 Au-
gust 2013. 
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nancial industries continues to go unpunished,30 even rewarded by 
bonus schemes and sustained by government bailouts, those at the 
bottom feel punished for having been fool enough to play by the 
rules. They followed the dictates of the free market, incurring huge 
debts to educate themselves and improve their employment prospects, 
and now unemployment in the West is generally rising sharply, the 
young are having to move back in with parents, buckling under the 
weight of debt, precarious or no employment and, in the US, large 
medical bills often exacerbated by poverty and stress, while the el-
derly increasingly have to work to supplement their devalued pen-
sions and house values, or move in with their children after foreclo-
sure. 

One of the fundamental problems being identified, both implicitly 
and explicitly, is the global lack of economic democracy and the gen-
eralised failure of parliamentary democracy under the yoke of an 
economistic antipolitical consensus. We can also see that the dis-
course is rather detached from the outset from established ideologi-
cal social movement traditions. This had a positive initial effect in 
stimulating the desire and imagination of occupiers and the public 
for something new, though in the long term the lack of ideological 
core is argued by some to constitute a limiting factor in Occupy be-
coming a mass democratic movement. 

 

The 99% as la part des sans part 

From Athens in the fifth century BC up until our own gov-
ernments, the party of the rich has only ever said one thing, 

                                                 
30 For example, US investigators recently announced they would not be pursuing 
criminal prosecutions against anyone at Goldman Sachs for its role in the financial 
crisis. Reed Albergotti and Elizabeth Rappaport, ‘U.S. Not Seeking Goldman 
Charges’ The Wall Street Journal (New York, 9 August 2012) 
<http://online.wsj.com/article/SB1000087239639044353740457757984069814449
0.html> accessed 1 August 2013. 
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which is most precisely the negation of politics: there is no 
part of those who have no part.31 

While embracing the language of the 99%, politicians have shown its 
rhetorical power and have strengthened its status as the part of no 
part.32 In the very act of pretending the state and the economy can 
work for the 99%, leaders show that this part has no real part to 
play in the established social order other than to be acted upon. This 
is what Rancière describes above as the negation of politics, and 
elsewhere as antipolitics. The fundamental wrong of the 1% is its 
economistic political consensus – not a constructive, agonistic pro-
cess of consensus, as Occupy aims to practice, but a coercive, de-
structive consensus natural to an antipolitical, post-utopian, so-
called ‘post-historical’ world,33 in which ‘Democracy had imposed 
itself as the ultimate form of government, the rational government 
able to make the demands of justice coincide with economic necessi-
ty’.34 This state of economistic necessity is instrumentalising, disem-
powering, and non-negotiable; it means public austerity and bank 
bailouts, socialised losses and privatised gains, depreciating social 
security, public services, pay and conditions for the majority and in-
flating wealth for the minority, and these kinds of ethico-political 
dichotomies have often been at the heart of Occupy discourse. Thus 
Rancière’s model of politics – as egalitarian rupture with the anti-

                                                 
31 Rancière, Disagreement (n 16) 14. 
32 Examples of this attempted cooption include the White House, and Ed Miliband 
Respectively, see Justin Elliott, ‘Obama White House Parrots “99 Percent” Line’ 
Salon (17 October 2011) 
<www.salon.com/2011/10/17/obama_white_house_parrots_99_percent_line> ac-
cessed 1 August 2013; and The Guardian, ‘Ed Miliband: System's not Working for 
the 99% - Video’ The Guardian (London, 17 November 2011) 
<www.guardian.co.uk/politics/video/2011/nov/17/ed-miliband-99-percent-speech-
video> accessed 1 August 2013. 
33 Here we are hinting at Francis Fukuyama, The End of History and the Last Man 
(Free Press 1992). 
34 Jacques Rancière, Chronicles of Consensual Times (Steven Corcoran tr, Continu-
um 2010) 75. Rancière’s critical definition of consensus – as an oppressive process – 
resonates with arguments from some quarters that Occupy’s attempt at absolute 
inclusivity was always an unworkable lie that worked to mask underlying antago-
nisms, despite the intention of fusing them into a productive agonism. 
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politics of social order – reveals the power of claiming that ‘we are 
the 99%’, for it displays a claim to universality and, on its most rad-
ical reading, the irreducible antagonism between equality and social 
ordering. 

The democratically generalised (anarchic)35 reading of social antago-
nism that the part of no part carries both resonates with and trans-
cends classic Marxism. It strongly echoes some of Marx’s earliest 
descriptions of the emancipatory potential of the post-Hegelian ‘uni-
versal class’: 

a class which is the dissolution of all classes, a sphere 
which has a universal character because of its universal 
suffering and which lays claim to no particular right be-
cause the wrong it suffers is not a particular wrong but 
wrong in general ... a sphere which cannot emancipate it-
self without emancipating itself from – and thereby eman-

                                                 
35 Rancière’s relation with anarchist thought is only an emerging discourse, as he 
has rarely engaged directly with existing anarchist writers and is usually seen as a 
post-Marxist, having been party to Althusser’s famous Das Kapital seminars. 
Rancière’s contribution to the book Reading Capital has not yet been published in 
its entirety in an English translation; it can be found in French in Louis Althusser 
and others, Lire le Capital (Althusser and Balibar eds, Maspero 1965), and the con-
cluding part of it can be found in English as Jacques Rancière, ‘The concept of “cri-
tique” and the “critique of political economy” (from the 1844 Manuscript to Capi-
tal)’ (1976) 5(3) Economy and Society 352. The underlying and growing anarchism 
of his political philosophy began to be discussed after he wrote that ‘Democracy 
first of all means this: anarchic “government,” one based on nothing other than the 
absence of every title to govern’, Jacques Rancière, Hatred of Democracy (Steve 
Corcoran tr, Verso 2006) 41. For the discussion of the anarchist implications there-
in, see Todd May, ‘Hatred of Democracy, by Jacques Rancière tr. Steve Corcoran 
London: Verso, 2006 (or. pub. 2005) Reviewed by Todd May’ (Perspectives on 
Anarchist Theory, 2009) <http://anarchiststudies.mayfirst.org/node/261> accessed 5 
August 2013. However the ‘anarchic’ basis of Rancière’s politics can be seen much 
earlier in hindsight, as when he describes ‘politics in its primary spontaneous and 
democratic state, as the anarchic self-regulation of the many’, Jacques Rancière, On 
the Shores of Politics (Liz Heron tr, Verso 1995); and in ‘the sudden revelation of 
the ultimate anarchy on which any hierarchy rests’, Rancière Disagreement (n 16) 
16. 
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cipating – all the other spheres of society ... This dissolu-
tion of society as a particular class is the proletariat.36 

However this conception deterministically reifies and essentialises the 
proletariat as privileged agent of emancipatory struggle, teleologising 
social change, creating a different kind of Rancièrian consensus. For 
Rancière, this kind of ‘metapolitics’ dominates and tends to deny 
‘[t]he only communist legacy that is worth examining’, namely, ‘the 
multiplicity of forms of experimentation of the capacity of any-
body’.37 Conversely, the immanent, fractious politics of the part of 
no part denies that aspect of the communist legacy which claims we 
can know what is achievable ‘in terms of global transformation of 
the world, along with the path leading to this point’.38 The Spinozan 
multitude, posited by some post-Marxists as the post-Fordist heir to 
the universal class,39 accounts for a deeper understanding of global-
ised ‘biopolitical production’, 40  and makes an attempt at de-
essentialising revolutionary globalism. For Rancière, however, it does 
not square the circle; he claims the multitude is still metapolitically 
‘inhabited by an immanent teleology’,41 detaching it from the messy 
but empowering realities of antagonistic politics. 

Appealing to universality and identifying with the whole of society as 
‘the 99%’ has given Occupy a strength and a radical nucleus that it 
might otherwise lack, allowing it to position itself in the productive 
political role of the part of no part, hinting at the potential to recon-
stitute identity politics and class struggle as a combined, generalised 
democratic movement. Its radical nucleus, meanwhile, lies in the ir-
reducible antagonism it embodies, irreducible because the wrong that 
creates the 99% as the part of no part ‘cannot be settled since the 
subjects a political wrong sets in motion are not entities to whom 

                                                 
36 Karl Marx, Early Writings (Rodney Livingstone and Gregor Benton tr, Penguin 
1975) 256. 
37 Rancière, Dissensus (n 23) 176. 
38 ibid 177. 
39 Michael Hardt and Antonio Negri, Empire (Harvard University Press 2001). 
40 ibid part 1.2. 
41 Rancière ‘Communists without Communism?’ (n 8) 87. 
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such and such has happened by accident, but subjects whose very 
existence is the mode of manifestation of the wrong’.42 Any real reso-
lution of the antagonism requires the eradication of the subjects that 
constitute it. 

The unifying reach of such a broad and accommodating instantiation 
of the political process of the part of no part was seen after one week 
of camping in Zuccotti Park, having received little press coverage 
thus far, when a peaceful Occupy Wall Street march on 24 Septem-
ber 2011 was met by police intimidation and violence. A video 
emerged of young women, safely cornered by police with orange net-
ting and clearly posing little threat, being pepper sprayed directly in 
their faces; it went viral and the next day attendance at Zuccotti 
Park, media attention, online participation and new encampments 
across America all erupted.43 The democratic power of the part of no 
part, ‘the power of those who are not entitled to exercise power’, 
causes ‘a rupture in the order of legitimacy and domination’44 when 
the exclusionary wrong is formulated with sufficiently broad appeal, 
resonance and universality, and when that exclusion is made palpa-
ble. One of the primary repercussions of that ‘paradoxical power’,45 
especially when combined with a commitment to nonviolence, can be 
invoked thus: solidarity. 

 

Occupy as Democratic Process 

Occupy’s democratic process represents its living constitution and an 
attempt at prefiguring new ways of being and acting together along 

                                                 
42 Rancière, Disagreement (n 16) 39. 
43 Alicia White, ‘#occupywallstreet: Occupy Wall Street, the First Amendment and 
the Politics of Free Speech’ (Talk Presented at Panel Discussion, Columbia Universi-
ty, New York 30 November 2011) available online 
<www.youtube.com/watch?v=O5-QSaz_3T0> accessed 1 August 2013. Footage of 
the pepper spray incident can be seen here: 
<www.youtube.com/watch?v=TZ05rWx1pig> accessed 1 August 2013. 
44 Jacques Rancière, ‘Dissenting Words: A Conversation with Jacques Rancière’ 
(Summer 2000) 30(2) Diacritics 113, 124. 
45 ibid. 
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with the rules necessary to make the process effective, inclusive and 
empowering. Clearly, then, to think Occupy, rights and constitution 
requires an understanding of Occupy’s democratic processes, and so 
we will now explore a brief genealogy of prefigurative politics and 
horizontalism before analysing the consensus decision-making of the 
general assembly in terms of power. 

 

Prefigurative Politics 

The radical heritage of the idea of occupation accrues primarily to 
the wave of sit down strikes and factory occupations of the early 
twentieth century,46 repeated with unprecedented success in Argenti-
na’s recovered factory movement in the first decade of the twenty-
first century,47 and this was acknowledged in the choices of Occupy 
Wall Street and Occupy the London Stock Exchange to target poten-
tially disruptive locations in the bellies of the financial beast; but the 
political heritage that actually fused with Occupy’s democratic pro-
cesses can more usefully be traced to the New Left of the 1960s and 
its dramatic break with class-centric, economistic and consequential-
ist politics. This meant a new emphasis on cultural revolution, par-
ticipatory democracy and direct action, and a rejection of authoritar-
ian structures which subordinate spontaneous creativity and organi-
sational democracy to ideologically oriented strategy, hierarchically 
centralised organisation, and a deferred, singular revolutionary 
goal.48 Many have argued that a lack of revolutionary transforma-

                                                 
46 Dave Sherry, Occupy! A Short History of Workers' Occupations (Bookmarks 
2010). 
47 At least 170 functioning worker controlled workplaces in 2008 according to Hé-
ctor Palomino, Ivanna Bleynat, Silvia Garro, and Carla Giacomuzzi, ‘The Universe 
of Worker-Recovered Companies in Argentina (2002-2008): Continuity and Chang-
es Inside the Movement’ (Paola Salamida and others tr, 2010) 4(1) Affinities: A 
Journal of Radical Theory, Culture, and Action, 
<http://affinitiesjournal.org/index.php/affinities/article/view/54/173> accessed 1 Au-
gust 2013. See also Paul Mason, Live Working or Die Fighting: How The Working 
Class Went Global (Vintage 2008) 242. 
48 Barbara Epstein, Political Protest and Cultural Revolution: Nonviolent Direct 
Action in the 1970s and 1980s (University of California Press 1991); Marianne 
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tional effect constitutes an inherent failure of the project of the New 
Left,49 however this seems entirely premature; rather we can view it 
constructively as an unfinished prefiguratively egalitarian project. 

Critical views of new social movements and identity politics have 
tended to focus on their being astrategic, lapsing towards the anti-
strategic, with critiques focusing at times on perceived spiritualist 
persuasions,50 at other times anti-intellectualism,51 and, alternatively, 
the malign influence of the nebulous spectre of postmodernism.52 
However the emergence of the term ‘prefigurative politics’ signalled 
a revitalised effort to construct an ontologically political basis for 
direct action and participatory democracy which could more com-
prehensively encompass the strategic.53 What came to be referred to 
with great reverence as the supremacy of ‘process’ in the alterglobali-
sation and Occupy movements can also be seen as a ‘strategic poli-
tics’ at the root of the most substantive New Left organisations, 
‘committed to building organization in order to achieve major struc-
tural changes in the political, economic and social orders’,54 through 
initiating here and now the experimental, experiential and reflexive 
task of building the emancipatory social, political and economic 
structures of post-capitalism (or in some cases fairer capitalism). 

Breines identifies the American movement Students for a Democratic 
Society (SDS) as a prime, and seminal, example of strategic New Left 
activity, whose Port Huron Statement identifies a highly strategic 

                                                                                                               
Maeckelbergh, ‘Doing is Believing: Prefiguration as Strategic Practice in the Alter-
globalization Movement’ (2011) 10(1) Social Movement Studies 1. 
49 For example, Sharon Smith, ‘Mistaken Identity – or Can Identity Politics Liberate 
the Oppressed?’ (Spring 1994) 62 International Socialism 3. 
50 Epstein, Political Protest (n 48). 
51 Herbert Marcuse, The New Left and the 1960s: Collected Papers of Herbert 
Marcuse (Routledge 2005) 152. 
52 Barbara Epstein, ‘Postmodernism and the Left’ (Winter 1997) 6(2) New Politics; 
Smith, ‘Mistaken Identity’ (n 49). 
53 Francesca Polletta, Freedom Is an Endless Meeting: Democracy in American So-
cial Movements (University of Chicago Press 2002). 
54 Wini Breines, Community and Organization in the New Left, 1962-1968: The 
Great Refusal (Rutgers University Press 1989) 7. 
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prefigurative programme, seeking ‘truly democratic alternatives’ to 
the ‘ruling myths’ of the age, ‘a democracy of individual participa-
tion’ in which politics represents ‘the art of collectively creating an 
acceptable pattern of social relations’, serving ‘to clarify problems in 
a way instrumental to their solution’.55 It is this refiguration of in-
strumentalism that in part defines strategic prefiguration, replacing 
the instrumentalisation of individuals as means to an end with the 
instrumentalisation of process to immediate emancipation as an on-
going end in itself. The perception of a ‘conflict between strategic 
and prefigurative politics’56 has never entirely disappeared, but it is 
helpful to understand that it rests upon a particularly narrow con-
ception of strategy defined both by and in opposition to ‘Leninist 
consequentialism’,57 in which the predetermined, reductively singular 
and opaque goal of ‘revolution’ can be used to justify almost any 
course of action and to instrumentalise individuals in such a way as 
to fundamentally contravene their autonomy. But this opposition to 
consequentialism, central to the ‘direct action ethic’,58 is also implic-
itly strategic insofar as it can argue that the likelihood of a ‘revolu-
tion’ actually taking place, and the likelihood of it avoiding the au-
tocratic end with which most meet, are not such as to ever justify 
unethically undemocratic and instrumentalising means. 

 

Alterglobal Democracy59 

                                                 
55 Students for a Democratic Society, ‘Port Huron Statement of the Students for a 
Democratic Society’ (Michigan State University, 1962) 
<http://coursesa.matrix.msu.edu/~hst306/documents/huron.html> accessed 1 August 
2013. 
56 Breines (n 54) 7. 
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58 ibid. 
59 Our representation of the alterglobalisation movement, it should be highlighted, is 
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(ATTAC), neither of which practice radically horizontal democracy. On the London 



Simon Thorpe 

241 

The further sublation of the (supposed) conflict between prefigura-
tion and strategy has been developing in the alterglobalisation 
movement, which Maeckelbergh argues is replacing anti-strategic 
New Left tendencies, and ‘conflations between organization and hi-
erarchy, and between goal and singularity’,60 with a thoroughly or-
ganisational ‘politics of process’61 and a highly strategic ‘politics of 
multiple goals’.62 Often cited as the key instigator of this mature, 
strategic, prefigurative politics,63 and giving it a renewed revolution-
ary dimension (not present in SDS’s Port Huron Statement, for ex-
ample),64 is the Zapatista Army of National Liberation (EZLN), 
which strikingly gave up armed guerrilla warfare in favour of nonvi-
olence, dramatic physical statements of protestation (such as its long 
march from Chiapas to Mexico City), and the fostering of participa-
tory democracy within its autonomous community zones, won in 
1994 during its last violent insurrection.65 The impressiveness of the 
EZLN example is, in Graeber’s words, that it ‘represents an attempt 
                                                                                                               
Social Forum being organised by both ‘horizontals’ and ‘verticals’, see Maeckel-
bergh, ‘Doing is Believing’ (n 48) 10. 
60 ibid 6. 
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63 For example: David Graeber, ‘The New Anarchists’ in Mertes (n 4); and Maeck-
elbergh, ‘Horizontal Democracy Now’ (n 3) 207. 
64 Tom Hayden, one of the writers of the Port Huron Statement, describes it as ‘set 
firmly in mainstream politics, seeking the reform of mainstream institutions rather 
than their abolition, and it had no comprehension of the dynamics of capitalism, of 
imperialism, of class conflict, certainly no conception of revolution. But none of that 
mattered’. Tom Hayden, ‘Participatory Democracy: From the Port Huron Statement 
to Occupy Wall Street’ The Nation (27 March 2012) 
<www.thenation.com/article/167079/participatory-democracy-port-huron-
statement-occupy-wall-street> accessed 1 August 2013. 
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cupation of the University of Paris, which renamed the city’s entire Latin Quarter 
the ‘Heroic Vietnam Quarter’, to alterglobal anti-summit protest camps. On the 
Heroic Vietnam Quarter, see Tariq Ali, Street Fighting Years: An Autobiography of 
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by people who have always been denied the right to non-violent, civ-
il resistance to seize it’.66 Thus, when it reached out through the 
global web of digital media in search of solidarity for its cause, the 
EZLN was able to inspire revolutionaries and nonviolent activists 
with the hard won moral authority of the soldier who renounces vio-
lence – ‘an army which aspires not to be an army any more’67 – and 
created a large international network of activists and organisations, 
unified against neoliberalism and in solidarity with the Zapatista 
struggle.68 At the International Encounter for Humanity and Against 
Neoliberalism, hosted in 1996 by the EZLN in La Realidad, Chiapas, 
this loose network coalesced from over 50 countries into the Mexi-
can jungle, exceeding all expectations of attendance,69 and constitut-
ed itself in the Second Declaration of La Realidad: 

We declare: First. That we will make a collective network 
of all our particular struggles and resistances. An intercon-
tinental network of resistance against neoliberalism ... This 
intercontinental network of resistance is not an organizing 
structure; it doesn’t have a central head or decision maker; 
it has no central command or hierarchies. We are the net-
work, all of us who resist.70 

Within three years this impressive network, which took the name 
People’s Global Action, was organising global days of action against 
neoliberal globalisation, including the famous 1999 World Trade 
Organisation protests in Seattle. By 2001 the World Social Forum 
(WSF) held its inaugural meeting in Porto Alegre, Brazil, and led to 
an ongoing succession of world, regional, local and thematic social 
fora, which alongside the also ongoing global protest movement, 
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centred around the international capitalist summits such as the G8 
and G20, constitute the (inclusive) vanguard of the alterglobalisation 
movement. 

 

The Supremacy of Process 

Maeckelbergh argues that at its best the global social forum move-
ment has shown that ‘prefiguration is strategic because it is the best 
means to achieve the goal of creating new, diverse, and horizontal 
structures of democratic decision-making in order to replace existing 
structures of global governance’.71 A veritably strategic aim, and one 
which requires a constant writhing entanglement in issues of ‘pro-
cess’, so much so that the WSF defined itself in its charter of princi-
ples as ‘a permanent process of seeking and building alternatives, 
which cannot be reduced to the events supporting it’.72 Similarly 
Maeckelbergh, who is an experienced alterglobal activist as well as a 
social movements anthropologist, describes a culture across the al-
terglobal movement in which ‘the term “process” saturates move-
ment discussions, spaces, and practices’.73 The similarity here with 
Occupy is striking as the same observations of passionate obsession 
with ‘process’ were found again and again in the author’s experienc-
es at and around Occupy London. 

There is a problem that should be identified here which has starkly 
confronted the Occupy encampments. Maeckelbergh identifies the 
reasoning behind the claim that prefiguration is ‘the most effective 

                                                 
71 Maeckelbergh, ‘Doing is Believing’ (n 48) 15. Criticisms of the WSF have emerged 
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strategy (perhaps the only strategy)’ as being that ‘it allows for goals 
to be open and multiple’,74 preventing unethical instrumentalisation 
while spurring constructive development; but if the process must be 
perfectly inclusive and proactively horizontal at all times while in an 
utterly open public space like an Occupy encampment, with no con-
crete principles of association for participants to adhere to beyond 
the ‘process’ (no ideology or constitution), there is clearly a danger 
that no goals will be decided at all, no matter how open and multiple, 
other than the process as goal in itself. This worst case scenario 
would not negate the entire prefigurative ethos in Occupy’s case, but 
it would negate Maeckelbergh’s reasoning for prefiguration as ‘the 
most effective strategy’. This is partly where the need for constitution 
arises, and we will return here in the next chapter. 

Prefiguration is the core of what makes Occupy a truly democratic 
process, rather than a teleo-revolutionary process that defers democ-
racy. By actively encouraging equal and anti-discriminatory partici-
pation by anyone who comes to a camp, Occupy moves ‘beyond the 
network’,75 beginning to reconcile the ‘cultural logic of networking’76 
with, at least to a greater extent than the self-selecting digital net-
works of the alterglobalisation movement, the democratic lottery of 
territoriality, incorporating passersby and encouraging the uninitiat-
ed to come for the spectacle, and stay for the disalienation.77 To in-
strumentalise is to form a hierarchy – a vanguard or intelligentsia 
that reigns over the rank and file – and thus to deny the equality of 
anyone with anyone; for as Aristotle describes democracy, it ‘arose 
from those who are equal in some respect thinking themselves to be 
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unqualifiedly equal; for because they are equally free, they think they 
are unqualifiedly equal’.78 While Aristotle argues that this unquali-
fied claim to equality is mistaken,79 Rancière and Balibar, among 
others,80 argue that this sort of precocious, usurpatory claim is the 
very heart of emancipatory democratic politics, the claim of the part 
of no part. Rancière does not directly address the question of prefig-
uration, but we can extrapolate that if instrumentalisation consigns 
parts to places then it is a form of social ordering, or what Rancière 
terms ‘policing’ in the broad sense shared with Foucault as ‘coexten-
sive with the entire social body’,81 and so a truly egalitarian, demo-
cratic rupture with the police order must by definition be prefigura-
tively democratic. It is in this sense that prefigurative participatory 
democracy in Occupy represents a kind of Badiouian fidelity to Oc-
cupy as democratic event. 

 

Consensus and the General Assembly 

Occupy inherited a particular horizontalist democratic process of 
decision-making, known as ‘consensus’, which we will now examine. 
For the sake of brevity we will focus primarily on its limitations, but 
this is not to suggest that its limitations are all that is important 
about consensus decision-making. It will be shown that consensus 
demands a constitutive document to function effectively, or some-
thing vaguely analogous in its constitutive ability to collectively em-
power a group, a lesson with ramifications more broadly for hori-
zontalism. We should note that there are many interesting variations 
and facilitation techniques that aim to counteract the limitations of 
                                                 
78 ibid V.1, 1301 a28-30. 
79 ibid 1301 a36. 
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consensus, but it is argued that the necessity of constitution is always 
more or less an issue within horizontalism, with consensus decision-
making merely forming an exemplary microcosm. 

Consensus aims to constitute a horizontal power structure, to erode 
hierarchy and cultivate inclusivity by avoiding divisive mechanisms 
such as voting. This means that decisions can only be accepted by the 
group if they ‘reach consensus’, meaning the proposal is acceptable 
to everyone, or almost everyone in systems of partial or limited con-
sensus. Absolute consensus is seen by some as the most horizontal 
form, but it is also the most problematic. This means that proposals 
cannot be accepted by the assembly if even one participant disagrees 
strongly enough to ‘block’ the proposal. The legitimacy of the block 
mechanism is ‘based on the principle that no decision should be 
made against the will of a member of the group’,82 but it can easily 
be over-used or abused. Discussions about consensus process usually 
define the validity of blocks as dependent on the proposal fundamen-
tally contravening or endangering the principles or aims of the group, 
but this is impossible to verify if a group has no constitutive docu-
ments. The necessity of such a constitution for consensus process 
was revealed in Occupy London general assemblies and the discus-
sions around them via email lists.83 In some examples, some individ-
uals perceived certain blocks as having little basis beyond being a 
retaliatory, tit-for-tat reaction to certain other proposals having been 
blocked. The issue here is not who was objectively in the right or in 
the wrong, but that the group had no established method to adjudi-
cate the dispute and resolve the escalating tension. Out of necessity 
Occupy London’s ‘Initial Statement’ became a de facto constitution 
in attempting to judge the validity of blocks against the aims and 
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principles set out in that statement, which for most of Occupy Lon-
don’s existence has been the clearest constitutive document to have 
managed to reach consensus at a general assembly.84 Here we also 
see the potential for a vicious circle to emerge if a group begins with 
working by consensus, as if problems emerge which break the pro-
cess, it can be almost impossible to use the broken process to im-
prove itself in order to account for the newly arising problems. 

When it works well, however, the assembly model is a wonder to 
behold. There are many more organisational tools and facilitation 
methods present in horizontalist groups than absolute consensus de-
cision-making models, including, but not limited to, partial and indi-
rect consensus models, and the assembly tools listed by Graeber in 
describing alterglobal group facilitation: ‘spokescouncils, affinity 
groups, facilitation tools, breakouts, fishbowls, blocking concerns, 
vibe-watchers and so on’.85 But all of these seem strongest when used 
simply to explore issues, concerns, problems, feelings, to inspire both 
solidarity and action, rather than to reach concrete decisions. The 
primary strength of the general assembly might be said to be social 
disalienation. In theoretical terms, if the social police order is ‘an or-
der of the visible and the sayable that sees that a particular activity is 
visible and another is not, that this speech is understood and another 
is noise’,86 then the assembly actively interrupts this ordering of the 
sensible. In the potently rebellious understanding of noise as an inter-
ference or ‘undesirable signal in the transmission of a message’,87 the 
assembly itself is a socio-political noise, despite and because it cre-
ates a space in which otherwise ‘undesirable signals’ can freely play 
themselves out, intermingle and amplify themselves, taking ‘what 
was once only heard as noise’ and making it ‘understood as dis-
course’,88 empowering and disalienating participants and construct-
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ing an immanent emancipatory process. Similarly, the assembly di-
rectly confronts what Fisher calls the capitalist ‘war over time’.89 Oc-
cupy London, for instance, by holding its long, deliberative meetings 
‘in the heart of the City of London’,90 surrounded at rush hour by 
suited bankers and market traders, hurrying to and from their frenet-
ic jobs inside glass-walled banks, whose stressed and tortured faces 
so often adorn the bad news of a stock market catastrophe, con-
fronts the ‘fast-paced rhythms and flows’91 of capital and suggests an 
alternative temporal modality. In the long term this meticulous hori-
zontalism creates what Arruzza identifies as a tension between ‘the 
urgent time of the movement’ (the necessity of maintaining the mo-
mentum of ‘the event of the social rebellion’) and ‘the slower time of 
continuity’, which contains ‘the laborious work of organizing, coor-
dinating, keeping a memory alive’, but in the immediacy of experi-
ence, it can be intensely liberating.92 As Graeber proselytises, ‘it is 
difficult to find anyone who has fully participated in such an action 
whose sense of human possibilities has not been profoundly trans-
formed as a result. It’s one thing to say, “Another world is possible”. 
It’s another to experience it.’93 

The importance of this kind of immediate social disalienation to the 
strategic validity of prefigurative politics is potentially immense, 
though it requires more research. Graeber argues that in history the 
most alienated constituencies of capitalist society – primarily the in-
dustrial proletariat, ‘inured to generations of wage labour’ – are ac-
tually the rarest to drive revolutionary change. Rather, he says, ‘ac-
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tual revolutions’ have tended to stem primarily from the coalition of 
‘newly proletarianized peasants and craftsmen’, ie the most op-
pressed and the least alienated. The former are effective revolutionar-
ies because they are angry enough to revolt, and the latter, including 
artists, writers, etc, because they are more likely to be disalienated 
enough to be able to vividly imagine ‘the possibility of a society itself 
premised on less alienated forms of creativity’.94 In contrast, a con-
sequentialist revolution would logically be headed not by those most 
accomplished in imagining emancipatory and disalienating social 
formations, but those most accomplished at instrumentalising poli-
tics, ruthless prioritisation, factionalism and manipulative rhetoric. 

 

Power and Horizontality 

Maeckelbergh defines horizontality, as practiced in the alterglobali-
sation movement, as a process of ‘continuously decentralizing power’, 
whilst ‘creating practices that continuously challenge inequalities – 
both structural and inter-personal’, based explicitly on the assump-
tion that ‘power always centralizes’ and always leads to hierarchy.95 
Maeckelbergh argues that this assumption ‘is of the utmost im-
portance to understanding why prefiguration is strategic’ by imply-
ing, somewhat vaguely, that to do anything other than continuously 
work on ‘structures that continuously limit this centralization’ is to 
turn one’s back on this incessantly centralising beast and allow it to 
gain ground.96 Maeckelbergh does not address the possibility that 
this assumption about power might be insufficient, but if that were 
so we could say that it might not necessarily be the case that the 
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primary horizontalist task is to deny and counteract power, as 
Maeckelbergh claims. 

In fact the work of Michel Foucault has shown quite convincingly 
that this assumption about power – that it is in essence centralising, 
unidirectional and always oppressive – is a confusing way to con-
ceive of it that obscures at least as much as it reveals. Though his 
analyses of power have often focused on the ways it is deployed by 
institutions of state and capital (‘centralized power’),97 his conclu-
sions are that power is absolutely not unidirectional, that ‘not that 
everything is bad’ – merely that ‘everything is dangerous’.98 Foucault 
shows that power is ambiguous, that it is better defined as ‘the name 
that one attributes to a complex strategical situation in a particular 
society’,99 and thus, while it pervades our politics, our economy and 
our personal relations, it is always contested, in fact it is the field of 
contestation par excellence. Thus, ‘Where there is power, there is 
resistance’100 – resistance is simply a modality of power, and in fact 
reactionary centralised power is often one step behind, reacting in 
response to autonomous, progressive, resistive power.101 Power as 
social relation or as discourse is actually a revelatory ‘positive 
force’,102 because by this understanding power can be taken up by 
any actor. The task of liberatory horizontalism, then, must be to cre-
ate new power relations, and this is made confusing and difficult un-
der unidirectional assumptions about power. Our reading of Fou-
cauldian power theory must be necessarily brief, and of course it is 
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dealt with in much detail elsewhere,103 but the complexity can be 
helpfully reduced somewhat by means of Holloway’s incisive distinc-
tion between the terms ‘power-over’ and ‘power-to’,104 both sub-
sumed confusingly in the English word ‘power’, but separated in 
other languages such as the French pouvoir and puissance. 

This is a vital distinction to make in horizontal organising, because 
the unidirectional conception of power can lead to a phobia of pow-
er and, incrementally, to powerlessness. In absolute consensus deci-
sion-making, it can take only one person with this attitude to imprint 
it upon the whole group by way of ‘blocking’ the process, and this is 
something that has been witnessed by the author in Occupy London 
meetings and in general assembly minutes, where potentially interest-
ing and constructive proposals were summarily denounced as ‘hier-
archy’ and had to be abandoned, or significantly altered at great cost 
in energy. This is dangerous because it can limit the capacity of a 
horizontal group to experiment towards its main goal: organising in 
ways that empower participants ‘to collectively set their own agen-
das and pursue their own aims’.105 It can also alienate the majority 
when an individual or tiny minority are felt to be dominating the 
group and preventing reciprocal development.  

Maeckelbergh describes the Zapatistas’ encuentros, the horizontal 
network-forming meetings that produced People’s Global Action and 
the alterglobalisation movement as we know it, as ‘aimed not at 
making universally binding decisions, but at creating and facilitating 
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networks of communication and resistance’, 106  put even more 
strongly by Subcomandante Marcos, who stated that ‘[t]his intercon-
tinental network of resistance is not an organizing structure’.107 The 
strengths of prefigurative horizontalism, of building networks of ac-
tive solidarity, to an extent, agitate against being used for decision-
making. I was told in personal correspondence by an Occupy Lon-
don organiser that ‘at the end of the first ever process meeting on the 
first day, the only decision we came away with was “don't make de-
cisions unless absolutely necessary”’. This observation is extremely 
valuable, avoiding what he admits are the ‘very significant limits’ of 
consensus decision-making while encouraging a do-it-yourself poli-
tics in which individuals use the Occupy network to create affinities 
and associations with which to launch autonomous actions, without 
necessarily requiring the formal consent of the sovereign general as-
sembly. The lesson here is that to be politically effective a group has 
to decide what it is – eg a network or a decision-making body? This 
is the problem of constitution. 

 

Occupy as Democratic Movement 

‘What is our one demand?’ 

This question hung ominously over the early days of Occupy, having 
been a central part of Adbusters’ discursive tactics of incitement 
from long before the encampments took root, and it shaped the de-
bates and methods through which Occupy attempted to assert itself 
as a movement. It is, in extrapolated fashion, our first encounter 
with the nebula of rights discourse, as although all demands are not 
rights, new rights must generally be formulated as or grow out of 
demands, and so to the extent they overlap they can share capacities, 
limitations, utilities and dangers. Also, while the vast majority of 
suggested demands that circulated in Occupy’s strategic debates have 
not been formulated as rights, this in itself demands attention. The 

                                                 
106 Maeckelbergh, ‘Horizontal Democracy Now’ (n 3) 221. 
107 Subcomandante Insurgente Marcos, Our Word is Our Weapon (n 70) 117. 
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fact that most Occupy general assemblies did not ultimately settle on 
any concrete demands at all provides evidence for our discussion of 
Occupy’s relation to rights discourse, as compared to the ways rights 
did manage to appear in Occupy’s communiqués and statements. 
The collective decision not to stand behind concrete demands also 
tells us a lot about the dynamics of Occupy’s democratic process – 
what some provocatively claim to be more a failure to decide than a 
decision.108 

After Adbusters had attempted, pre-camp, to push for one key de-
mand, proposing such possibilities as a ‘Robin Hood’ financial 
transactions tax or a presidential commission to address the conflu-
ence of money and American politics,109 the debate fell from the digi-
tal stratosphere into the laps of the occupiers of Zuccotti Park, Low-
er Manhattan, New York. There the early strategic debate was, in 
greatly simplified form, between those who believed demands would 
strengthen and embolden the movement while achieving concrete 
improvements to a dysfunctional system, and those who believed 
demands would constrict the movement by defining it too narrowly, 
while serving to legitimise established structures. 110  The ‘anti-
demands bloc’ (again this is to greatly simplify, characterising a 
trend and certainly not a conscious faction) held sway in these early 
debates and OWS mostly rallied amiably around the position that it 
was too early to issue demands, which could conveniently be sup-
ported both by those who aimed to work towards demands, and 
those who believed it would never be the right time to issue de-
mands – that the benefits would never outweigh the costs.111  

 

Demands and the Issue of Rights: Occupy Wall Street 

                                                 
108 Eg Deseriis and Dean (n 6), and Jason Hickel, ‘Liberalism and the Politics of 
Occupy Wall Street’ (May 2012) 4 Anthropology of this Century. 
109 Adbusters, ‘#OCCUPYWALLSTREET’ (n 10). 
110 Deseriis and Dean (n 6). 
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OWS debated the issue of the one demand via a preeminent com-
mitment to consensus and horizontalism, and before too long many 
of those who had come into Occupy with preconceived ideas – of 
how they should position themselves as a movement, what they 
should demand and how soon – were convinced by the supremacy of 
process and the subsumption of consequentialism.112 ‘The demands 
will come, but I think they will come organically out of these people’, 
an OWS organiser reassured an interviewer in the first week of oc-
cupation.113 Žižek, too, was convinced of the necessity: ‘Occupy first. 
Demands come later’.114 The slow, steady, disalienating process of 
consensus that would eventually formulate demands, if that was the 
wish of the assembly, was successfully framed as a power that OWS 
had over the frantic and bemused journalists and politicians who 
denounced and implored them in turn, with Bill Clinton, for example, 
urging that, ‘They need to be for something specific’.115 

One of the first key documents adopted by consensus at an OWS 
general assembly, the Declaration of the Occupation of New York 
City,116 uses rights discourse sparsely to assert certain egalitarian 
claims. After highlighting issues of ‘corporatocracy’, stating ‘that no 
true democracy is attainable when the process is determined by eco-
nomic power’, and listing a set of ‘facts’ that are the source of griev-
ance, from issues of debt to food, jobs, war, pollution, etc, the Dec-
laration states: ‘We have peaceably assembled here, as is our right’. 

                                                 
112 Nathan Schneider, ‘Thank You, Anarchists’ The Nation (19 December 2011) 
<www.thenation.com/article/165240/thank-you-anarchists> accessed 1 August 
2013; Jackie Smith and Bob Glidden, ‘Occupy Pittsburgh and the Challenges of 
Participatory Democracy’ (2012) 11(3-4) Social Movement Studies 288. 
113 Jaisal Noor, ‘The Demand is a Process’ (Waging Nonviolence, 21 September 
2011) <http://wagingnonviolence.org/2011/09/the-demand-is-a-process> accessed 1 
August 2013. 
114 Slavoj Žižek, ‘Occupy first. Demands come later’ The Guardian (London, 26 
October 2011) <www.guardian.co.uk/commentisfree/2011/oct/26/occupy-
protesters-bill-clinton> accessed 1 August 2013. 
115 Cited in Julian Brookes, ‘More Advice For the Wall Street Protesters’ Rolling 
Stone (13 October 2011) <www.rollingstone.com/politics/blogs/national-
affairs/more-advice-for-the-wall-street-protesters-20111013> accessed 1 August 
2013. 
116 OWS, ‘Declaration’ (n 27). 
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This is interesting on three grounds. First, the statement of right is 
performative; it asserts that the right should exist whether or not it 
does in legal reality, or better still, in the tradition of direct action, it 
performatively creates the right of actors to behave peacefully with-
out requiring authoritative permission. Second, it is suggestive of the 
utility of existing rights for legitimising democratic events while 
threatening delegitimisation upon authority. As the First Amendment 
to the United States Constitution states that, ‘Congress shall make no 
law ... abridging ... the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances’, then any 
attempt to remove the protestors can be painted as an infringement 
of the spirit, if not the letter, of the constitution, even if an eviction is 
justified by local law.117 Third, it expresses what Rancière calls a 
‘demonstration of equality’,118 which employs a ‘syllogistic logic’ 
upon rights discourse. The major premise in this syllogism is that all 
Americans are equal under the law,119 and the minor premises could 
include criminal behaviour on Wall Street, criminal wars waged by 
the White House and CIA, or criminal police violence, which by go-
ing unpunished only fit the major premise that all Americans are 
equal under the law if the protestors are allowed to remain despite 
infringing local ordinances or park curfews (suggesting all Americans 
are equally allowed to break the law). Otherwise, the demonstration 
implies, the constitution must be changed to say that all Americans 
are not equal under the law. Thus such an assertion of right is a 

                                                 
117 Similarly, the demonstration of equality using the right to free assembly delegiti-
mises the law that will eventually be used to remove protestors, which were, accord-
ing to Graeber, ‘local ordinances that insisted that any gathering of more than 12 
people in a public park is illegal without police permission’. David Graeber, ‘Occu-
py Wall Street's Anarchist Roots’ Al Jazeera (30 November 2011) 
<www.aljazeera.com/indepth/opinion/2011/11/2011112872835904508.html> ac-
cessed 1 August 2013. 
118 Jacques Rancière, ‘Politics, Identification, and Subjectivization’ (1992) 61 Octo-
ber 58, 62. 
119 Fourteenth Amendment to the United States Constitution, Section 1. 
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powerful win-win tool in the early stages of movement building, and 
one that is only possible thanks to previous rights gains.120 

Despite having a demands working group, OWS never arrived at 
consensus on any demands, rights based or otherwise. While the ini-
tial refusal to rush the formation of demands was empowering and 
disalienating, ‘inciting political desire’121 as a propulsive excess of 
refusal and resistance, in the long term this became much more con-
tentious. Two examples of Žižek’s work embody the contradictory 
potentials of the dual movement of rights demands. In reviewing 
Hardt and Negri’s Empire, Žižek criticises their closing rights de-
mands: the right to global citizenship, the right to a minimum in-
come, and the right to reappropriate the means of production.122 He 
argues that in listening to radical demands authority always trans-
lates and thus inoculates any radical content, coopting it to the terms 
of the political consensus.123 This problem is only more prominent 
when demands are framed as rights, because, as Balibar highlights, 
‘Making demands in the language of the constitutional order legit-
imises not just the authority, but the universality of that order’,124 
when it is precisely the field of universality that it is the task of the 
part of no part to successfully occupy if it is to maintain its radical 
antagonism – ie to maintain fidelity to the radically democratic event 
that we have argued Occupy constitutes and thereby create a rupture 
in the hegemonic universality of the social police order. If protest 
‘appeals not to something heterogeneous to that order, but to identi-
cal principles’,125 then it cannot hope to open up a space within the 
social edifice for transformation. But Žižek also problematises this 
easy rebuttal – that demands are merely cooptive – and provides a 

                                                 
120 The structure of this argument is inspired by Rancière’s own example of striking 
Parisian tailors in 1833, which he uses in Rancière, On the Shores (n 35) 45-52. 
121 Deseriis and Dean (n 6). 
122 Hardt and Negri, Empire (n 39) 396-411. 
123 Slavoj Žižek, ‘Have Michael Hardt and Antonio Negri Rewritten the Communist 
Manifesto for the Twenty-First Century?’ (2001) 13(3-4) Rethinking Marxism 190. 
124 Étienne Balibar, Politics and the Other Scene (Christine Jones, James Swenson 
and Chris Turner tr, Verso 2002) 161-2. 
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clue as to the potential power of a certain kind of demand. Discuss-
ing Occupy in 2011, Žižek now evokes that potent slogan of May 
1968, ‘be realistic, demand the impossible’, in suggesting that there 
might exist a perfect demand which, ‘while thoroughly “realist”, dis-
turbs the very core of the hegemonic ideology’. Avoiding direct con-
tradiction of his position on Hardt and Negri, he emphasises that 
such a demand must ‘simultaneously remain subtracted from the 
pragmatic field of negotiations and “realist” proposals’.126  

Even Marx, known as a great detractor of the rights of ‘egoistic 
man’,127 once acknowledged the radical potential of such an impos-
sible, militant demand – and this time formulated as a right – in dis-
cussing the drafting of the French constitution and its bourgeoisifica-
tion, which meant omitting the right to work which had earlier been 
present. He points out that it was malformed into the right to relief 
by bourgeois necessity, because, ‘The right to work is, in the bour-
geois sense, an absurdity’ – a noise in the signal of the hegemonic 
discourse of the free market, a rupture in the social order.128 This is 
because ‘behind the right to work stands the power over capital; be-
hind the power over capital, the appropriation of the means of pro-
duction, their subjection to the associated working class, and there-
fore the abolition of wage labor, of capital, and of their mutual rela-
tions’;129 this simple demand contained, at least in that revolutionary 
milieu, the capacity to unravel the bourgeois social fabric by virtue 
of its incisive, revelatory power – ‘while thoroughly “realist”’, dis-
turbing ‘the very core of the hegemonic ideology’.130 

Occupy Wall Street did not, or perhaps could not adopt a unitary 
impossible demand. As a collective they were either too wary of the 
dangers of demands and rights, or too cumbersome as a structure to 
craft such a perfectly hewn instrument as the impossible militant 
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demand, or both. While describing the volatile constituent power 
that lay behind the right to work, Marx also accurately described the 
unwieldy danger implicit in attempting to make a radical demand for 
rights when he called it ‘the first clumsy formula wherein the revolu-
tionary demands of the proletariat are summarised’.131 Rights and 
demands alike are clumsy, fickle instruments that can appear as both 
constituent power-to and constitutive power-over, as liberation and 
domination, propulsion and ossification, and it may be that OWS, in 
showing fidelity to its prefigurative roots, which Maeckelbergh 
points out is historically associated with ‘the refusal of singular de-
mands’,132 avoided a cooptive trap worse than the gentle dwindling 
of mass participation it has experienced instead. 

 

Demands and the Issue of Rights: Occupy London 

Occupy London did cooperate with the demand for demands, its 
City of London Policy Group issuing three on 8 November 2011: 

... the City of London policy group calls on the Corpora-
tion of London to do the following: 

1. Publish full, year-by-year breakdowns of the City Cash 
account, future and historic. 

2. Make the entirety of its activities subject to the Freedom 
of Information Act. 

3. Detail all advocacy undertaken on behalf of the banking 
and finance industries, since the 2008 financial crash.133 

This was followed by the Initial Statement of the Corporations 
Working Group on 25 November 2011, which called for the prose-
cution of corporate criminals, the making transparent of corporate 
                                                 
131 Marx, The Class Struggles in France (n 128) 63. 
132 Maeckelbergh, ‘Horizontal Democracy Now’ (n 3) 211. 
133 Occupy London, ‘First Statement of the City of London Policy Group’ (Occupy 
LSX, 8 November 2011) <http://occupylondon.org.uk/occupy-london-gets-moving-
on-policy-first-statement-of-the-city-of-london-policy-group/> accessed 5 August 
2013. 
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lobbying, and the abolishing of tax havens and tax avoidance.134 
These demands were the result of efforts by Occupy London work-
ing groups to legitimise their presence at St Paul’s by engaging with 
the establishment on its own terms, attempting to fend off criticism 
that Occupy is merely a nihilistic anti-everything protest with no rea-
sonable alternatives to offer, using concise, simple, utterly realistic 
proposals that might improve the system upon being adopted, or 
delegitimise it in being ignored. And ignored it was. Occupy London 
did not assert rights beyond defensive gestures towards the right to 
protest, nor did they issue a penetrative single demand, nor an im-
possible militant demand, and they did not make the bold gesture of 
outright refusal of demands. It seems that while Occupy London was 
attempting to draw strength by constituting itself through clear de-
mands, it was losing touch with the radical core of Occupy as demo-
cratic event. Making the financial industries transparent, for example, 
does not address the deep antagonism between the rule of economic 
necessity and the necessity of equality, and thus such hyper-realistic 
demands betray the substantive heart of the calls for economic de-
mocracy that initially helped Occupy ‘rediscover the radical imagina-
tion’.135 

Occupy as a global meme has been immensely successful in drawing 
people into political activity and beginning the slow process of social 
disalienation by allowing people to be listened to and to collaborate 
in new spaces which in their very form rub against the grain of capi-
talist time and space. This has been most difficult in the camps, 
which are not just open and inclusive in theory, they are utterly ex-
posed and utterly public, and they take an immense amount of col-
lective energy to maintain and to function. We have so far been fo-
cusing on the tensions of rights and demands as potentially liberato-
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ry whilst risking cooption, and as constitutive and thus potentially 
strengthening while risking limitation and constriction of the move-
ment’s constituent imagination. We will now delve deeper into the 
issue of constitutive power, because it offers an alternative solution 
to the onerous question of demands. 

 

Constituting Occupy 

We have highlighted that demands, all the more when framed as 
rights, are highly problematic because they are so difficult to wield 
nimbly enough to be synthesised with the radically democratic 
evental origins and process that constitute Occupy’s most politically 
productive aspects. Hickel agrees that Occupy’s charged potential as 
democratic event orbited around the assertion of antagonism, citing 
Laclau and Mouffe on the challenge of countering liberal antipolitics, 
which ‘requires drawing new political frontiers and acknowledging 
that there cannot be a radical politics without the definition of an 
adversary. That is to say, it requires the acceptance of the ineradica-
bility of antagonism’.136 But Hickel argues that the failure of OWS to 
decide on demands is symptomatic of a wider failure to escape liber-
al ethics, and that within Occupy the vital acceptance of antagonism 
was subsumed in ‘the fetishisation of diversity, tolerance, coopera-
tion, and inclusiveness’,137 crippling its ability to constitute itself and 
build a lasting democratic movement. 

Deseriis and Dean argue that the answer is an assertion of common-
ality which is not consensual and deliberative (masking real divisions 
that will ultimately prevent any meaningful movement building) but 
which must be necessarily divisive.138 They suggest that ‘the expres-
sion of a demand provides not something that people can get behind 
but something that they must get behind if they are part of a move-
ment’, and that this is the core of what a movement is: ‘the move-
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ment of us toward a common end’, as ‘a process of subjectivation’. 
Their solution is also that of the impossible demand, in this case for 
a politics of the commons, something which seems eminently power-
ful and appropriate, but, as we have argued, difficult to bring about 
within Occupy in its current, under-constituted form. 

 

What is Occupy? 

Based on our analysis of Occupy and its historical antecedents, I 
propose that there are (at least) four main group models that Occupy 
has been trying to juggle, or perhaps, four main assumptions of how 
a group should function that Occupy participants have brought with 
them, and which in the sometimes fetishistic openness of the space 
have been given free rein to vie for dominance, at times to the detri-
ment of constructive, agonistic development of Occupy as a demo-
cratic movement. These group formations are: the network (the al-
terglobal model), the assembly (the movement of the squares model), 
the community (the commune model), and the organisation (the par-
ty model). 

It has been shown that the strength of the alterglobalisation move-
ment is founded on its clear constitution as primarily a network, al-
lowing it to focus upon process development as it supports the task 
of network building – combining resistances, building solidarity, or-
ganising actions through diversity of tactics, meaning that those who 
disagree with an action ‘stand aside’ and do not participate, rather 
than blocking it from happening. Consensus process works well here 
because it relies on the premise that the network ‘is not an organiz-
ing structure; it doesn’t have a central head or decision maker’,139 
and allows the democratic process of prefigurative politics to express 
itself productively through statements, communiqués and actions 
without becoming petrified by fear of protecting an organisational 
identity. 
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The assembly model is essentially the most successful form of the 
transfer of the alterglobal network model to the field of local territo-
riality, and thus also largely relies on the avoidance of ‘universally 
binding decisions’.140 This is a highly potent way to create a prefigu-
rative democratic movement because it focuses on facilitating smaller 
groups – community assemblies and the working groups within each 
of those assemblies – in forming strong, productive, but non-binding 
affinities, which is essential for consensus to function productively, 
and to undertake actions which do not need the ratification of a city-
wide general assembly, but can nonetheless benefit from the net-
worked solidarity of a city-wide inter-community assembly. To 
adopt this model would require a commitment to actively encourag-
ing the spread of local community assemblies and to constituting in-
ter-assembly groups as networks rather than decision-making bodies. 

A community is something rather different. Being at least semi-
permanent it takes immense effort to perform the menial tasks essen-
tial to its survival and maintenance. Whereas an assembly can be 
regular but impermanent, and so can focus all available energy on 
movement building and wellbeing, a community diverts huge 
amounts of energy away from directly political organising. By setting 
up permanent camps in public spaces many Occupy groups have 
struggled to cope with their status as a beacon for the homeless and 
those with addictions or other socio-psychological difficulties,141 not 
to mention Saturday night’s drunken mischief-makers. While it is a 
wonderful thing that most Occupy groups embraced the challenge of 
                                                 
140 Maeckelbergh, ‘Horizontal Democracy Now’ (n 3) 221. This assembly model has 
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ry of assembly movements, see Miguel Amoros, ‘Report on the Assembly Move-
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141 See Anonymous, ‘Activist Intervention: Occupy - The End of the Affair’ (2012) 
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a duty of care to those who are most in need of support and yet 
largely abandoned by capitalism,142 this clearly posed a challenge 
that on top of all the others faced could never be fully met. 

An organisation, on the other hand, makes decisions and is account-
able to those decisions, as are all of its members, who might be ex-
pected to stand behind the final decision of the organisation if they 
continue to be part of it. In London, partly perhaps due to the lack 
of historical experience of communal assemblies in the UK, Occupy 
spread only very sparsely, and in a fairly top-down manner, out-
wards from the initial camp at St Paul’s, to a new camp in Finsbury 
Square, then an unused building owned by banking giant UBS, and 
then an abandoned primary school. There was no grassroots assem-
bly movement, nor enough participation from existing Left groups 
for Occupy London to be effective as a solidarity network, and so it 
tended to adopt some of the self-consciousness of an organisation, 
expending energy on preventing the Occupy London brand being 
used without general assembly consensus, and on dealing with feuds 
over finance proposals, which themselves stem from the wide diver-
gence among participants around the question of what Occupy Lon-
don is and what it is for.  

The Occupy event is a product of contingent circumstances, oppor-
tunities and diverse intentions, and it is these factors and the struc-
tures in which they unfold that we are critically assessing here. This 
should not be misconstrued as blame or an arrogant reprimand to 
the people who took part and did their best to make Occupy work. 
However looking at the evidence there are some lessons which ap-
pear to progenerate defensible arguments, and one is that Occupy 
embodies many layers of tensions and contradictions, especially in 
the open setting of the encampment general assembly, and that unty-
ing this Gordian knot in the future will require a group that is not 
forever all things to all people, but which is constituted more con-
cretely. 
                                                 
142 See, for example, Occupy London, ‘Homelessness Statement’ (Occupy London, 
2011) <http://occupylondon.org.uk/homelessness-statement> accessed 1 August 
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Constitutive Power and Empowerment 

Here is asserted the empowering potential of the substantively radi-
cal content of rights as constitutive power. Balibar has shown us that 
petitioning an authority on precisely their own terms neuters most 
potential for radical change, and yet even Marx highlighted the pos-
sibility that the right to work could be a revolutionary right of sorts. 
This hints at what we can describe as a dual movement within a dual 
movement. Many have spoken of the dual nature of rights, power 
and demands, as both constitutive and constituent, implying that this 
dichotomy maps more or less neatly over that of power-over and 
power-to, the restrictive ossification of radical demands and the ex-
plosive power of revolutionary struggle;143 but we cannot accept the 
simplicity of this dichotomy, especially not from the perspective of 
prefigurative politics. 

Prefigurative politics seeks to apply the vibrancy and creativity of 
constituent power to building a better world, but in the immanent 
immediacy of the present rather than in a deferred telos, and the 
process of building organisation does not seem logically possible 
without carefully placed acts of radical constitution. It was earlier 
argued that the Foucauldian challenge to horizontal politics is to ne-
gate the possibility of eradicating power altogether, demanding that 
we accept the nature of the democratic political task as being the 
creation of new anarchic power relations which build the prefigura-
tive movement without contravening fundamental principles of in-
clusivity, equality, liberty and democracy. If ‘horizontality means 
actively creating practices that continuously challenge inequali-
ties’,144 and it is employed with the intention of prefiguring a future 
society, which will require the handling of large scale problems from 
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water, energy and transport provision to global warming, then clear-
ly the task of horizontalist prefiguration is to find the kinds of active-
ly limited verticality which are accountable, empowering to commu-
nities and their members, and democratic in that they do not bestow 
any right to govern by denying it to others, but rather through active 
consent and participation.145 This task, nothing less than the for-
mation of a horizontalist governmentality, is epic in scale, but to ig-
nore that scale is to stultify prefigurative politics. It must begin with 
a mass democratic movement, and if Occupy wishes to be a part of 
that movement, it must find its role within it: it must constitute itself. 

This necessarily reveals the dual movement within constitutive power, 
that nested within it power-over and power-to again separate them-
selves out into limiting, authoritarian constitution on the one hand 
and empowering, democratic constitution on the other. Of course 
this is still a reduction, but it is useful both as a penetrating bifurca-
tion of an existing reduction, and as a deliberate reduction from the 
infinite complexity of the Real, for such is the purpose of thought 
itself. We can see this to some extent in rights, which are brought 
into being by constituent power, ossified by being constituted, but 
can again be drawn upon as a source in a ‘demonstration of equali-
ty’.146 Furthermore, ‘since rights cannot be granted, they have to be 
won, and they can be won only collectively’, therefore ‘It is of their 
essence to be rights individuals confer upon each other, guarantee to 
one another’,147 or in other words, even individual rights have both 
insurrectionary and collectivist aspects which presume and can build 
solidarity, while collective rights (self-determination and second gen-

                                                 
145 For a deeper explication of this line of argument – the necessity of verticality in 
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called upon in asserting the equality of the part of no part, thus rupturing the op-
pressive consensus. Étienne Balibar, Masses, Classes, Ideas: Studies on Politics and 
Philosophy Before and After Marx (James Swenson tr, Routledge 1994) xiii. 
147 Balibar, Politics (n 124) 3. 
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eration economic, social and cultural rights) contain even more of 
this empowering form of constitutive power. The challenge of ap-
proaching a full realisation of this empowering constitutive potential 
is essentially what Foucault expressed as the need for a ‘new right 
that is both antidisciplinary and emancipated from the principle of 
sovereignty’,148 which he elsewhere claimed must be ‘a new relation-
al right that permits all possible types of relations to exist and not be 
prevented, blocked or annulled by impoverished relational institu-
tions.149 Golder’s work on this subterranean aspect of Foucault’s 
work is useful here, as he shows that a Foucauldian ‘critical affirma-
tion’ of rights allows their deployment as a ‘performative mechanism 
of community’.150 

Much of the Occupy movement has actually adopted a tool that 
hints, just tentatively, toward something like this ‘new relational 
right’. The ‘Safer Space Policy’, a document which attempts to con-
stitute the idea of ‘safe spaces’, or ‘free spaces’, stems largely from 
women’s movements, and from progressive pedagogy before that, 
and now appears to be quite widespread among horizontal and an-
archist groups. Many Occupy general assemblies, including Occupy 
London, have ratified such a document, seeking to ‘establish some 
guidelines for participants’,151 and attempting to undermine and con-
front insidious forms of prejudice, intimidation and exclusion that 
tend to emanate from unquestioned privilege, while also emphasising 
the need for active inclusivity and mutual respect. It also functions as 
a tool to tackle more overt forms of aggression and anti-social be-
haviour, but in a remarkably fluid, communal, reciprocal manner. It 
emphasises personal and collective responsibilities without recourse 
to a disciplinary sovereign; rather, in Occupy London for example: 

                                                 
148 Foucault, Society Must be Defended (n 1) 40. 
149 Foucault, ‘The Social Triumph of the Sexual Will’ (n 2) 158. 
150 Ben Golder, ‘Foucault's Critical (Yet Ambivalent) Affirmation: Three Figures of 
Rights’ (2011) 20 Social & Legal Studies 283. 
151 Occupy London, ‘Safer Space Policy’ (Occupy London, 2011) 
<http://occupylondon.org.uk/about/statements/safer-space-policy> accessed 1 Au-
gust 2013. 
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If someone violates these agreements a discussion or medi-
ation process can happen, depending on the wishes of the 
person who was violated. If a serious violation happens to 
the extent that someone feels unsafe, they can be asked to 
leave the space and/or speak with a person or process 
nominated by those present.152  

It seems fundamentally about reciprocal empowerment. Individuals 
are conferred rights such as the right to challenge prejudice, the right 
to be respected as a ‘person’ even if ‘behaviour’ is challenged, and 
above all, the right to protect each other’s rights. 

The Safer Spaces Policy is far from enough to serve as the primary 
constitutive document of any group, to ground its politics, guide its 
participation, focus its aims and validate its process, and even on its 
own terms it poses huge difficulties, especially around enforce-
ment/implementation.153 Yet it has a moving power in the ways that 
it asserts in the same breath rights, duties and empowerment, and it 
could suggest ways toward the formation of ‘a new relational 
right’154 which could inform a horizontalist constitution, as well as 
the production of an impossible militant demand.  

 

Conclusion 

Occupy’s political ontology can usefully, though not exhaustively, be 
seen as radically democratic, because it presumes equality, consti-
tutes an antagonism to the social order, and asserts itself in the field 
of universality, and it thus constitutes a successful and powerful 
democratic event that deserves fidelity. Using Rancière’s tools of po-
                                                 
152 ibid. 
153 Recently the issue of ‘implementing’ the ‘Safer Spaces Policy’ was confronted in 
at least one Occupy London general assembly. This poses a fascinating example for 
future research into prefigurative legalities, but unfortunately it occurred too late to 
be properly addressed in the present article. For a video recording of the assembly, 
see Occupy London, ‘General Assembly 22/03/13: Safer Spaces Policy and Imple-
mentation’ (Occupy London, 24 March 2013) 
<http://occupylondon.org.uk/archives/25779> accessed 5 August 2013. 
154 Foucault, ‘The Social Triumph of the Sexual Will’ (n 2) 158. 
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litical philosophy it has been possible to show that, in embracing 
prefigurative horizontalist politics, Occupy has maintained its status 
as radically democratic in an egalitarian sense, and that the suprema-
cy of process it inherits from the New Left and the alterglobalisation 
movement constitutes a continued egalitarian antagonism to the 
economistic social order. However, what Occupy has not inherited 
from the alterglobalisation movement is also vital in understanding 
its limitations – where the alterglobalisation movement successfully 
constituted itself as primarily a network, allowing it to build upon 
the strengths and improve the weaknesses of that organisational 
model, Occupy has not found a focused constitutive identity and re-
mains caught up in a performative aporia in which Occupy is some-
thing different to everyone. 

The limitations of consensus decision-making require some form of 
constitution for the process to be productive, as proven by the fact 
that Occupy London on occasion found itself resorting to its Initial 
Statement as de facto constitution,155 in order to assess the validity 
of process, despite the fact that this was not designed as anything 
more than a statement, and that attempts to reach consensus on a 
deliberate constitution or charter repeatedly failed. This limitation of 
consensus is only exaggerated by the sometimes overly reductive 
conceptions of power that have been identified both in the literature 
on horizontalism and in practice in Occupy London meetings, and it 
is a limitation that applies more broadly to horizontalist politics. 

To evade these limitations, Occupy, or any attempt at horizontalist 
organising, might considerably strengthen and empower itself by first 
deciding whether it is a network, assembly, community, organisation, 
or something else, because without this definition the divergent ideas 
of function and purpose within it will be less agonistic and more an-
tagonistic, preventing it from building a meaningful movement. This 
decision must then be constituted somehow. OWS members have 
previously asserted that, ‘The Demand is a Process’,156 and this was 

                                                 
155 Occupy London, ‘Initial Statement’ (n 28). 
156 Noor (n 113). 
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initially a powerful demonstration of power and autonomy, but Oc-
cupy’s critics are correct to argue that autonomy alone does not 
build a movement. It has been argued that there are at least two pos-
sible constitutive solutions which build on the empowering aspect of 
the dual movement of constitutive power. The first would be to de-
mand the impossible – a simple, ‘realistic’ demand which ‘while defi-
nitely feasible and legitimate, is de facto impossible’,157 because it 
fundamentally undermines the hegemonic universality of the social 
order. The second proposal is for the building of a radical new con-
stitutionalism, drawing perhaps on aspects of the ‘Safer Space Policy’ 
model and moving towards a radically new form of ‘relational’158 
rights document, constituting horizontalism as an transformational 
social and organisational model while creating new rules of social 
relation based not on sovereignty but on the reciprocity and mutuali-
ty of community. 

It is possible that, in order to rescue the vital lessons, the substantive 
insurrectional core and the community-building potential of right, its 
name will have to be disposed of, as Occupy has largely done, but 
the empowering potential of constitutive power that this reading of 
power and rights theory reveals seems to demand further attention to 
the question of a new right. It is hoped that this paper will be helpful 
to both academics and activists in thinking and rethinking Occupy 
and horizontalist politics more generally, its political formations, its 
potential as a radical democratic movement, the beginning of its leg-
acy, and how this relates more fundamentally to law and social 
change. This article has attempted to set up frameworks for the poli-
tics of law, and perhaps for the law of politics, that will support fu-
ture research into prefigurative legalities and the questions of law 
and constitution outside and beyond the state. While it has ad-
dressed esoteric theory it also asserts the importance of social move-
ments as knowledge producers themselves, and so such a political 
approach to law can be seen as reflective of the youth and utopian 
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vigour of the movements being studied (still only decades on from 
the birth of the New Left, only ten years in to the horizontalist alter-
globalisation movement, and barely two years after the start of Oc-
cupy, by the time this will be published). Law and constitution are 
not necessarily questions apt to the initial moment of constituent 
eruption; rather they are difficult questions of compromise and self-
restraint that movements must grow into, as we have seen happen in 
Occupy itself,159 and in debates around the alterglobalisation move-
ment.160 Therefore now is not the time for deterministic progonoses 
or solutions, for in the end there exist only ‘the multiplicity of forms 
of experimentation of the capacity of anybody’,161 as Rancière sees it. 
Or as Balibar concludes: ‘no concept of politics is complete’.162 
Hence we should emphasise, finally, that concentrating on the limita-
tions and difficulties of Occupy and the horizontal left is not to im-
ply that these are its most important aspects. It is in the spirit of soli-
darity and appreciation that these observations and analyses are of-
fered to those who do the real work of movement building, on the 
streets and in the tents. 
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Much academic and judicial energy continue to be expended 

over the role of culture in the law. The most contentious de-

bate considers whether and to what extent a criminal de-

fendant should be able to rely on his cultural background in 

his defence. This article draws on concepts from the fields of 

jurisprudence, socio-legal and cultural studies to identify and 

to probe the role of morality in this academic debate and in 

real-world judicial decisions. In doing so, this article analyses 

the ‘cultural defence’ debate in light of the revolutionary the-

ory of adjudication promulgated by Professor Ronald 

Dworkin. Of all the competing jurisprudential theories, his 

arguably devotes the most attention to the importance of 

morality in adjudication.  

The resulting analysis is then applied to a variety of promi-

nent cases from various English-speaking legal jurisdictions 

in order to illuminate the hidden morality at work in judicial 

reasoning regarding the exculpatory power of a defendant’s 

culture. This reveals a hierarchical structure of interacting 

moral norms, indicating both a general enthusiasm for toler-

ance and widely varying moral responses to specific foreign 

cultural norms. By appreciating the mechanics of judicial 

reasoning in such cases, we can seek a principled and con-

sistent response to invocations of the cultural defence. 
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Introduction  

Never before have so many individuals resided outside their coun-

tries of origin - in 2010 the number exceeded 214 million.
1
 This has 

led to unprecedented levels of interaction between individuals of dif-

ferent cultural backgrounds. The specifically unprecedented phe-

nomenon is the amount of such interaction within a single country, 

subject to a single legal system. When peoples of differing customs 

and values coexist and interact within a uniform set of legal stand-

ards, some degree of conflict, disagreement or disputation seems ine-

luctable. This is given by the confluence of distinct social assump-

tions, expectations, and behavioural norms of the different groups 

within society. 

A state’s courts are at the forefront of efforts to settle disputes be-

tween those subject to its jurisdiction. Consequently the law is an 

arena in which the individual human conflicts created or intensified 

by multiculturalism are thrown sharply into focus. Much academic 

and judicial energy continue to be expended over the admissibility, 

or non-admissibility, of culture in the courtroom. The most conten-

tious form of the dispute considers to what extent, if at all, a defend-

ant’s minority cultural background should be invokable as a defence 

against a criminal charge. Theorists discussing this so-called ‘cultural 

defence’ adopt differing definitions, and even its proponents rarely 

agree on how widely it should apply, or how potent its exculpatory 

effects should be. However, the definition of Paul Magnarella will 

serve the immediate purposes of this article, broadly reflecting the 

general tenor of the defence for which many argue.  

                                                 
* BA Jurisprudence (English and European Law) (Oxon); I am grateful to Dr Adri-
aan Bedner (Universiteit Leiden) under whose supervision the beginnings of this 
article were written, and to Dr Guido Rossi (now University of Edinburgh) for his 
feedback before publication. Portions of this article were presented at the 2013 an-
nual Law Student Colloquium at Trinity College Dublin. I am grateful to the organ-
isers for the invitation to speak, and to the attendees and for their stimulating ques-
tions which prompted several revisions. 
1
 IOM, International Organisation for Migration, World Migration Report 2010 - 
The Future of Migration: Building Capacities for Change (2010). 
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According to Magnarella, the cultural defence: 

‘... maintains that persons socialised in a minority or for-

eign culture, who regularly conduct themselves in accord-

ance with their own culture’s norms, should not be held 

fully accountable for conduct that violates official law, if 

that conduct conforms to the prescriptions of their own 

culture.’
2
  

This article’s purpose is to illuminate the role of morality within the 

cultural defence debate (both academic and judicial). In doing so, it 

will utilise Dworkinian theories of adjudication, since of all compet-

ing jurisprudential theories, the late Professor Dworkin arguably de-

votes the most attention to the importance of morality in judicial 

reasoning. In doing this, the article also hopes to use the cultural de-

fence debate as an example of Dworkinian judicial reasoning when 

dealing with contentious real-world questions.  

 

Methodology, Scope and Outline 

It is not the purpose of this article to argue for or against cultural 

defence. Instead, it will provide some insight into how morality plays 

out in the academic debate and, ultimately, how it has affected judi-

cial decisions as to the availability of cultural defences. The primary 

examples will be some well-known decisions from the United States.
3
 

Although cultural factors are likely at work in a wide variety of con-

texts, this article examines only criminal prosecutions. Whilst divid-

                                                 
2
 Paul J Magnarella, ‘Justice in a Culturally Pluralistic Society: The Cultural Defense 
on Trial’ (1991) 19 Journal of Ethnic Studies 65, 67. 
3
 There are a limited number of cases available for analysis due to the rarity of the 
invocation of ‘cultural defences’. I have selected cases in which the exculpatory 
power of culture appears unusually relevant and which have consequently attracted 
the most academic attention. The cultural defence debate rages most fiercely among 
American scholars, in US domestic cases such as Chen, Wu and Kimura. Such cases 
are heavily discussed in academic literature.  
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ing criminal law from civil is conceptually artificial,
4
 the subject mat-

ter covered by the criminal law tends to reflect a society’s core cul-

tural norms. Criminal prohibitions represent the limits of permitted 

behavioural autonomy - the point at which society demands con-

formity – and therefore where society is most determined to preserve 

these normative values. Consequently, this is where the exculpatory 

power of minority enculturation is most contentiously debated and 

on which most commentators concentrate. Criminal law is therefore 

the best focal-point for analysis.  

In this article, it will initially be shown that the cultural defence de-

bate is thoroughly infused with moral norms. Subsequently, this arti-

cle will demonstrate that the way in which morality affects the de-

bate (especially judicial decisions) can be exposed by analysing it in 

light of Dworkin’s theory. Detailed conceptual assessment of 

Dworkin’s theory is an endlessly valuable project but is outside the 

scope of this article. The fundamentals of Dworkin’s approach will 

instead be outlined and the cultural defence debate analysed in light 

of its key features.  

First, the academic debate surrounding the cultural defence will be 

examined and its heavy reliance on morality exposed. Revealing this 

demonstrates the potential for what Dworkin terms ‘arguments of 

principle’ within judicial decisions concerning the cultural defence. 

Dworkin’s jurisprudential theory pays close attention to the role of 

morality in adjudication; therefore, it would be useful in explaining 

how morality influences the cultural defence debate in the courtroom. 

Secondly, a short précis of Dworkin’s account of the interpretive na-

ture of law and adjudication will be provided. Thirdly, with 

Dworkin’s theory in mind, some judicial decisions addressing the 

cultural defence will be analysed. From this, it will be seen whether 

Dworkin’s approach can expose and rationalise morality’s role in 

cultural defence decisions. 

                                                 
4
 The distinction is merely a learned cultural norm of the common law and civilian 
traditions. See Thorsten Sellin, ‘Culture Conflict and Crime’ (1938) 44 American 
Journal of Sociology 97. 
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The Moral Nature of the Academic Dispute 

Participants in the cultural defence debate do occasionally make ex-

plicit appeals to morality, but more frequently moral concerns are 

implicit within their arguments. It would be possible to have a direct 

oppositional moral disagreement as to the merits of the cultural de-

fence in which proponents and opponents argue from mutually ex-

clusive or even antagonistic moral premises. For instance, a radical 

opponent of the defence might simply deny that multiculturalism is a 

morally valuable principle. However, such views are infrequent; gen-

erally, opponents of the cultural defence accept the validity of the 

moral values on which the proponents rely, such as tolerance, fair-

ness, and equality.  

The moral disputes regarding the cultural defence fall broadly under 

several headings. The two camps can disagree over a question of pri-

ority where two mutually approved norms apparently conflict. Per-

haps the most frequent example is the balancing of fairness to cul-

tural minorities, and the rights of women (both within and outside 

those minority communities) who may wish to invoke the superior 

protection against marital mistreatment that Western legal systems 

are thought to provide.
5
 In some cases, opponents of the defence re-

spond to proponents’ arguments (which are premised on advancing 

one’s moral norm) by alleging that it conflicts with other values 

within society. For instance, Valerie Sacks
6
, in a critique of the cul-

tural defence, notes and approves the moral assertions of its propo-

nents, but highlights an additional moral value with which the pro-

                                                 
5 
For instance, it is widely acknowledged that in the Chen that an Asian women 
suffering or fearing domestic violence could not rely on the state’s protection. One 
Chinese-American wife reported: “‘Even thinking about that case makes me afraid. 
My husband told me: ‘If this is the kind of sentence you get for killing your wife, I 
could do anything to you. I have the money for a good attorney.’” See Leti Volpp, 
‘(Mis)identifying culture: Asian women and the ‘culture defense’’ (1994) 17 Harvard 
Women’s Law Journal 57, 77. 
6 
Valerie L Sacks, ‘An Indefensible Defense: On the Misuse of Culture in Criminal 
Law’ (1996) 13(2) Arizona Journal of International & Comparative Law 523, 524. 
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ponents should engage, namely the value of sexual equality and the 

protection of women.
7
 

Other moral disputes are methodological. Here, proponents and op-

ponents agree on the overriding importance of a certain moral im-

perative, but disagree as to how best to effectuate it. A prominent 

example is the shared desire to eradicate racism and promote diversi-

ty and tolerance, accompanied by divergent views of how this is to 

be done. Some proponents of the cultural defence have claimed it 

will promote cultural pluralism.
8 
A 1983 Harvard paper claims that 

minorities will acclimatise more easily and enjoy a better existence 

‘when the majority respects their ways and ... recognizes that their 

cultures have something to offer’.
9
 The authors imply that respecting 

minority cultures require permitting their otherwise illegal cultural 

practices. Conversely, whilst Valerie Sacks commends the ‘admirable 

concern about racism and intolerance’
10
 exhibited by supporters of 

the defence, she contends that ‘far from leading to ... less prejudice, 

adoption of the cultural defense is likely to promote [it]’.
11
  

More abstract moral disputes are definitional in nature. In these cas-

es both sides consider themselves to be arguing in support of the 

same moral value, but they disagree about what this value actually is, 

or entails. In one instance, proponents and opponents both claim to 

be motivated by a desire to preserve the principles of fairness, but 

they disagree strongly about what constitutes fairness. Alison 

Renteln questions: ‘If members of the dominant culture are unable to 

justify their cultural traditions, why should they demand this of [mi-

norities]?’
12
 - emphasising the inability to objectively justify the ‘log-

ic’ of any culturally-learned ideologies or practices. The challenge 

                                                 
7 
ibid 535. 

8 
Alex Samuels, ‘Legal Recognition and Protection of Minority Customs in a Plural 
Society in England’ (1981) 10 Anglo-American Law Review 241, 255. 
9 
Anonymous, ‘The Cultural Defense in Criminal Law’, (1986) 99 Harvard Law 
Review 1293, 1306. 
10 
Sacks (n 6) 524. 

11 
ibid 545. 

12 
Alison D Renteln, The Cultural Defense (Oxford University Press 2004) 18. 
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rests on an assertion of the need for fairness and equal treatment be-

tween two cultural groupings. Sacks challenges the personal scope of 

the ‘fairness’ Renteln advocates. Renteln appears to consider ‘fair-

ness’ as a question of how the minority group is treated by the ma-

jority group. Conversely, for Sacks, ‘fairness’ relates to the treatment 

of individuals within the minority; she returns to her contention that 

the defence will reduce the rights of female immigrants relative to the 

male.
13
 

  

Dworkin’s Thesis 

Dworkin’s theory departs from the Hartian-positivist understanding 

of law as an aggregate of hierarchically validated rules. Hart’s model 

states that a judge enjoys discretion to choose between numerous 

valid outcomes where no legal rule is directly applicable: the so-

called ‘hard cases’.
14
 For Dworkin, in every case the judge is con-

fronted with numerous ‘arguments of principle’, including moral 

considerations. He adjudicates by interpreting the entire corpus of 

his political-legal system in its ‘best light’ and deciding legal ques-

tions to achieve consistency with that interpretive aggregate. From 

this, the judge will arrive, if he reasons correctly, at the objectively 

correct answer to a given question. Consequently, there exists no 

difference between ‘hard’ and ‘easy’ cases in regards to the interpre-

tive process.  

Simplistically, legal positivism advocates a separation of descriptive 

and normative principles: what the law ‘is’ is considered comprehen-

sible in isolation from what the law ‘ought to be’. For Dworkin, this 

                                                 
13 
Sacks (n 6) 535. 

14 
Hart, in his seminal Concept of Law, regards ‘hard cases’ as conceptually distinct 

from scenarios in which there is a directly applicable legal rule determining the out-
come the judge must reach. They are presented as a legal lacuna which a higher 
(secondary) rule permits (or requires) the judge to patch by way of judicial legisla-
tion, importing into the corpus of legal rules something that was not formerly part 
of it. For Dworkin, these values and principles to which the judge turns are already 
part of ‘the law’. Thus ‘hard cases’ are different only in extent and not in nature 
from ‘easy cases’ (see below).  
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division is artificial since any attempt to state the factual content of 

the law requires ‘constructive interpretation’, which is based on 

moral premises. The judge seeking to state the law in fact seeks ‘the 

morally soundest statements about the rights of citizens which will 

fit’.
15
 

In Taking Rights Seriously,
16
 Dworkin introduces his infamous su-

per-judge: Hercules, the model adjudicator of the rights of citizen 

litigants. Legal reasoning, for Hercules, is not mere comparison of 

individuated rules. Instead, the concept of Hercules creates a holistic 

moral-political theory which justifies the entire corpus of law and, 

based on this unified whole, decides the balance of rights in the case 

at hand. In Law’s Empire,
17
 Dworkin clarifies the threefold process 

by which Hercules creates and uses this holistic moral-political theo-

ry: pre-interpretive stage, interpretative stage and post-interpretative 

stage. 

At the pre-interpretive stage, obvious examples of ‘law’ are brought 

together as ‘raw material’ for interpretation. These comprise, as 

Dworkin phrases it, the ‘paradigms of law’: things so inherently ‘le-

gal’ that any judge denying their legal status would be guilty of ‘ei-

ther corruption or ignorance’.  

Next, at the interpretive stage, an understanding of the legal materi-

als is formulated which is presented in their ‘best light’. Dworkin 

claims that law ultimately concerns the state’s exercise of its coercive 

power and that jurisprudence is the exercise of showing this coercion 

to be ethical. Thus, for Dworkin, presenting law in its ‘best light’ 

means presenting it in a way which is morally justified, specifically as 

tending to advance the human dignity of all members of the legal 

system.
19
 

                                                 
15 
James W Harris, Legal Philosophies (2

nd
 edn, Oxford University Press 2004). 

16 
Ronald Dworkin, Taking Rights Seriously (Duckworth 1977). 

17 
Ronald Dworkin, Law’s Empire (Harvard University Press 1986). 

19 
The mission of promoting human dignity for all is complex. Indeed, as the Sacks-

Renteln dispute demonstrates, ensuring the equal dignity of immigrants with indige-
nous persons (so crucial to Renteln) might conflict with the project of ensuring the 
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Finally at the post-interpretive stage, this interpretation is used to 

decide the actual legal question by the ‘process of fit’. This consti-

tutes a form of ‘negotiation’ between various ‘arguments of princi-

ple’ (which are themselves a series of political-moral value statements 

affirming the existence of legal rights for one party or other) until the 

formal legal interpretation ‘fit’ the context. According to Dworkin, 

law is the process of ‘past political decisions’ determining the present 

exercise of state coercion. Past decisions are in fact the materials we 

consider the stuff of law – statutes and judicial decisions. Dworkin 

claims that the interpretive task of the judge is justificatory. And in 

order to accomplish this, Hercules must undertake the three-stage 

process as stated above, in which the power of past decisions will 

determine the present case to be morally justifiable. Hercules will 

reject both ‘conventionalism and ‘legal pragmatism’ as justifications 

for the need to ‘fit’ arguments of principle with the stuff of law; he 

will instead reason based on the principle of ‘law as integrity’:  

The adjudicative principle of integrity instructs judges to 

identify legal rights and duties, so far as possible, on the 

assumption that they were all created by a single author – 

the community personified – expressing a coherent concep-

tion of justice and fairness.
20
 

Consequently, for a judge deciding the admissibility of cultural de-

fence, the question whether a defendant can use his culture in de-

fence becomes a necessary exercise: does the aggregated corpus of 

law appear morally sounder if it is assumed that society permits per-

sons in his position to use his culture in his defence? In answering 

this, the judge seeks some coherent conception of legal rights about 

culture in his legal system, such that a single hypothetical political 

agent – embodying society as a whole – working with that concep-
                                                                                                               
equal dignity of immigrant women with indigenous women (a project Sacks empha-
sises). This tension between two nuances of equality might have implications for 
how the Dworkinian model of constructive interpretation is to be understood. How 
best to work towards the dignity of ‘all’ is thus unclear – a question prompted by 
the novel combination of the cultural defence question and Dworkinian jurispru-
dence.  
20 
Ronald Dworkin, Law’s Empire (n 17) 225.
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tion would have arrived at the bulk of the decisions on the question 

recorded in statute and case law.  

 

Morality at Work in the Cases 

Naturally, arguments for and against cultural defence are delivered 

in greatest detail in academic commentary, free from the procedural 

(and professional) constraints limiting the depth to which judges may 

realistically go in their judgments. However, it is possible to use aca-

demic analysis to demonstrate the moral considerations at play when 

judges consider cultural defence. Indeed, it would be unfitting to ex-

clude academic views from the investigation; it is a fundamental 

principle of Dworkin’s philosophy that ‘no firm line divides juris-

prudence from adjudication or any other aspect of legal practice’,
21
 

since both perform the same process of constructive interpretation of 

the legal system. Disputes about specific legal problems presuppose 

the abstract general foundation provided by a jurisprudential legal 

theory, which according to Dworkin is itself a constructive interpre-

tation of law. Thus opinions on legal questions are, in a sense, ex-

pressions of the speaker’s unspoken legal philosophy, which under-

pins the reasoning but too profoundly to be likely made explicit. 

This reasoning applies in equal measure to socio-legal theorists and 

legal reform advocates. The values their arguments reveal are there-

fore a useful indication of some of the arguments of principle at 

work in the interpretive process in which judges are engaged. 

Certainly, cultural concerns and morals influence judicial decisions 

regarding the effect of culture on criminal responsibility, even in 

ways slightly dissimilar from the archetypal cultural defence case. 

For example, in the New Zealand case of Epifania Suluape,
22
 a 

woman of Samoan origin killed her abusive and adulterous husband 

of 24 years. At first instance, she was found guilty. She appealed 

against her sentence, having been convicted of manslaughter, con-

                                                 
21
 Dworkin (n 17) 90. 

22
 The Queen v Epifania Suluape (2002) NZCA 6 (NZ). 
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tending that the trial judge had taken inadequate account of the mar-

ital abuse and degradation that her culture had left her particularly 

vulnerable to abuse. Although not a case of a cultural defence in its 

strongest form, the Court nonetheless had to consider whether her 

minority cultural conditioning could reduce her sentence. The Court 

of Appeal agreed with Mrs Suluape’s submission, reducing her sen-

tence considerably. The Court emphasised her ‘cultural impediment 

to obtaining protection or support from outside the domestic envi-

ronment.’
23
 She consequently committed the crime from ‘a position 

of subordination within her home and her culture’, which led her to 

believe there were no ‘realistic options ... to relieve herself of what 

had progressively become an intolerable burden.’
24 
Sentencing is an 

aspect of the criminal procedure in which judicial freedom is com-

paratively wide. Nonetheless, the Court of Appeal could only reduce 

the sentence by implicitly ruling that the law permitted the cultural 

background of this defendant to be considered in mitigation. The 

motivation for this ruling seems linked closely to the moral im-

portance of justice; the judgment of Baragwana J emphasises the 

need for a strong sentence for a serious crime, but also the need to 

temper its severity for the defendant.  

From this case, it emerges that moral concerns are highly relevant 

when the question of cultural accommodation is raised in criminal 

proceedings. Dworkin’s thesis may be helpful in attempting to un-

derstand how moral concerns affect judicial decisions, since in these 

decisions, the dictates of morality are comparatively rarely expressly 

considered. Some well-known judicial decisions will now be exam-

ined in light of his theory.  

 

Dworkinian Analysis of the Cases 

As already demonstrated, the cultural defence debate is spelled out 

most explicitly in academic discourse. It relies heavily on moral 

                                                 
23
 ibid [13]. 

24 
ibid [18]. 
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propositions. Broadly however, proponents and opponents of cul-

tural defence promote values such as justice, fairness and tolerance 

as moral goods to be promoted.
 
Actual disagreement arises when the 

spectre of concrete cases is raised. These can be real cases (for in-

stance, critics can agree or disagree with the infamous Chen deci-

sion)
25
 or broad hypothetical conflicts (such as where protection of 

defendants from minority cultures meets women’s rights).  

Dworkin emphasises that outcomes of the interpretive process will 

vary more widely in questions where the legal (and indeed the gen-

eral) community is divided over issues of justice.
26
 This is not be-

cause there is ‘no right answer’ in such cases, but because on such 

issues there exists a wider divergence of interpretive moral premises, 

which influences the outcome of the interpretive process. It is sub-

mitted that these disagreements regarding the outcomes of concrete 

cases and whether cultural defence should exist in a given scenario 

are heavily influenced by the moral values ‘internal’ to the case. In-

ternal, in this context, refers to those moral concerns whose contem-

plation is prompted by the specific facts of a case. These internal 

moral values can be contrasted with what might be termed ‘back-

                                                 
25 

People v Chen No 87-774 (NY Sup Ct 2 Dec 1988). In Chen, a Chinese husband 
who had immigrated to New York killed his wife several weeks after learning of her 
infidelity. At trial, Chen successfully relied on the somewhat contorted defence of 
diminished capacity due to cultural pressure. He invoked (supposedly) expert an-
thropological testimony that in China a wife’s infidelity presents the husband as 
weak and that the husband would experience violent impulses as a result (whilst in 
China the wider community would ordinarily intercede to prevent harm, in this case 
there was no-one to prevent Chen’s rage ending in tragedy). The prosecution wrong-
ly assumed the court would reject the defence so did not bother to challenge the 
anthropological ‘evidence’. In fact the court accepted the defence of diminished ca-
pacity and specifically tied its success to Chen’s supposed cultural predispositions. 
The judge recorded that Chen ‘was driven to violence by traditional Chinese values’ 
which made him ‘susceptible to cracking under the circumstances’. The judge noted 
that if the defendant had been raised in America, he would have been ‘constrained’ 
to convict him of first-degree manslaughter. Chen was convicted only of second-
degree manslaughter, receiving only a probationary (non-custodial) sentence. See 
Volpp (n 5) 64-77; Doriane L Coleman, ‘Individualizing Justice Through Multicul-
turalism: The Liberals’ Dilemma’ (1996) 96(5) Columbia Law Review 1093, 1108-
9; Rorie Sherman, ‘Cultural Defenses Draw Fire; Double Standard?’ (1989) Nation-
al Law Journal 37. 
26 
Dworkin (n 17) 88. 
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ground’ moral values with which commentators and judges are pre-

sumed to be automatically concerned even before they turn their at-

tention to the facts of a specific case. The most relevant of these are 

the values of fairness, justice and tolerance. Specific cases invariably 

raise casuistic ‘internal’ moral forces with which these background 

values must engage. As Coleman notes, the cultural defence question 

is contentiously difficult because the cases ‘pit foreign customs and 

cultural practices directly against essential elements of contemporary 

American legal culture, including the antidiscrimination principle’
27
; 

in other words, they pit ‘internal’ morality (the specific moral con-

tent of the minority cultural practices) against ‘background’ morality 

(the desire for legal universality and equality on the one hand, and 

individuated dispositive justice).  

Academics could conceivably argue whether the cultural defence 

should exist based purely on these background morals, their relative 

importance (or priority) and the best method of fulfilling them. 

Judges, however, do not engage in quite the same discussion. They 

generally do not decide the broad conceptual question of whether the 

cultural defence forms part of the law. Rather they settle disputes 

between a single defendant and the state by deciding whether the 

defendant can in some way invoke his culture in his defence. Judges 

inescapably encounter the ‘internal’ moral questions in every case. 

Ultimately, judges would utilize their own personal ‘background’ 

and moral values to ensure that they arrive at the ‘best light’ con-

struction. This construction ensures the settlement of the dispute at 

the post-interpretive stage; therefore, a case’s internal morality is 

acutely relevant to whether a judge finds that the law allows a de-

fence based on the defendant’s culture. This insight may account for 

many of the widely divergent levels of success experienced by de-

fendants who have attempted to adduce cultural factors in their de-

fence in a variety of different cases. Their success or failure can be 

                                                 
27 
Coleman (n 25) 1094. See also for a more detailed account of the tension between 

the two values of legal universality/equality and individually nuanced and culturally 
sensitive dispositive justice. See also for a sophisticated and compelling case against 
the cultural defence.  
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seen to depend on a large extent to the internal morality their case 

exhibits. 

A pair of cases from the US are illustrative of this fact. In 1986, a 

senior American prosecutor, J Tom Morgan, approved the prosecu-

tion of a Somalian woman who had allegedly subjected her two-

year-old niece to clitoral mutilation (also known as female circumci-

sion), despite acknowledging that this is a widespread traditional 

practice in her native culture.
28
 Morgan noted that the ‘clitoris had 

been cut, not totally, but it was kind of a botched-up job.’
29
 Four 

years later, Morgan stayed child molestation proceedings against a 

Latin American mother who had allegedly repeatedly stroked the 

genitals of her young son. Morgan stated that ‘this is the way her 

culture taught her to put healthy young boys to sleep’.
30 
Subsequent-

ly, Morgan claimed to be opposed to leniency on grounds of minori-

ty enculturation: ‘We don’t have to accept thousands of years’ prac-

tice ... The child abuse statute is quite clear: Emotional, physical or 

mental pain to a child is illegal.’
31
 

Conceptually, the two cases are similar; in both instances, a close 

relative’s actions are dictated by her culture in conflict with US do-

mestic laws. Dworkin’s theory can be used to argue that morality 

contributed to the divergence in how the relatives treated the chil-

dren. Most importantly, the differing internal moralities in the cases 

lead to a differing interpretive process. The Latin American mother’s 

alleged acts are deviant and repugnant by the apparent majoritarian 

norms in the US and indeed constitute a very serious criminal offence. 

However, the prosecutor seemed to appreciate that such acts were 

based on a mother’s cultural understanding of promoting restful 

                                                 
28 
Female circumcision is dominant in, but by no means unique to, Africa and some 

parts of Asia. For information on its role in ancient European and even recent Eng-
lish/American history, see Angela Wasunna, Towards Redirecting the Female Cir-
cumcision Debate: Legal, Ethical and Cultural Considerations (2000) 5(2) McGill 
Journal of Medicine 104, 105. 
29
 Jane Hansen and Deborah Scroggins, ‘Female Circumcision: Georgia Forced to 

Face Medical’ Atlanta Journal and Constitution (Nov 15, 1992) A1, A11. 
30
 ibid; and Richard Lacayo, ‘The ‘Cultural’ Defense,’ Time (Dec 13, 1993). 

31
 ibid; For a fuller discussion, see Coleman (n 25) 1113. 
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sleep for her child, reflecting maternal dedication and close attention 

to the needs of one’s son. Though alien and illegal, this custom was 

nonetheless seen as motherly affection and diligence, to which its 

culture attaches immense moral value. The motives of the act mir-

rored, rather than contradicted, the moral premises of the US legal 

system because it acknowledges that the mother acted out of love 

and care. Dworkin states that a legal system under interpretation is 

to be constructed to be deducible from a single, consistent set of 

moral principles. To promote the ‘integrity’ of the legal system, the 

mother’s action should be excused. This is to reflect the legal sys-

tem’s value of tolerance, which has allowed a greater role in the in-

terpretive construction of the law since the internal morality of the 

case supports the legal system’s own concept of a mother’s love for 

her child. In other words, the mother’s actions reflected a core moral 

value of US culture, the ‘integrity’ of a legal system based on: (a) the 

background morality of tolerance and (b) the internal morality of 

maternal care, is best ensured by excusing the mother’ actions.  

In contrast, the notorious practice of female genital mutilation, ac-

cording to Western ideology, is inherently and misogynist: 

[F]emale genital mutilation is a manifestation of gender in-

equality ... Like the now-abandoned foot-binding in Chi-

na ... female genital mutilation represents society’s control 

over women.
32
 

A fundamental reason advanced for female circumcision is 

the need to control women’s sexuality ... [It] is intended to 

reduce women’s sexual desire, thus promoting women’s 

virginity and protecting marital fidelity, in the interest of 

male sexuality.
33
  

Crucially, not only the practice itself but its unarticulated motiva-

tions are seen as alien (and indeed hostile) to majoritarian values of 

western society and ideas of female equality. While the Somalian 

                                                 
32 
World Health Organization, Eliminating Female Genital Mutilation (2008) 5. 

33 
Anika Rahman and Nahib Toubia, Female Genital Mutilation: A Guide to Laws 

and Policies Worldwide (Zed Books 2000) 5-6. 
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aunt’s motive was probably seen in the best interest of her niece, as 

in her culture, a woman’s status and prospects would be greatly di-

minished without genital modification.
34
 Nonetheless, for Western 

observers the practice and the motives behind female genital mutila-

tion are seen as manifestations of misogyny, contradictory to the 

principles of sexual equality.
35
 It might be hypothesised that the 

touching of a child’s genitals (as in the first case) would not have 

been excused if motivated by a minority cultural belief that children 

enjoyed no rights to bodily integrity. Because this would contradict 

majoritarian moral premises, the ‘best light’ interpretation of the le-

gal system, coupled with the importance of its integrity, precludes 

the toleration of such actions.  

Another example can be found in the series of decisions in the case 

of People v Wu.
36
 Here we benefit from the published reasoning of 

both a first instance and an appellate court, and the contrast is high-

ly informative. In Wu, a Chinese American woman killed her child 

before unsuccessfully attempting suicide. The court of first instance 

presumed that Wu acted with malicious intent and imposed the full 

penalty of the law.
37
 The appellate court looked more favourably on 

                                                 
34 
See Angela Wasunna, ‘Towards Redirecting the Female Circumcision Debate: 

Legal, Ethical and Cultural Considerations’ (2000) 5(2) McGill Journal of Medicine 
104, 107: ‘In many of these societies, failing to [circumcise] one’s daughter is to 
practically ensure her ruination, since no one would marry an uncircumcised wom-
an.’ 
35 
Popular conflation with misogyny is revealed by the astonishingly different Amer-

ican attitude to male circumcision: ‘While most would agree that female circumci-
sion is driven by social conformity, few stop to consider whether the same pressures 
may be at work in the case of male circumcision. At least in certain parts of the 
world (particularly North America), parents are under pressure from society to have 
their sons circumcised’ (Wasunna 107-8). The debate on male circumcision rages, 
especially in the USA (the only Western state in which neonatal male circumcision is 
the norm, irrespective of parental religion). Wasunna shows how all its traditionally 
alleged health benefits are beset with contradictory evidence, just like the long-
debunked traditional beliefs as to the medical/psychological advantages of female 
circumcision. Both male and female circumcisions are perpetuated by a mélange of 
aesthetic convention, pseudo-science and social pressure for sexual and bodily con-
formity. Thus the vehement rejection of female circumcision alone is likely to be due 
to conflation with wider patriarchal elements.  
36 

People v Wu (1991) 286 Cal Rptr 868. 
37 
Leti Volpp (n 5) 57. 
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the motives on which Wu herself claimed to have acted to disagreed 

with the trial court’s ruling and allow the appeal. Wu stated that she 

was unable to care for the child due to the stigma attached to his il-

legitimate birth. She believed that she could care for him better in the 

next life. Thus, Wu demonstrated that she was concerned for the 

child’s dignity and well-being. The appeal court held that the trial 

jury should consider the defendant’s cultural background when eval-

uating the mental state at the time of the crime.  

Thus, it can be hypothesised that the way in which a court views the 

underlying motivation for a cultural act which constitutes a crime 

may be an excusable defence in a legal culture that may find the ac-

tions to be morally wrong. Where the motivation resonates with the 

majority’s moral values, this combines with the background value of 

tolerance to mean that the best light construction of the legal system 

is one in which some form of defence is available. 

In the controversial case of People v Kimura,
38
 Kimura Fumiko en-

gaged in pre-meditated oyako-shinjū
39
: joint parent-child suicide. In 

this case, a Japanese-born mother drowned her children in the ocean, 

forcibly holding them beneath the waves as they struggled to resur-

face. She was rescued before her own suicide attempt succeeded. She 

was found guilty of manslaughter, for which she was sentenced to 

one year’s imprisonment (which she had in fact already served whilst 

awaiting and standing trial). Evidence of the cultural prevalence of 

oyako-shinjū in Kimura’s native Japan was instrumental in the 

court’s finding.
40
 Ultimately she was judged temporarily insane - as 

in the Chen decision, the courts recognised the cultural background 

of Kimura – who in effect benefited from a form of cultural de-

                                                 
38 

People v Kimura, No A-09133 (LA Sup Ct Apr 24, 1985). 
39 

Oyako-shinjū: The characters are for (1) parent (2) child (3) mind/heart (4) cen-

tre. Shinjū literally means something like ‘unity of hearts/minds’ (originally shinjū 
denotes a suicide pact). For more information see Yoshitomo Takahashi and Doug-
las Berger, ‘Cultural Dynamics and the Unconscious in Suicide in Japan’, in Antoon 
A Leenaars and David Lester (eds), Suicide and the Unconscious (Rowman & Little-
field Publishers 1996) 248-258. 
40 
For a case summary see Coleman (n 25) 1110. 
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fence.
41
 Given what is learned from an analysis of the previous cases, 

this might seem surprising. After all, the practice of oyako-shinjū 

seems grossly offensive to the moral norms of majoritarian American 

culture in whose courts Kimura was tried. Furthermore, it seemingly 

violated the moral norms of parental care and affection, demonstrat-

ing what might intuitively be seen as a morally culpable disregard for 

one’s child’s right to life.  

However, the Court appears to have concentrated on what William 

Torry has termed the ‘culturally structured motive’
42
 of the practice 

of oyako-shinjū. Discussing the Kimura case, Torry notes that the 

culturally structured motive behind this Japanese practice is ‘mater-

nal-filial piety’, which in fact ‘gives oyako-shinjū an affinity to 

American family values and the ideal of respect for individual digni-

ty’.
43
 Rather than disrespect for the child and an abandonment of 

maternal duties, oyako-shinjū can be interpreted as reflecting typical-

ly Japanese conceptions of honour, both of the mother and the child. 

It ‘affords the spouses and children of adulterous men a possible if 

drastic means of escape from the blight of lasting shame and degrad-

ed status.’
44
 

The cultural motivation of the practice correlates with the moral 

values of majoritarian American culture, from whose perspective the 

judge reasons. This means that, in the interplay between internal and 

background morality, the background value of tolerance is vindicat-

ed. This flavours the judge’s interpretive process and his construction 

of the law in its best light. This construction, which is ‘heavy on the 

tolerance’, resolves itself at the post-interpretive stage to afford Ki-

mura a defence.  

 

                                                 
41 
Alison Dundes Renteln, ‘A justification of the cultural defense as a partial excuse’ 

(1993) 2 Review of Law and Women’s Studies 437. 
42 
William Torry, ‘Multicultural Jurisprudence and the Culture Defense’ (1999) 44 

Journal of Legal Pluralism 127. 
43
 ibid 127. 

44 
ibid 136. 
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Conclusion 

In the course of this article, it was first shown that the debate around 

the cultural defence is imbued with moral elements. This raised the 

possibility of a Dworkinian analysis. After Dworkin’s thesis was out-

lined, it was then shown that morality appears at play in judicial de-

cisions as well as academic disputes. Dworkin’s understanding of 

judicial interpretation was applied to some prominent cases on the 

cultural defence. By so doing, it became possible to rationalise differ-

ing results on the admissibility of cultural factors based on the extent 

to which the motivations behind culturally-prompted acts corre-

sponded with the morality of the majority legal system.  

It is vital to note that the clear and algorithmic reasoning Dworkin 

advocates will rarely be explicitly (or even consciously) followed by 

real-life judges. Certainly the judges in the cases analysed do not con-

form precisely to this structure. Dworkin acknowledges this reality, 

noting that decisions are ‘[matters] of feel or instinct rather than 

analysis’.
45
 Moreover the role of morality in judicial reasoning must 

not be overstated; judicial decisions on the cultural defence are likely 

to be tempered significantly by the need for pragmatism and practi-

cality in court.
46 

Hercules is, by Dworkin’s own admission, ‘a myth’.
47
 However, like 

all myths he is a fiction that helps illuminate fact. His role is to re-

veal ‘the hidden structure of ... judgments.’ Dworkin’s understanding 

of the judicial process as involving constructive and justificatory in-

terpretation of the law has helped explain why the ‘internal’ morality 

of a case affects the availability of a cultural defence. This in turn 

gives a fuller understanding of the role of morality in the cultural 

defence debate. It emerges that a defendant is likely to be able to rely 

on his cultural background in his defence where those cultural fac-

                                                 
45 
Dworkin (n 17) 356. 

46 
However, Dworkin would perhaps retort that the desire for practical and effective 

courts is itself a manifestation of a moral claim about the rights of individuals to 
have justice. 
47 
Dworkin (n 17) 263. 
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tors reflect the morality of the legal system to which he is subject. 

This bolsters the role of the value of tolerance in the judicial con-

struction of the legal totality in its ‘best light’, from which flows a 

defence for the defendant in a given case.  
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Police Liability for Negligent   
Investigations: Unravelling the  
Blanket of Immunity  

ZOHA JAMIL* 

 

The current law in England and Wales on police negligent li-

ability is highly restrictive. Following the House of Lords de-

cision in Hill v Chief Constable of West Yorkshire, ‘de facto’ 

immunity from prosecution continues to be the default posi-

tion where claimants bring an action against the police for 

their negligence in the investigation or suppression of a crime. 

Despite the introduction of the Human Rights Act 1998, 

public policy justifications form the core rationale, which 

serves to reject negligence claims against the police. The fact 

that the courts apply an extremely narrow interpretation of 

the ‘obligation to investigate’ under the European Conven-

tion on Human Rights makes successful claims against police 

negligence for the violation of human rights unlikely.  

This paper will critically analyse the test developed in Hill 

and evaluate whether the current law on police negligence is 

an adequate means of justice. It will consider the existence 

and scope of a police officer’s duty of care in line with the 

Human Rights Act 1998, and reassess the policy grounds 

underlying the decisions. In doing so this paper will argue 

that the principle developed in Hill is in dire need for reform. 

Whilst public policy justifications form a backbone in the 

law of negligence, and cannot be entirely disregarded, this 

paper will argue that courts need to formulate a broader test 

that can determine the scope of a police officer’s duty to in-

vestigate in line with the European Convention on Human 

Rights. 
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Introduction  

The fundamental function of a police officer’s role is to protect the 

public.
1
 However, the translation of this function into the tort of 

negligence is a contentious matter.
2
 In order to formulate a tort of 

negligence, it needs to be established that the defendant owes the 

claimant a duty of care. Caparo v Dickman
3
 is the leading case on 

the test for a duty of care, where the House of Lords established a 

‘three-fold-test’ to determine whether a duty of care arose in negli-

gence. This test comprises that first harm must be reasonably fore-

seeable as a result of the defendant’s conduct, secondly, the parties 

must be in a relationship of proximity, and thirdly it must be fair, 

just and reasonable to impose liability. Under the current law there is 

no general common law duty to rescue another
4
 or to protect anoth-

er from harm inflicted by a third party.
5
 The issue that arises is then 

to what extent the police, whose functions involve the rescue and 

protection of people, owe a duty of care in negligence. The law re-

mains unclear on the scope of a police officer’s duty to investigate 

crime.  

The test formulated in Hill v Chief Constable of West Yorkshire,
6
 

which is based on the foundations of public policy justifications, 

casts blanket immunity over the actions of police negligence. An au-

tomatic blanket of immunity over police negligence is considered to 

be problematic, as the scope an officer’s duty to investigate crime is 

remained undefined. The test is furthermore challenged under the 

Human Rights Act 1998 (HRA 1998) for the potential violation of 

human rights. Article 2 states that ‘everyone’s life should be protect-

ed by law’, and Article 3 of the convention prohibits torture and ‘in-

                                                 
*LLB (Hons) Exeter University, LLM University College London. 
1
 Hill v Chief Constable of West Yorkshire [1989] AC 53.  
2
 Mandy Shircore, ‘Police Liability for Negligent Investigations: When Will a Duty 
of Care Arise?’ (2006) 11 Deakin Law Review 33. 
3
 Caparo Industries plc v Dickman [1990] 2 AC 605.  
4
 Stovin v Wise [1996] AC 923.  
5
 Alexandrou v Oxford [1993] 4 All ER 328. 
6
 Hill (n 1). 
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human or degrading treatment or punishment’. Therefore, the 

Courts have inferred that where there has been a loss of life due to 

‘unintentional or intentional use of force’
7
 those actions will be scru-

tinized. Consequently, the compatibility between blanket immunity 

over policy negligence and the HRA 1998 is questioned. Neverthe-

less, the courts consider public policy reasoning to override a victim’s 

injustice faced under police negligence.  

This paper proceeds in four parts:  

Section one addresses how the current law on police negligence un-

der the test formulated in Hill could be problematic, and whether the 

‘Hill immunity principle’ is stretched to cover blanket immunity over 

all police actions. During the discussion of these issues, there will be 

particular emphasis on issue of the scope of a duty of care to investi-

gate crime.  

Section two critically analyses scholarly debates on the public policy 

reasoning that provide the foundations of blanket immunity on po-

lice negligence, with consideration of the Law Commission report
8
 

addressing the issue. It will aim to address whether public policy rea-

soning justifies blanket immunity of police negligence. 

Section three critically evaluates the case of Osman v UK
9
, with the 

aim of discussing whether the current law is compatible with the 

human rights legislation. To determine whether the Hill principle 

should be reassessed, an in-depth analysis on subsequent cases fol-

lowing the test formulated in Osman
10
 will be undertaken. This pa-

per will take an original approach by analysing the ‘scope of duty to 

investigate’ as developed in OOO & Others v Commissioner of Po-

lice of the Metropolis,
11
 which is the first case in England and Wales 

                                                 
7
 Juliet Chevalier-Watts, ‘Effective Investigations under Article 2 of the European 
Convention on Human Rights: Securing the Right to life or an onerous Burden on a 
state?’ (2010) 21(3) EJIL 701.  
8
 Law Commission, Administrative Redress: Public Bodies and the Citizen Adminis-
trative Redress: Public Bodies and the Citizen (Law Com No 187, 2008). 
9
 Osman v United Kingdom (2000) 29 EHRR 245. 
10
 ibid. 

11
 [2011] EWHC 1246 (QB). 
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to challenge the test formulated in Osman. This chapter will con-

clude by evaluating the merits of the test developed in OOO,
12
 and 

consider whether this new test that defines the scope of a police’s 

duty to investigate, should override the formula developed in Os-

man
13
.  

Section four will provide a conclusion of the issues, and will argue 

that the law should reformulate the Hill test to incorporate the scope 

of a police officer’s duty of care as considered in OOO.
14
 

 

The Hill Principle 

A murderer referred to as the ‘Yorkshire ripper’ committed 13 mur-

ders and 8 attempted murders of unaccompanied women.
15
 The 

claimant was the mother of his last victim, and brought an action 

under s 48(1) of the Police Act 1964, claiming damages for negli-

gence against the Chief Constable in whose area most of the attacks 

occurred. The claimant argued that it was the duty of the police to 

‘exercise all reasonable care to catch the criminal’
16
 and the failure to 

do so, when they could and should have done it in the circumstances, 

amounted to a serious breach of their duty. The Chief Constable ap-

plied to strike out the claim as disclosing no cause of action.
17
 The 

claim was struck out by the High Court on the basis that the police 

owned no duty of care to a member of the public in respect of an 

attack on him made by another member of the public. This decision 

was upheld on appeal by the Court of Appeal
18
 and the House of 

Lords.
19
  

                                                 
12
 ibid. 

13
 Osman v United Kingdom (n 9). 

14
 OOO (n 11). 

15
 Hill (n 1). 

16
 Hill (n 1). 

17
 Rules of the Supreme Court (Revision) 1965, SI 1965/1776, para 19. 

18
 Hill v Chief Constable of West Yorkshire [1988] QB 60.  

19
 Hill (n 1). 
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Lord Keith, providing the leading judgement in the House of Lords, 

underlined the first ground for exempting police liability and deny-

ing a duty of care was the absence of a ‘special relationship’ legally 

referred to as ‘proximity’ between the police and the criminal. His 

lordship underlined that sufficient proximity arose in situations 

where a criminal was in police custody, or had escaped from it. It 

was held that the general duty owed by the police to suppress crime 

did not give rise to a duty owed to individual members of the public 

in respect of damage caused to them by a criminal whom the police 

had failed to apprehend where it had been possible to do so. In this 

case it was argued that there was insufficient proximity as the victim 

was one of the ‘vast number of female general public who might be 

at risk from his activities but was at no special distinctive risk in rela-

tion to them.’
20
 Lord Keith underlined that the test for proximity 

requires ‘some further ingredient … and the nature of the ingredient 

will be found to vary in a number of different categories of decided 

cases.’
21
  

The second ground for granting police immunity was based on the 

principles of public policy. It was held that police liability would 

lead to detrimental consequences, in particular policing from a ‘de-

fensive frame of mind’, and a ‘diversion of resources’ theory,
22
 which 

will be discussed in Section 3. Lord Keith concluded that ‘the general 

sense of public duty which motivates police forces is unlikely to be 

appreciably reinforced by the imposition of such liability so far as 

concerns their best endeavours to the performance of it.’
23
 The police 

would therefore not be liable for their negligence during the ‘investi-

gation and suppression’ of crime.  

 

Blanket immunity under Hill principle?  

                                                 
20
 Hill (n 1) 57 (Lord Keith). 

21
 ibid. 

22
 ibid. 

23
 ibid.  
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It has been suggested by academics such as Stapleton that the ‘Hill 

principle’ provides the police with ‘blanket immunity’ from civil suit 

even ‘when carelessness has caused an actionable form of damage to 

the plaintiff.’
24
 Lunney refutes this argument and highlights that im-

munity of the police is not a blanket one because the courts have 

never exhibited the same reluctance to hold the police liable for posi-

tive acts of misfeasance.
25
 Williams furthermore refuting Stapleton, 

states that it is essential to note that the police have no general im-

munity, and may be liable for their own negligent acts that directly 

harm another.
26
 

The courts have attempted to distinguish between two different types 

of negligence cases. The first type of case is ‘operational negligence’ 

where police officers have caused injury as a direct result of their ac-

tions or omissions, in which they would be liable for negligence in 

tort.
27
 Thus in Rigby

28
 the police were liable in negligence for failing 

to take adequate precautions against the high risk of fire when firing 

a canister of CS gas into the shop. Similarly in Swinney
29
 a duty of 

care was owed to an informant who had received threats from a vio-

lent suspect after her contact details had been stolen from an unat-

tended police car. The police were held liable in this case as they had 

assumed responsibility for the informant’s safety. The Courts have 

distinguished these ‘direct action’ cases from the rationale adopted in 

Hill, which grants police immunity only in cases where the claimant 

has suffered a loss because the police have made an error in the 

course of fulfilling their general public function of ‘investigating and 

preventing crime’.  

                                                 
24
 Jane Stapleton, ‘Duty of Care: Peripheral Parties and Alternative Opportunities 
for Deterrence’ (1995) 111 LQR 301, 303. 
25
 Mark Lunney, Tort Law: Text and Materials (4

th
 edn, OUP 2010).  

26
 Kevin Williams, ‘Emergency Services to the Rescue, or Not, Again’ (2008) Journal 
of Personal Injury Law 265.. 
27
 WVH Rogers, Winfield and Jolowicz on Tort (8

th
 edn, Sweet and Maxwell 2010) 

210. 
28
 Rigby v Chief Constable of Northamptonshire [1985] 1 WLR 1242. 

29
 Swinney v Chief Constable of Northumbria [1997] QB 464. 
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The ‘Hill principle’ was not initially formulated to provide blanket 

immunity over police negligence. However, it must be questioned 

where the distinction between ‘direct action’ and harm caused during 

‘investigating and preventing crime’ lies. Palmer highlights that the 

principle established in Hill is ‘riven with problems of interpreta-

tion’
30
 and continues to suffer severe academic scrutiny, for ‘its 

boundaries have never been properly defined.’
31
 In order assess the 

tenability of the scope of police immunity it is essential to now criti-

cally examine subsequent case law following the Hill principle. 

 

Hill principle extended - Osman v Ferguson  

The facts of Osman
32
 concerned a school teacher, Paul Paget-Lewis, 

who had developed an unhealthy fixation with his 14 year old pupil, 

Ahmet Osman. Over a series of months Ahmet and his family were 

subjected to a campaign of harassment by Paget-Lewis that involved 

several acts of criminal damage. These incidences were reported to 

the police, who failed to take any action to arrest him. Consequently 

Paget-Lewis shot and killed Ahmet’s father and caused serious injury 

to Ahmet. Upon being arrested, Paget-Lewis stated that he had 

planned the attacks and questioned the police ‘why didn’t you stop 

me before I did it, I gave you all the warning signs?’.
33
 Mrs Osman 

took the evidence of a ‘slipshod and lackadaisical investigation’
34
 to 

challenge the duties of the police, and sued the Commissioner of the 

Metropolitan police for acting negligently.  

The initial hearing in High Court dismissed claims against the police 

negligence under the immunity granted in Hill. In 1992 the Court of 

                                                 
30
 Phil Palmer, ‘Can the UK Police Ever Be Liable for Negligent Investigation or a 
Failure to Protect?’ (2011) 1 International Journal of Public Law and Policy 100. 
31
 ibid.  

32
 Osman v Ferguson [1993] 4 All ER 344.  

33
 Claire McIvor, ‘Police Immunity and the Legacy of Hill v. Chief Constable of 
West Yorkshire’ (2005) 21 Professional Negligence 201.  
34
 Laura Hoyano, ‘Policing Flawed Police Investigations: Unravelling the Blanket’ 
(1999) 62 MLR 912. 
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Appeal allowed an appeal from the High Court’s decision. 

McCowan LJ recognized that, unlike in Hill, the plaintiffs here had 

‘an arguable case’
35
 based on the very close proximity between the 

police, the family, and the teacher. However, the Court of Appeal 

held the case could not be distinguished from Hill on public policy 

grounds. McCowan LJ stated that the ‘House of Lords decision on 

public policy immunity in Hill’s case dooms this action for failure … 

I consider this a plain and obvious case falling squarely within the 

House of Lords decision.’
36
 The relevant policy issues in Osman 

seemed to be the ‘time, trouble and expense’
37
 which would be in-

volved in defending such cases and the possibility of floodgate con-

cerns and the potential of re-opening of cases without reasonable 

cause. The Court struck out Osman’s statement of claim as disclos-

ing no reasonable cause of action, and refused an appeal. The appli-

cants seeking justice took their claim to the European Court of Hu-

man Rights.
38
  

The decision in Osman has set precedent for the courts to stretch the 

Hill principle to an extent that accommodates cases satisfying a suf-

ficient degree of proximity. Therefore, courts are granted permission 

to apply absolute immunity over police negligence, and it is consid-

ered justifiable on public policy grounds.  

 

The undefined scope of Hill 

The subsequent decisions in Brooks
39
 and Smith

40
 highlight that the 

application of the Hill principle is problematic, as its scope is unde-

fined. Lord Keith in Hill introduced immunity for the police only 

when injury was caused during their ‘investigation and suppression 

                                                 
35
 Osman v Ferguson (n 33) 350 (McCowan LJ). 

36
 ibid 354 (McCowan LJ).. 

37
 ibid. 

38
 More discussion will be followed in Section 4.3. 

39
 Brooks v Commissioner of Police of the Metropolis [2005] UKHL 24, [2005] 2 
All ER 489. 
40
 Smith v Chief Constable of Sussex Police [2008] UKHL 50, [2009] 1 AC 225. 
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of crime’. However, one must question to what extent does the duty 

of ‘investigating and supressing’ stretch? It appears that the scope of 

this duty is ‘surprisingly uncertain’,
41
 and ‘there appears to be a few 

limits to its application.’
42
 McIvor argues that the decision in Brooks 

demonstrates that the courts have stretched the blanket of immunity 

to accommodate ‘direct action’ caused by the police, and its scope is 

now far ‘too broad and imprecise.’
43
 McIvor’s line of reasoning, is 

reinforced by the decision in Calveley v Chief Constable of Mersey-

side Police
44
 where the police were alleged to inflict direct harm on 

the victim. However, the House of Lords, applying Hill, automatical-

ly granted the police immunity from liability on public policy 

grounds ‘without advertence to this important difference’
45
 between 

‘direct harm’ and ‘investigating and suppressing crime’. The decision 

in cases such as Calveley and Brooks, have demonstrated that be-

cause the scope of Hill is undefined, police immunity is no longer 

confined to the ‘suppression and investigation of crime,’ it is prob-

lematically been ‘stretched too far, and its foundations are wearing 

increasingly thin.’
46
  

The second problem arising under the Hill principle is addressed by 

Mullender who argues that the current law under Hill is particularly 

problematic as public policy justifications enable courts to shield po-

lice from claims that would ‘deflect them from the pursuits of out-

comes that serve the interests of sometimes very large numbers of 

people.’
47
 Cases such as Smith demonstrate that the public policy 

card is played far too easily to shield liability for police actions, and 
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the courts have afforded a ‘privileged status’
48
 to the police, who 

have therefore attained the freedom to discharge their duties with the 

excuse of ‘preventing and detection’ of crime. With the undefined 

scope of the Hill principle coupled with public policy justifications, 

courts are able to cast a blanket of immunity over all police actions. 

McIvor concludes that until cases such as Brooks and Smith are chal-

lenged, the Hill principle cannot be ‘properly understood and im-

plemented.’
49
 Wilberg, in consensus with McIvor, has held that the 

‘Hill principle’ may lead to injustice and needs to be reassessed. 

However the courts are yet to offer ‘any principled analysis on 

whether there are limits to the police functions.’
50
 The continuing 

academic contention and judicial uncertainty of the scope of the Hill 

principle has suggested that the time has come for it to be reformed.  

 

Public Policy Reasoning 

Public policy reasoning has been a central characteristic of the judi-

cial development of tort law.
51
 Policy considerations come into play 

at the third stage of the prevailing duty of care test set out in Capa-

ro.
52
 They involve ‘examining the effect that imposing a duty of care 

would have on law and on society more generally, rather than the 

nature of the relationship between the parties.’
53
 A policy considera-

tion in favour of imposing a duty of care on police actions is that 

liability would contribute to deterring negligent conduct that may 

occur during the investigation and suppression of crime. Conversely, 

public policy grounds would dictate that imposing a duty of care will 

lead the police to adopt ‘defensive practices’, which will interfere 
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with the proper discharge of the authority’s public duties, functions 

or powers.  

Lord Reid dismissed the defensive administration argument in Dor-

set by declaring that:  

[I]t may be that public servants of the State of New York 

are so apprehensive, easily dissuaded from doing their duty 

and intent on preserving public funds from costly claims 

that they could be influenced in this way. But my experi-

ence leads me to believe that her Majesty’s servants are 

made of sterner stuff. So I have no hesitation in rejecting 

this argument.
54
  

Since Lord Reid’s speech the courts have changed their line of rea-

soning, and public policy reasoning developed in Hill dictates the 

current law on police negligence.
55
 It is essential, then, to analyse 

these public policy justifications.  

Courts have granted immunity to the police based on public policy 

reasoning. Not only does this open up a serious gap in police ac-

countability, it can also result in grievous injustice for the victim to 

be denied a remedy.
56
 This next section will critically analyse the 

public policy arguments utilized by the courts, and evaluate whether 

the rationale developed by Lord Keith can still justify a blanket of 

immunity. 

 

Lord Keith’s policy argumentation 

In Hill, Lord Keith provides the foundation for public policy reasons 

that exclude the police from owing a duty of care in the investigation 

and suppression of crime, even in circumstances where a high prox-

imity threshold was satisfied.
57
 It was argued that the imposition of 
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liability could result in police operations being conducted in a ‘det-

rimentally defensive frame of mind.’
58
 His lordship held that the de-

fence of such actions would also entail a significant diversion of re-

sources and attention away from the most important police function: 

the suppression of crime. He argued the police were motivated by a 

sense of public duty to apply their best endeavours. Therefore to ar-

gue that the threat of liability for negligence would promote officers 

to perform to higher standards, and improve levels of service for the 

community, is futile in the context of police investigation and sup-

pression of crime. Lord Keith’s second argument rested on a ‘diver-

sion of resources’ theory. He argued that reducing the scope of im-

munity for police negligence was argued to lead to a growth in litiga-

tion aimed at re-opening and reviewing lengthy and complex police 

investigations. It was furthermore emphasized that matters of policy 

and discretion should be left for the government. Therefore it was 

held that the ‘public interest in allowing the police to remain focused 

on their essential law enforcement tasks outweighs the interests of 

the individual in securing a remedy in damages for their negligent 

failure to discharge those tasks.’
59
  

 

Evaluating Lord Keith’s arguments 

The claim in Hill failed on two public policy grounds proposed by 

Lord Keith; firstly the ‘diversion of police resources’ and secondly 

the ‘defensive practice’ argumentation. Lord Keith’s ‘diversion of 

resources’ public policy rationale is based on a utilitarian rationale 

that is particularly justifiable in light of the current economic down-

turn. Wilberg highlights that the imposition of duty of care would 

certainly lead to time and energy being diverted into unproductive or 

unnecessary defensive measures, for example excessive production of 

paper trails.
60
 McIvor, in consensus with Wilberg, argues that the 
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‘diversion of resources argument is perhaps more tenable’
61
 because 

it is objectively verifiable. It would cost both time and money to de-

fend any legal action. In a climate where police officers are being 

made redundant,
62
 it is neither feasible nor desirable for the limited 

budget to be spent unnecessarily. McIvor notes that liability will in-

evitably involve a ‘depletion of already limited public funds,’
63
 and 

the entire community will suffer as a result of an individual’s claim. 

Taking McIvor’s point into consideration it can be argued that the 

‘diversion of resources’ reasoning enables the greatest good for the 

greatest number, and public policy reasoning based on this theory 

does not leave much scope to be challenged.  

Whilst the ‘diversion of resources’ provides convincing grounds to 

deny a duty of care, McIvor critically notes that the central policy 

defence argument that is most often exclusively implemented by the 

courts is the ‘defensive practice’ argument. It is therefore essential to 

critically consider whether the public policy argumentation based on 

‘defensive practice’ justifies police immunity for negligence.  

 

Judicial support of ‘defensive practice’ 

Lord Keith’s reasoning provides the backbone for policy considera-

tions for negligence claims, and has received much judicial support. 

In Smith
64  
Lord Carswell stated that it was of ‘paramount im-

portance’ for the law to enable the police to fulfil their duty ‘without 

being trammelled by the need to devote excessive time and attention 

to complaints, or being constantly under the shadow of threatened 

litigation.’
65
 Furthermore, Lord Hope underlined that not all threats 

reported to the police are genuine.
66
 It is therefore essential for the 
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police to assess the seriousness of a threat in a given situation, and 

their judgement should not amount to liability for negligence. In 

Brooks, Lord Steyn concluded that the ‘defensive practice argument’ 

continues to justify police immunity, and any retreat from the prin-

ciple in Hill would have a detrimental effect on law enforcement. His 

lordship stated:  

Such legal duties would tend to inhibit a robust approach 

in assessing a person as possible suspect, witness or victim. 

By placing general duties of care on the police to victims 

and witnesses the police’s ability to perform their public 

functions in the interests of the community, fearlessly and 

with despatch, would be impeded. It would, as was recog-

nised in Hill’s case, be bound to lead to an unduly defen-

sive approach in combating crime.
67
 

Their lordships regarded this ‘detrimental defensive frame of mind’ 

would have a grave impact on society and an individual’s claim for 

negligence would not justify the potential threat for society to be 

jeopardized. 

 

Challenging the ‘defensive practice’ argument  

Academics have asserted the need to question whether the ‘defensive 

practice argument’ formulated by Lord Keith continues to justify po-

lice immunity, as the core principle of Hill has remained unchal-

lenged in our domestic jurisprudence for many years. Wilberg argues 

there is no empirical support for the notion that imposing a duty of 

care on the police for the manner in which they undertake the detec-

tion and prevention of crime function will result negatively on law 

enforcement.
68
 Morgan reiterates Wilberg’s criticism and questions 

‘upon what evidence did the House of Lords rely? What proof was 

adduced of the societal interest for which the tort remedy was thus 
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sacrificed?’
69
 Morgan notes, that the fact of the matter is that the 

courts have merely speculated about the effects of liability upon po-

licing, and there is a lack of any ‘empirical foundation’
70
 for the as-

sertions of the ‘defensive practice argument’.  

Walsh argues that Lord Steyn’s speech in Brooks demonstrates how 

the foundation of the ‘defensive practice’ principle relies ‘too heavily 

on hyperbole and exaggeration as a substitute for empirical evi-

dence.’
71
 According to Walsh, the Hill reasoning is weak and the 

reader is simply ‘papered over by the power of Lord Steyn’s presen-

tation.’
72
 He argues that the use of terminology such as ‘fearlessly 

and with despatch’
73
 or ‘unduly defensive’

74
 or ‘robust approach’

75
 

conjures an image of a ‘brave and resolute police force’
76
 fighting 

crime. Furthermore, the use of ‘community’ in Lord Styen’s speech as 

opposed to ‘public’ or ‘state’ is particularly effective in boosting 

emotional support for the public policy principle.
77
 Consequently, 

imposing liability on officers of the community would seem almost 

selfish and unpatriotic.  

Walsh’s criticism highlights that the defensive practice argumenta-

tion is not as convincing as it initially appears. He depicts that there 

is a hole in the policy reasoning: there is a lack of evidence on ‘defen-

sive practice’ assertions, and judges are attempting to patch up that 

hole through effective terminology and persuasive lexis. He argues 

that the judgements fail to clarify the deeper legal and political issues 

at stake.
78
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The scope of the public policy 

The lack of clarity and scope provided by the judges on policy rea-

soning is particularly problematic when considering the broader is-

sue of police accountability to the law in a ‘liberal democracy based 

on respect for human rights.’
79
 Walsh states that the current public 

policy reasoning may be justified in a case involving minor negli-

gence and harm for the victim. However, it is essential to question 

how wide these public policy reasonings stretch? Should they equally 

justify a case involving gross negligence and serious injury? Walsh 

argues that it is unconvincing for a victim of a human rights viola-

tion resulting from gross negligent police behaviour, to be denied a 

remedy based on feeble ‘defensive practice arguments’
80
. For exam-

ple in Smith
81
 where the victim is denied the remedy for the negli-

gence of police to respond ‘promptly and professionally to reports of 

a serious criminal threat, simply because to grant liability might de-

ter the police from responding to threats “robustly” or “fearlessly 

and with despatch”’
82
 is, according to Walsh, a ridiculous infringe-

ment of one’s basic human rights.  

Walsh has convincingly demonstrated that the lack of evidence has 

led to question the credibility of the Hill public policy argument, and 

to raise several issues concerning human rights. However, should 

policy consideration be a judicial decision in the first place? Academ-

ics such as Stevens and Beever have argued that legislative process is 

the appropriate forum for policy consideration. They argue it is ‘in-

structive to compare the Law Commission’s treatment of the defen-

sive administration issue.’
83
 Lord Phillips CJ in Smith reiterates this 

notion and states that matters for public policy ‘is not readily re-

solved by a court of law’
84
 and one should refer to the government 

                                                 
79
 ibid. 

80
 ibid. 

81
 Smith (n 41). 

82
 Walsh (n 42). 

83
 Morgan (n 52). 

84
 Smith (n 41) 102.  



Zoha Jamil 

319 

on investigation of the issue. The Law Commission report on the 

matter should therefore be considered. 

 

Law commission report on public policy  

The Law Commission’s report on Administrative Redress contains a 

discussion on the problems of the law’s impact upon public authori-

ty decision-making.
85
 The Commission acknowledges that the central 

question relating to public authority liability concerns the assertions 

that are frequently made without empirical banking. The Commis-

sion stated that whether liability is beneficial, detrimental or non-

existent is ‘heavily context, indeed organisation specific.’
86
 Having 

surveyed the research on the impact of tort liability on police, the 

Commission concluded that it is ‘simply not possible to make an ac-

curate general statement as to the likely outcome of any given change 

in liability on a range of public bodies.’
87
 The report stated that its 

proposals on the public authority compensation paper therefore can-

not be predicted because of the lack of detailed figures existing on 

government liability.  

Morgan argues that the Law commission’s reasoning is rather 

opaque.
88
 He argues that it is ‘unacceptable’

89
 for the courts to deny 

liability based on theoretical reasoning, and the Law commission 

should attempt to fill the gaps of empirical evidence.
90
 In the current 

economic climate where there is already a limited budget, the gov-

ernment identified what it saw as a very significant difficulty with 

the proposal, that being ‘the potentially huge financial impact of any 

changes’. As it stated in the consultation paper
91
 there are no com-
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prehensive figures setting out the present cost of providing redress, 

making it difficult to quantify the impact of amending the law. 

However, the sheer scale of the figures quoted indicate the ‘potential 

difficulties for the problems with the financial services system are 

challenges to regulatory decisions.’
92
 

The lack of evidence on the defensive practice theory presents a cred-

ible argument against public policy reasoning. However, the feasibil-

ity in obtaining the sufficient evidence to determine whether or not 

liability for police negligence will in fact cause a detrimental impact 

on society is proven to be extremely difficult. Furthermore has been 

held as an issue that the government has refused to spend time and 

costs on. 

 

‘Defensive medicine’ argumentation  

The difficulty in obtaining adequate empirical information by the 

Law Commission and the government, would consequently imply 

that the obstacle would be as formidable for the judiciary.
93
 There-

fore in order to depict the potential ramifications on police liability 

the courts should consider the effects of liability on medical negli-

gence, ‘defensive medicine’.  

The Public Accounts Committee has reported that outstanding medi-

cal negligence claims against the health service amounts to £3 billion; 

a number which is reported to grow every year.
94
 Furthermore, Dr. 

Panting emphasizes the repercussions of liability on medical negli-

gence has caused the doctors in the country to work ‘often under 

extreme pressure’.
95
  

Indeed, the medical practice cannot be completely likened to policing, 

however, the financial repercussions of ‘defensive medicine’ cannot 
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be disregarded. Therefore with reference to statistics obtained under 

‘defensive medicine’ it could be argued that liability on police negli-

gence could have the same detrimental effect, which is highly unde-

sirable particularly under the current economic austerity. 

 

‘Separation of Powers’ 

It has been suggested that judges should not be involved with matters 

of policy in accordance with ‘a dogmatic adherence to the Separation 

of powers’.
96
 Lord Scarman asserts that judges should simply ignore 

policy questions ‘which neither they, nor the forensic process which 

it is in their duty to operate, are equipped to resolve.’
97
 If legal prin-

ciples lead to practical consequences that are socially unacceptable 

then it is up to the Parliament to ‘legislate to draw a line or map out 

a new path.’
98
  

Lord Edmund-Davies in McLoughlin v O'Brian refutes Lord Scar-

man’s approach as being ‘as novel as it is startling’
99
 on two grounds. 

Firstly, he argues that for the judiciary to disregard all policy issues 

would jeopardize the development of the law, due to the slow pro-

cessing that would occur if a case had to be under legislative consid-

eration. The lengthy processing may result in the ‘gap in lawmak-

ing’
100
 and prospects for legal reform would fail under what Friendly 

J described as ‘judges who can’t and legislators who won’t’.
101
 Mor-

gan reiterates this notion and comments that it would be impractical 

‘for judges to abdicate all responsibility for the social acceptability of 

the common law’
102
 and automatically rely on the Parliament to in-

tervene when the law appears to have problematic consequences on 
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the society. Secondly, Lord Edmund Davies in McLoughlin
103
 argued 

the judiciary are capable of assessing social policy reasoning. Mor-

gan reinforces this argument on the basis that the courts are required 

to assess compatibility of Acts of Parliament with the ECHR under 

the HRA 1998, therefore it would be obscure to argue that these 

judges are incapable of weighing ‘the costs (to the individual) against 

the benefits (to society) of the challenged legislation’
104
 in a tort case. 

Under the ‘defensive practice’ argumentation it has been highlighted 

that the Law Commission, government and parliament all lack the 

data for cost-benefit analysis and implement the law on a ‘specula-

tive basis’.
105
 This suggests that the legislature is not superior in gov-

erning ‘public policy reasoning related to ‘defensive practice’ to the 

judiciary. Lord Scarman’s ‘separation of powers’ argument is there-

fore easily refutable and public policy reasoning can be understood 

as an issue that should be considered by the judiciary. 

 

Police Liability under the Osman Test  

This section aims to consider whether the current law, under which 

the police are granted blanket immunity for their negligence, is com-

patible with the European Convention on Human Rights (ECHR). It 

will further seek to address the scope of a police officer’s duty to in-

vestigate crime under the HRA 1998.
106
 The judgements of the Eng-

lish courts, and European Court of Human Rights (ECtHR) in Os-

man
107
 will be critically evaluated with particular reference to Lord 

Hoffman’s critique of Osman, in order to highlight the problems the 

current law on police negligence may face in terms of human rights. 

The judgement in Van Colle
108
 will be critically compared to the re-
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cent decision in OOO
109
 in order to determine to what extent the 

police have a duty to investigate crime under the HRA 1998.  

 

Osman v UK 

Following the decision in Osman v Ferguson
110
 the Osmans claimed 

that the striking out procedure had denied their case a fair hearing, 

and went to the European Court of Human Rights (ECtHR) to argue 

violations of Article 2 (the right to life, in relation to the father), Ar-

ticle 6 (the right to a fair trial), Article 8 (the right to respect private 

and family life) and Article 13 (the right to an effective remedy) un-

der the ECHR.  

The right to life under Article 2 is interpreted to impose ‘positive du-

ties’ that can either be ‘procedural duties’ or ‘substantive duties.’ The 

primary procedural duty imposes an obligation on the state to: 

… carry out an independent public investigation into any 

death occurring in circumstances in which it appears that 

an individual’s Convention rights have been, or may have 

been, violated and it appears that agents of the state may 

be in some way implicated, whether through deliberate act 

or negligent omission.
111
  

Article 2’s ‘substantive duty’ requires the state to take preventive 

measures ‘to protect an individual whose life is at risk from the crim-

inal acts of someone.’
112
 The government has stated that an in-

fringement of this duty will occur on actions of gross negligence or 

wilful disregard of the duty to protect life.
113
 The test of duty to in-

vestigate set by the European Court requires an applicant to show 

that the authorities know or ought to have known of the existence of 

a real and immediate risk to the life of an identified individual from 
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the criminal acts of a third party, and that they failed to take reason-

able measures within their powers which might have been expected 

to avoid that risk.
114
 

The courts applied this test in Osman and concluded that at no stage 

the police ‘knew or ought to have known’ that the lives of the Os-

mans were at real and immediate risk from Paget-Lewis, therefore 

there was no breach of Article 2 or 8.
115
 The psychiatrist who inter-

viewed Paget-Lewis had stated there were no signs of mental illness, 

and it would be unreasonable for the police to determine from only 

the complaints by the school, that Paget was a mentally disturbed 

and highly dangerous individual. Neither were his acts of vandalism 

or cryptic threats sufficient to amount to as a threat against the lives 

of the Osman family. The Court held the police had acted in a rea-

sonable manner given the information that was provided to them, 

and were not in breach of their duty to protect lives.  

In consideration on whether there had been a breach of Article 6 the 

ECtHR gave regard to the legitimacy of the public policy justifica-

tion, and acknowledged that the exclusionary rule of liability devel-

oped in Hill was not ‘of an absolute nature.’
116
 However, it was held 

that the public policy hurdle ‘provided a watertight defence to the 

police and that it was impossible to prise open an immunity which 

the police enjoy from civil suit in respect of their acts and omissions 

in the investigation and suppression of crime.’
117
 It was found that 

the Court of Appeal in applying the public policy justifications had 

made no further enquiry into the existence of competing public in-

terest considerations, and this serves ‘to confer a blanket immunity 

on the police for their acts and omissions’
118
 which therefore 

‘amounts to an unjustifiable restriction on the applicant’s right.’
119
 

The ECtHR held the current law under the Hill principle confers ab-
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solute immunity on police actions, and is therefore inconsistent with 

the human rights legislation, amounting to a breach of Article 6, and 

Article 13.
120
  

 

Lord Hoffman’s critique on Osman 

Lord Hoffman held that the decision in Osman filled him with ap-

prehension,
121
 and should be challenged on several grounds. His 

Lordship maintained that the ECtHR in their decision had utilized 

Article 6 in deciding what a person’s civil rights and obligations 

should be, rather than merely providing the right to access a court.
122
 

He contended there was a potential conflict between the UK legal 

system and the Strasbourg jurisprudence, as the ECtHR is ‘challeng-

ing the autonomy of the courts, and indeed the Parliament of the 

United Kingdom to deal with what are essential social welfare ques-

tions involving budgetary limits and efficient public administra-

tion.’
123
 His lordship contended that Osman concerned the ‘merits of 

the substantive tort law rather than the right to a hearing.’
124
 He 

supported the notion that the ECtHR had misinterpreted the law of 

negligence, as they ‘did not understand the principle by which an 

action is struck out without going to trial if proof of all the facts al-

leged would not sustain a cause of action.’
125
 

George supports Lord Hoffman’s critique by citing the case of Z v 

United Kingdom
126
 in which the ECtHR has stated that its reasoning 

in Osman v UK was ‘based on a misunderstanding of the English 

law of negligence which led to it misapply the distinction between 
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substantive and procedural rights.’
127
 In the case of Z the local au-

thority failed to separate four children from their mother even 

though it was clear that the children were being subjected to an un-

acceptable level of abuse and neglect. The ECtHR held there had 

been a breach of Article 3, but did not find a breach of Article 6(1) 

of the Convention, the right to a fair trial. The majority of the 

Court – although not expressly stated – implied that the decision in 

Osman v UK was wrongly decided. Therefore the decision in Z casts 

doubt over the validity of Osman v UK. 

 

Evaluating Lord Hoffman’s Critique 

The decision in Z reinforces Lord Hoffman’s critique, and demon-

strates that the Hill principle does not violate the ‘right to access 

Court’ under Article 6 of the Convention. However, a close exami-

nation on the European Court’s judgement in Z indicates that alt-

hough courts have held the Hill principle is not a violation of Article 

6, blanket immunity over police negligence is not completely com-

patible with the HRA 1998.
128
 

It is essential to note that in Z, although the ECtHR may have re-

treated from Osman and Article 6, the authorities were still in 

breach of their positive duties under Article 3, and the claimants had 

an effective right of remedy under Article 13 of the Convention.
129
 

This highlights that Article 6 may not have been breached, but there 

was still a breach of other Convention rights. The dissenting judges 

in Z refused to accept the argument that ‘barring the examination of 

the case on its merits was proportionate to the need for adequate 

protection of individuals and society’.
130
 Judge Palm most convinc-

ingly argues that if the complaint involves a violation of core Con-

vention rights, such as Article 3, and grants an effective remedy un-
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der Article 13, then the Court is bound to provide a judicial remedy 

under Article 6.
131
 A decision otherwise would be nonsensical. Walsh 

critically concludes that the Court has held it was incorrect in decid-

ing a breach of Article 6 in Osman, however Z demonstrates that the 

current law on police negligence under the Hill immunity principle is 

incompatible with the human rights legislation.
132
  

McIvor argues how the courts have ‘deliberately interpreted the ex-

isting HRA and European Court of Human Rights jurisprudence as 

restrictively as possible, so as to create a test for police liability under 

the HRA which would operate in a similar fashion to its common 

law cousin.’
133
 The question that arises from this line of reasoning is 

whether potential ‘floodgate concerns’ and public policy reasoning 

outweigh the fundamental rights of individuals that may be breached? 

Lord Millet held it was ‘difficult to defend a blanket professional 

immunity in view of the Convention.’
134
 Lord Hope reiterated this 

notion and stated the principle at common law and the ECHR was 

that any immunity had to be fully justified, as it was a derogation 

from a person’s fundamental right of access to the court.
135
 He con-

cluded that in civil cases ‘the immunity was disproportionate since, 

as a derogation from a fundamental right, it was no longer justifiable 

on grounds of public interest.’
136
 The current law under Hill is insuf-

ficient in protecting a citizen’s fundamental rights under the conven-

tion; therefore the law needs to develop in harmony with the HRA 

1998. However the courts have realized that when there is a breach 

Article 2 and Article 3 of the ECHR a claimant can bring a claim 

under the test developed in Osman. 
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Van Colle 

Following the decision in Smith where liability was not imposed for 

police negligence under the Hill principle (see above), the parents of 

Mr Van Colle brought a claim under sections 6 and 7 of the HRA 

1998, in reliance on Articles 2 and 8 of the ECHR. Lord Bingham 

applied the duty of care test developed in Osman and questioned 

whether the police, making a reasonable and informed judgment on 

the facts and in the circumstances known to him at the time, should 

have appreciated that there was a ‘real and immediate risk to the life’ 

of Mr Van Colle. According to Lord Bingham there was no repre-

hensible failure on the part of the police to exercise their powers.
137
 

The lordships applied the formulation of the Osman test to consider 

police liability for the breach of human rights, and most problemati-

cally did not even consider the scope of the procedural duty arising 

under Article 2 of the ECHR. 

 

Separate cause of action  

The decision in Van Colle
138
 demonstrates that courts have not re-

laxed the Hill principle, but have recognized there is a separate cause 

of action where there has been a breach of human rights, under the 

test developed in Osman, which imposes liability when ‘authorities 

know or ought to have known of the existence of a real and immedi-

ate risk to the life of an identified individual’.
139
 It is essential to 

question how effective the Osman test is in granting justice to a vic-

tim whose human rights have been breached through police negli-

gence. On one hand it may be argued that the recognition of a sepa-

rate cause of action for a breach of human rights instils justice and 

fairness to the law on police negligence, as a claimant who is denied 

rights from the Hill principle of blanket immunity is now able to 

bring a cause of action to court. On the other hand, it may be argued 
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that a separate action brought under the Osman test changes little 

about police immunity. The decision in Van Colle demonstrates that 

the ‘duty of care test’ developed in Osman is narrow in its scope, 

confining an applicant to successfully claim against the police for 

their failure to investigate crime only when there is an ‘immediate 

risk to life’. The undermined scope of the ‘risk to life’ under Osman 

is restrictively interpreted in a way that the police would ‘rarely be 

liable under the HRA for failing to protect an individual from the 

criminal acts of a third party.’
140
 Under this narrow interpretation, 

justice may be curtailed. Lord Browne Wilkinson in Barrett held the 

Osman test has left English tort law in a ‘very unsatisfactory state of 

affairs.’
141
 McIvor also challenges this jurisprudence, and argues that 

the English courts need to adopt ‘a more refined and context-specific 

approach to the determination of this form of police liability.’
142
 

Therefore, Van Colle demonstrates that despite creating a separate 

cause of action for a breach of human rights, the Osman test is inad-

equate in protecting those same rights of applicants. 

 

The case of OOO 

The claimants here were Nigerian women who brought a claim 

against the Metropolitan Police for the infringement of their rights 

under Article 3 (prohibition of torture) and Article 4 (prohibition of 

slavery and forced labour) of the ECHR, and damages pursuant to 

section 8 of the HRA 1998. The claimants were brought into the 

United Kingdom from Nigeria illegally, and subject to years of phys-

ical and emotional abuse whilst working for no pay in various Lon-

don households. They alleged that their treatment over these years 

was such that they were subject to inhuman and degrading treatment 

and that they were held in slavery or servitude contrary to Articles 3 

and 4 respectively. The officers of the Metropolitan Police were 

asked to investigate the treatment, but failed to undertake any such 
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inquiry.
143
 The case centred upon the question: to what extent do the 

police have a duty to undertake an investigation? The Court decided 

against the decision in Van Colle and held the failure of the police to 

undertake an effective investigation amounted to a successful claim 

in negligence, which infringed Articles 3 and 4 of the Convention.
144
 

The decision in OOO is the first in England and Wales to challenge 

the test developed in Osman, and determine the scope of an officer’s 

duty to investigate. An analysis of the judgement is therefore useful 

here. 

 

The judgement of OOO 

Ms Kaufmann, the barrister representing the claimants refers to the 

judgement of Rantsev v Cyprus and Russia 
145
 to support the claim 

for a breach of Articles 3 and 4. In Ranstev the applicant complained 

that his daughter had been trafficked from Russia to Cyprus, and 

brought a claim against the Russian authorities upon the failure to 

investigate this alleged trafficking. Williams J accepted that the para-

graphs from the Rantsev judgement submitted by Ms Kaufmann 

confirming the following features as necessary components of the 

duty to investigate:  

Once a credible allegation of an infringement of Article 4 

has come to the attention of the police, there is a duty up-

on the police to act of its own motion. The existence of a 

duty to investigate does not depend upon an actual com-

plaint from a victim or next-of-kin.  

The duty to investigate carries with it a requirement to in-

vestigate promptly and / or with reasonable expedition.  

Once the duty has been triggered the investigation must be 

effective. It must be capable of leading to the identification 
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and punishment of the individual or individuals responsi-

ble. This is an “obligation not of result but of means.”
146
  

If the components identified in Ranstev are incorporated into the 

domestic law of England and Wales, it would follow once a ‘credible 

amount’ of information of a breach of Article 4 has brought to the 

police, they would have a duty to ‘investigate promptly with reason-

able expedition’. This essence of the duty is the ‘obligation’ to under-

take the investigation.  

The defendant’s barrister, Lord Faulks QC, did not accept that the 

investigative duty arising under Article 4 should be interpreted in this 

way.
147
 He argued the test developed in Ranstev was far too broad in 

its interpretation, and the scope of the duty should be informed by 

the decision in Osman and the common law of England and Wales. 

Under the principle of Hill the claim against the Commissioner of 

Police of the Metropolis would fail easily under public policy reason-

ing. However, in order to defend the claim against a breach of hu-

man rights, Lord Faulks QC needed to establish that the facts of 

OOO fell outside the Osman test on ‘real and immediate risk to 

life.’ In order to defend the claim, he underlined that although there 

is a positive obligation upon the police to prevent a person from be-

ing subject to treatment falling within Articles 3 and 4, the scope of 

this preventive duty is restricted by reference to paragraph 116 in 

Osman, which states:  

Bearing in mind the difficulties involved in policing mod-

ern societies, the unpredictability of human conduct and 

the operational choices which must be made in terms of 

priorities and resources, such an obligation must be inter-

preted in a way which does not impose an impossible or 

disproportionate burden on the authorities.
148
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Lord Faulks used this paragraph to support the argument that the 

test developed in Ranstev would challenge fundamental public policy 

concerns that govern the law of police negligence in the UK. There-

fore, he submitted the limited scope as developed in Osman would 

be the most appropriate.  

Williams J challenged Lord Faulks submission on several grounds. 

Firstly, he applied the decision in Van Colle and stated that Lord 

Faulks had failed to distinguish that the scope of the duty to investi-

gate can be informed by two separate causes of action, those being; 

one under the common law of England and Wales which follows the 

Hill principle, and the second under the Osman test. In Van Colle 

the House of Lords ‘unanimously and unequivocally accepted’
149
 

that the test and scope developed in Osman would be applied by the 

UK courts to determine whether the police are in breach of their pos-

itive duty to prevent action amounting to a breach of the Convention. 

Therefore, Williams J stated that an actionable duty to investigate 

the alleged breaches of Articles 2, 3, and 4 arises only by virtue of 

the Convention under the Osman test, and there is no existing duty 

in the common law of England and Wales, as the Hill principle con-

fers automatic blanket immunity over police negligence. Thus, he 

submitted that Lord Faulks was in error to state that the ‘duty to 

investigate ought to be defined by reference to the common law of 

England and Wales’;
150
 he reasoned that the court should consider 

the scope of the duty to investigate under the Osman test.  

Williams J accepted that public policy reasoning, such as priority of 

resources and not imposing a disproportionate burden upon the au-

thorities, were essential to consider. He argued that support for poli-

cy reasoning was gained from paragraph 287 in Ranstev itself.
151
 

However, he noted that Lord Faulks has been unable to identify that 

the specific test formulated in Osman could not be used to determine 

the scope of the duty to investigate ‘when the infringements alleged 
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have taken place i.e. when they are historical.’
152
 Therefore, he main-

tained that policy reasoning ‘cannot be used to justify the emascula-

tion of the investigative duty which arises under Articles 2, 3 and 4 

of the ECHR.’
153
 Furthermore, the operational consideration of 

means of proportionality was overridden by Ranstev which stated 

the investigation must be ‘capable’ of leading police to the suspect, 

an ‘obligation not of result but of means.’
154
 Therefore, the duty to 

investigate entails providing the means of arresting, but does not 

cover an obligation to achieve the result. To conclude, Williams J 

rejected Lord Faulks’ argument, and applied the principle formulated 

in Ranstev: where there is ‘credible evidence’ that breach of Conven-

tion rights has occurred, the police have a duty to provide an effec-

tive investigation capable of capturing and punishing offenders. 

 

The law post OOO? 

The decision of OOO causes one to question what is to become of 

the English tort of human rights liability for police negligence. Liabil-

ity for the negligence to prevent harm, causing a breach of a Conven-

tion right, is determined through courts applying a narrow interpre-

tation of the Osman test, ‘real and immediate risk to life.’
155
 The 

ramifications of this narrow test are exemplified in the injustice suf-

fered in Van Colle, where the House of Lords did not go beyond the 

test, and consider the scope of the investigative duty of police. As a 

result, human rights are not adequately protected. Williams J in 

OOO recognizing the limitation of the Osman test, held that there is 

certainly no sufficient reason for the scope of the investigative duty 

to be interpreted differently from the definition provided by the Eu-

ropean Court in Ranstev. The judge proposed a persuasive argument, 

however it may be argued that OOO concerns an ‘absolute right’ not 

to be tortured or inhumanely treated (Article 3) and should therefore 
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be confined to its particular facts, and the Ranstev test should not be 

utilized to determine the scope of investigative duty. Upon considera-

tion of this argument, Lord Faulks’ submission on public policy limi-

tations addressed in Osman has some merit. However, denying the 

incorporation of the Ranstev test into domestic law, on public policy 

grounds is a weak argument. To quote Sir John Freeland, the public 

policy hurdle is an ‘inappropriately blunt instrument for the disposal 

of claims raising human rights issues.’
156
 A claimant cannot defend 

their human rights through the Hill principle, therefore it would be 

nonsensical to impose a test that is again far too restrictive on public 

policy reasoning. Moreover, the Ranstev test does not challenge pub-

lic policy reasoning by imposing a disproportionate burden on the 

police force, but instead it develops a formula that enables human 

rights to be adequately protected. Under Ranstev a duty to investi-

gate only arises ‘once a credible allegation’
157
 has come to the atten-

tion of the police, and is an ‘obligation not of result but of means.’
158
 

Therefore, it is essential for the decision in OOO not to be confined 

to its particular facts, but for the courts to develop the Osman test 

and incorporate the Ranstev formula to determine liability for police 

negligence causing a breach in Convention rights. 

 

Proposal 

The judiciary have developed a separate cause of action under the 

Osman test. However, it is essential for the judiciary to recognize 

that if the scope of the Osman test remains undefined, and restricted 

on public policy reasoning, it will suffer the same fate as the Hill 

principle, whereby the test will be stretched to cover absolute im-

munity over police negligence. For the Osman test to be stretched to 

such an extent would be extremely problematic, as it would deny 

individuals their basic human rights. Public policy grounds certainly 

do not outweigh considerations such as ‘individual liberty’, and so 
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the scope of the Osman test needs to be reconsidered. The Ranstev 

principle, based on an ‘obligation not of result but of means’, ena-

bles courts to consider public policy reasoning and the claimant’s 

human rights. It follows that incorporating the Ranstev principle in-

to domestic jurisprudence is the most desirable solution to the issues 

surrounding police liability for negligence. 

 

Conclusion 

This paper has demonstrated that the rationale developed in Hill, 

whereby police are granted blanket immunity over negligence that 

may occur during the ‘investigation and suppression of crime’ is 

problematic on several grounds, and in need for reformulation. The 

judgments in Brooks
159
 and Smith

160
 have exemplified that when the 

judiciary have applied the principle of Hill in subsequent case law 

there is difficulty in determining the scope of the duty to ‘investigate 

and suppress crime’. Academics have critically discussed how the 

undefined scope of the test has caused the distinction between negli-

gence occurring as a result of ‘direct actions’ and that occurring as a 

result of the ‘investigating and suppressing of crime’ to have 

merged.
161
 The law on police negligence is thus left to unjustly cast 

blanket immunity over all police actions, and victims are unable to 

bring a claim against the police despite situations where there is suf-

ficient proximity between a claimant and the police.  

This paper then considered whether public policy reasoning justified 

absolute immunity. It has been exemplified that public policy justifi-

cations cannot be completely disregarded, as the repercussions of 

‘defensive medicine’ have demonstrated the potential financial bur-

den liability on police could impose on an already economically 

strained society. However, the foundations of policy reasoning are 

based on complete hypothetical assumptions that cannot justify ab-
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solute immunity over all police actions; the public policy hurdle can-

not be used to justify the emasculation of the investigative duty 

which arises under Articles 2, 3, and 4 of the ECHR.  

The ECtHR’s decision in Osman has furthermore highlighted the 

need to reform the Hill principle, as the scope of police negligence is 

incompatible with the HRA 1998. The absolute immunity conferred 

on the police has been criticized to problematically provide a ‘water-

tight defence’ that is in breach with a claimant’s ‘right to a fair trial’ 

under Article 6 of the ECHR. On this basis, the Hill principle which 

was formulated prior to the enactment of the HRA 1998 needs to be 

reconsidered by the judiciary.  

The second cause of action available to a claimant whose human 

rights have been breached is through the Osman test, where ‘authori-

ties know or ought to know the existence of a real and immediate 

risk to life’.
162
 After critically evaluating the ramifications of the 

Osman test in Van Colle it is apparent that the judiciary have ap-

plied the test in line with the principles of Hill, and this interpreta-

tion is narrow to restrict the applicant to successfully claim against 

the police, even if police actions have caused a breach of Convention 

rights.
163
 The law on police negligence challenges the fundamental 

principles of human rights, and it is therefore essential for the courts 

to reconsider the narrow ‘scope of duty to investigate’ test in Osman, 

to a broader test that does not curtail justice so extensively. 

This paper has proposed the test developed in Ranstev and imple-

mented in OOO
164
 to form the basis in determining the scope of the 

duty to investigate. If the principles developed in Ranstev were to be 

implemented by the English courts, it would follow that the police 

would have a duty to carry out an effective investigation of an alle-

gation of a breach of a Convention right ‘once a credible account of 

an alleged infringement had been brought to its attention.’
165
 This 
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test would offer a broader scope to Osman, and cover the duty un-

der Articles 3 and 4.  

This paper has demonstrated that the approach taken in OOO 

should be utilized by the judiciary to reformulate the principle of Hill, 

by clearly defining the scope of the duty to ‘investigate and suppress 

crime’, and ultimately develop a test which is compatible with the 

HRA 1998, and lifts blanket immunity. 
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Juridical Rape & Courtroom        
Lack of Belief: A Wittgensteinian  
View on Consent  

ROSSELLA PISCONTI* 

 

This paper focuses on the issue of consent in rape jurispru-

dence and in particular sets out to explore the issue via the 

application of a Wittgensteinian perspective. The presence of 

‘prior relationship with the accused’ has long been used to 

create doubt as to the probity of the victim’s claim that the 

event in question was non-consensual. This has been mostly 

prejudicial for women since patriarchal ideological influences 

have intervened in the cross-examination to discredit them as 

complainants and although reforms to the law have occurred, 

attempts may still be made to undermine victim accounts by 

reference to prior relationship.  

In order to demonstrate that the use of the concept of con-

sent in English criminal law is prejudicial, the legal meaning 

of the absence of consent is explored from a conceptual 

Wittgensteinian viewpoint in selected rape cases where the 

complainant was not believed during trial. It is shown that 

the practice of asking the victim of rape to provide her sexual 

history evidence in order to express a judgment on her pre-

sent situation has led in most cases to a prejudicial construc-

tion of female sexuality. 

 

Sexual History Evidence and the Issue of Consent 

Introduction 

Over the past several years, extensive efforts have been made to re-

form the management of rape cases, from the initial complaint to 

changes in statutory law. Whilst there is a need to acknowledge the 

seriousness of the accusation with rigorous legal principles, it re-
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mains the case that the rate of attrition in attempts to secure success-

ful prosecutions in rape cases remains overwhelming. In the legal 

cases of rape taken into account in this paper, the assumption was 

made that if a woman consented to engage in sexual intercourse in 

the past, the same consensual mind-set remained unchanged in future 

encounters. This type of assumption made by courts forms a contin-

uum with the approach traditionally adopted in contract law with 

reference to the concept of consent. According to such an approach, 

it is legitimate to raise the possibility that from the time someone 

first expressed her consent to the clauses contained in a contract, 

such consent holds steadily until the end of the contract. In a similar 

fashion, the court asking for the sexual history evidence of the victim 

assumes that from the time a woman first expressed her consent to 

have a sexual relationship with an individual, they are allowed to or 

supposedly have the prerogative of accessing her body without re-

strictions. 

The legal meaning of the absence of consent is explored from a con-

ceptual Wittgensteinian viewpoint in selected rape cases in order to 

show that the use of the concept of consent in criminal law is preju-

dicial.  

Wittgenstein’s reflections on language have shown that there are no 

reliable criteria to predict which way the meaning of the word con-

sent will change within the lives of persons in the future. The ways in 

which we will potentially proceed at future times can only be hy-

pothesized nor calculated or theorized. 

A prejudicial disbelief based on the sexual history evidence reveals 

sensitive information concerning womens’ private lives, which may 

be of no actual use in supporting the victim’s claim and proving the 

innocence or guilt of the defendant. The court’s prejudicial disbelief, 

which leads women to reflect on their experience of rape with a 
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guilty conscience,1 has been defined as a ‘judicial rape’
2
 or ‘second 

rape’ by many victims. 

The main questions in this paper are: can a feminist legal approach 

to the concept of consent, if developed from a Wittgensteinian view, 

be seen as a new theoretical pillar in order to improve the English 

legal thought about the crime of rape, and; what can a Wittgenstein-

ian legal view adduce to the concept of consent, in order to avoid the 

so called ‘judicial rape’?  

The concept of consent remains weakly elaborated in legal theory, 

despite its importance in both regulating the cases of rape and exam-

ining the contractual sphere within which heterosexual couples may 

engage in sexual intercourse. Although the concept of consent is cen-

tral in contract law, a feminist approach to contracts, aiming to ex-

amine them in new ways, is still in development.
3
 

According to Wittgenstein, we do not use language according to 

fixed rules, and it only acquires significance if we fix them within 

some language game. Therefore, we cannot consider the concept of 
consent as permanently given in all types of negotiations. From a 

Wittgensteinian linguistic point of view the meaning of that concept 

depends on the everyday use which people make of it in their activi-

ties. In this sense, this paper investigates how a Wittgensteinian view 

on consent dissuades the court from asking a victim of rape for past 

sexual evidence and why there is no logical relationship between the 

consent expressed by the victim in the past and the present sexual 

intercourse, and that to think differently does not assure a fair trial. 
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Why use sexual history?  

On the basis of what was established in 1887 in R v Riley,4 in the 
past sexual history was largely used to demonstrate consent for the 

occasions considered in the accusation. In particular for a long peri-

od, marriage has given immunity to the husband, granting him per-

manent consent while requiring his wife to be sexually available.
5
 It 

was only in 1991 that such privilege was removed from prosecution 

for rape in R v R.6  

Section 41 of the Youth Justice and Criminal Evidence Act 1999 

(YJCEA 1999) may allow questions to be heard in evidence concern-

ing the sexual history of a woman up to approximately one week 

before the alleged rape.7 Therefore, it is still deemed possible that if 

the complainant consented to have sexual relationship in the past, 

she is likely to consent in the future too.  

Arguably, previous sexual activity between the complainant and the 

accused should have no relevance in demonstrating the former’s con-

sent because ‘consent is given afresh on each occasion’.
8 
In this sense, 

the concept of consent should be redefined or, better, re-thought. 

The urgent need for a new form of legal reasoning affirms the im-

portance of a new approach to the issue. 

Contrasting the Leading view on consent which emerges in both the 

past and new legislation, an application of a new Wittgensteinian 
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sexual relationship between a defendant and complainant be relevant to the issue of 
consent so as to render its exclusion under section 41 of the Youth Justice and 
Criminal Evidence Act 1999 a contravention of the defendant's right to a fair trial?’ 
8 
Hunter, McGlynn and Rackley (n 2) 223.
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approach considers that in rape cases the consent should not be seen 

as something rigid. In this sense Wittgenstein says that if ‘you wish 

to give a definition of wishing, ie to draw a sharp boundary, then 

you are free to draw it as you like; and this boundary will never en-

tirely coincide with the actual usage’.
9 
In fact, a distinction should be 

made between the different circumstances in which the concept of 

consent can be expressed. Moreover, it should be considered that it 

could be withdrawn at any time. In this sense, in rape cases it must 

be proved how the consent was communicated, and whether it was 

still present at the time the actual sexual relation actually occurred – 

not before or after. 

The belief that when a woman says ‘no’ she means something differ-

ent, has some grounding in reality. Certainly, it has been argued that 

many Victorian women used to say ‘no’ to all sexual advances desir-

ing sexual contact, considering the ‘relationship between virginity 

and goodness’,
10
 but this is no longer the case today. This specific 

belief was inherited from folklore and customs. Currently, two prej-

udicial beliefs have often recurred within the psychoanalytical model 

of women’s sexuality and still remain as assumptions: the first is that 

when a women says ‘ no’ she means ‘ yes’; the second considers that 

‘a women secretly desires to be violently ravished, any cry of re-

sistance, any observation and struggle, is really indicative of a sub-

conscious consent’.
11 
These particular assumptions have found their 

way into every level of the criminal justice system. For example, in 

the popular case of Morgan (1975)12 three men were charged with 

the rape of another’s wife. The complainant’s husband, Mr Morgan, 

was prosecuted on a charge of encouraging rape on his wife because, 

at the time, it was still technically legal for a man to rape his wife. In 

                                                 
9
 Ludwig Wittgenstein, The Blue and Brown Books (Blackwell Publishers 1958) 19. 
10
 Susan SM Edwards, Female Sexuality and the Law: A Study of Constructs of Fe-

male Sexuality as they Inform Statute and Legal Procedure (M Robertson 1981) 
113.  
11
 ibid 109.  

12
 Director of Public Prosecutions v Morgan [1976] AC 172; Dolly F Alexander, 
‘Twenty Years of Morgan: A Criticism of the Subjectivist View of Mens Rea and 
Rape in Great Britain’ (1995) 7 International Law Review 207. 
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their defence, the three accused claimed that they thought that the 

complainant was crying to stimulate her own excitement. Therefore, 

they said they thought that her struggling and crying represented the 

demonstration of her consent. Mrs Morgan’s story was different; she 

‘alleged that she was forcibly dragged out of her bedroom whilst 

each one raped her in turn’.
13
 The defending counsel for the accused 

appealed against conviction maintaining that the men believed she 

consented to these sexual activities. However, the House of Lords 

held that if an accused ‘reasonably believed’ that the woman con-

sented then he would not be found guilty of rape. The issue of the 

‘reasonable belief’ was that there were cases in which a woman does 

not consent but her conduct is such that men can reasonably believe 

she expressed her consent.  

As it will be shown later, the Wittgensteinian idea of language can 

offer some support to the ambitious task of investigating why the 

concept of consent should work in different ways for different kinds 

of contracts. The jurisprudence of rape is trying to avoid absorbing 

the contractual doctrine about the concept of consent in order to pay 

attention to the prejudicial evidence of past sexual conduct in rape 

cases. Despite this willingness, evidence of sexual history based on a 

‘theorized concept of consent’ borrowed from contract law is some-

times admitted in rulings on rape, especially in those cases in which 

the victims are recognised, for example, as ‘promiscuous’ by society. 

As Wheeler and Shaw point out,
14
 in some situations the original 

contract theory created a relationship of subordination among the 

contractors where some were women, because it did not take into 

account this contemporary story of sexual contracts and, therefore, 

the development of women’s political rights. In particular, ‘the omis-

sion of the story of the sexual contract is that conventional ap-

proaches to the classical texts, whether those of the mainstream po-

litical theorists or their socialist critics, give a misleading picture of a 

                                                 
13 Edwards (n 10) 110.  
14
 Sally Wheeler and Jo Shaw, Contract Law: Cases, Materials and Commentary 
(Clarendon Press 2001) 72.  
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distinctive feature of the civil society’.
15 
Undoubtedly, according to 

the original contract theory, the story of the social contract should 

only recognise the public sphere;16 whereas, the private one would be 

deemed not significant. In this sense, the ‘marriage and the marriage 

contract are, therefore, also deemed politically irrelevant’.
17
  

It seems in fact that Contract Law theory becomes inadequate as it 

neglects the complexity of human activities by making universal as-

sumptions while defining the concept of consent in just one way. As 

Wittgenstein pointed out: ‘A main cause of philosophical disease—a 

one-sided diet: one nourishes one's thinking with only one kind of 

example’.
18
 Wittgenstein’s philosophy can be effectively employed to 

identify the causes of philosophical disease in Contract Law theory. 

In fact, as the latter defines the concept of consent in just one way 

for every kind of situation, it is insufficient to explore those cases 

which are far different from those it was originally meant to investi-

gate – especially those being commercial in nature – and therefore it 

can be said to follow one point of view or a ‘one-sided diet’.
19 
 

Despite the formal consideration of Contract Law jurisprudence 

within rape cases, the statute is inadequate to support women, and it 

                                                 
15
 ibid 126. 

16
 Feminists have noted the normative dimension to the gendered division between 
the spheres, the valuing and privileging of the public (male) over the (female) pri-
vate. According to Buss: ‘The concept of due diligence, by which the state’s legal 
obligation to protect its citizen is activated, together with an understanding of vio-
lence against women as apart of continuum, attempts to collapse, in effect, the divi-
sions between public/private that characterise the legal recognition of violence’. Do-
ris Buss, ‘Austerlitz and International Law: a Feminist Reading at the Boundaries’ in 
Doris Buss and Ambreena Manji (eds), International Law: Modern Feminist Ap-
proaches (Hart 2005) 97. 
17 
ibid; In the words of Linda Zerilli ‘acting politically is about testing the limits of 

every claim to community; it is about positing agreement and discovery what hap-
pens when that agreement breaks down or simply fails to materialize in the first 
place’; see Linda Zerilli, ‘Doing without Knowing: Feminism's Politics of the Ordi-
nary’ (1998) 26 Political Theory 435, 454. 
18
 Ludwig Wittgenstein, Philosophical Investigations: The German Text, with a 

Revised English Translation (Gertrude Elizabeth and Margaret Anscombe trs, 
Blackwell 2006) 593. 
19
 ibid. 
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has influenced gender-bias. In particular, this happens when law 

permits a supposed link between the consent expressed in the past 

and what happens in the present. Under section 41(3) of the YJCEA 

1999 evidence is admissible if ‘relating to belief in consent, but not in 

relation to the question of whether the complainant in fact consent-

ed’. Section 41 correctly precludes the admission of such evidence, 

due to its being irrelevant. There is, therefore, no contravention of 

the defendant’s right to a fair trial under Article 6 of the European 

Convention on Human Rights’.
20
 

Moreover, according to McGlynn section 41 does not protect the 

defendant’s right to have a fair trial.
21
 The right to a fair trial should 

not be seen as a conflict between parties but, as something which is 

in the interest of society. In this sense, the urgency of protecting 

against sexual crimes and reducing them are of interests to both par-

ties. Identifying legitimate restrictions on the admission of evidence 

in sexual assault trials is also beneficial for the defendant’s right to a 

fair trial.  

In the context of sexual history evidence, as discussed above, the vic-

tims of rape are likely to be treated in a prejudicial manner and their 

right to a private life may be compromised. However, a balance 

should be sought amongst parties’ interests even though as McGlynn 

noted, in practice it is more unlikely that the complainant rather 

than the defendant will not have a fair trial. Consider for example, 

the Canadian experience, the defendant’s right to a fair trial should 

be seen within context and with a wide range of considerations. In 

this sense ‘The Supreme Court of Canada in R v Darrach … made 
clear that fundamental principles of justice do not permit the accused 

to have procedures crafted which take only his interests into ac-

                                                 
20
 The presumption of innocence and right to a fair trial is guaranteed by section 41; 
see Hunter, McGlynn and Rackle (n 2) 223, 224.  
21
 ibid 224. 
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count’.
22
 Further, in R v Darrach it was stated that actual consent 

must be given for each instance of sexual activity.23 

 

‘Continuous consent’ and ‘mistaken judicial beliefs’ 

In order to recognise the legal aspect of sexual violence in intimate 

relationships, it is relevant to understand the dynamic that character-

ises it. A critical step in this direction should be achieved in UK law 

to reform the laws that govern sexual assault. Despite considerable 

past reform around sexual assault, misunderstandings and stereotyp-

ical assumptions are still held about sexual violence in intimate rela-

tionships.
24
 In particular, the complexity seems to be in considering 

the assumptions about what is ‘normal’ and/or distinctive in intimate 

sexual relationships. 

Some judges routinely read rape cases in the continuation of a past 

relationship, generating the assumption of continuous consent. The 

existence of a past intimate relationship itself does not create a pre-

sumption of continuous consent to sexual engagement. 

Consent to sexual activity, also in a long relationship, is a dynamic 

process, which requires constant renegotiation between partners. It 

cannot be assumed from the past relationship, even though this is 

exactly the assumption that some judges can tend to make.  

There is the assumption that past sexual history, and an ongoing 

confidential relationship, creates the presumption of consent to sex-

ual engagement that requires complainants to make an intense re-

sistance to counteract it. 

                                                 
22
 ibid. 

23
 R v Darrach (2000) 191 DLR (4th) 539, 568. 

24 
As Waiby and Myhill point out ‘the popular imagery of rape … typically involves 

strangers, madmen, multiple attacks and reckless women, some of whom brought it 
on themselves’. Sylvia Walby and Andrew Myhill ‘New Survey Methodologies in 
Researching Violence Against Women’ (2001) 41 British Journal of Criminology 
502, 514. 
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The nature of the confidential relationship itself suggests to some 

judges that consent can be assumed in the context of spousal, or oth-

er ongoing intimate relationships. These judges have difficulty in un-

derstanding that in both marriage and long-term relationships, there 

is not any implicit presumed ‘continuous consent’ to sex. Consent 

cannot be assumed from consent given in a prior sexual activity. The 

belief that the concept of consent can be generalised seems to be pre-

sent in the minds of some judges. In fact, consent cannot be inferred 

from consent to prior sexual activity. This positive development has 

been reached by s 276 of the Canadian Criminal Code.
25
 Canada has 

better results in terms of protection of rape victims during the trial, 

as the Canadian law proscribes the introduction of sexual history 

evidence for the purposes of challenging the victim’s credibility or 

supporting a claim of consent. 

In fact ‘Critical Supreme Court of Canada decisions in cases such as 

R v Seaboyer, R v Park, R v Ewanchuk, and R v Darrach have sig-

nificantly altered the legal landscape governing the criminal law’s 

response to sexual assault in this country’.
26
 

Likewise, the concept of consent in rape cases applied by interna-

tional criminal tribunals is rather different than the one in England 

and Wales. Until the early 1980s violence against women was largely 

ignored on the international human rights agenda, despite gradual 

changes, which affected women of different cultural and geographic 

backgrounds.
27 
It is only relatively recently that a conceptualisation 

of gender violence as a violation of human rights has been developed. 

In this sense international criminal tribunals developed the notion of 

‘coercive circumstances’, which make the issue of consent void in 

                                                 
25
 Criminal Code (RSC 1985, c C-46, as amended), s 276.  

26 
M Randall, ‘Sexual Assault in Spousal Relationships, “Continuous Consent”, and 

the Law: Honest But Mistaken Judicial Beliefs’ (2008) 32 Manitoba Law Journal 
144. 
27
 Lori L Heise, ‘Violence Against Women: An Integrated, Ecological Framework’ 
(1998) 4 Violence Against Women 262. 
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some situations.
28
 However, many of the dominant ‘myths’ about 

sexual assault need to be challenged in every new case. 

 

Cases of rape and past sexual activity  

This section explores specific cases of unjustified beliefs that emerged 

during some trials in English Courts. The aim of this investigation 

will be to underline how such aspects of the trial did not support the 

victim of rape. In this regard, it will be useful to illustrate the case of 

R v A29 as analysed by McGlynn, which is rich in interesting de-
tails.

30 
 

The story presents a situation in which a complainant shared a flat 

with two men, one of whom became her boyfriend. However, she 

had also had sexual intercourse with the other flatmate before start-

ing the relationship with the boyfriend. On the 14 June 2000, a few 

weeks after they met for the first time, the complainant and her boy-

friend had sexual intercourse at the latter’s flat when the other flat-

mate, ‘K’, was not at home.
31 
Later the same day, when K returned 

the three of them went out for a picnic and all drank alcohol.
32 
The 

boyfriend collapsed on the way home, so an ambulance was called 

which took him to the hospital. The complainant and K tried to 

reach the hospital on foot. During their walk K fell down and while 

the complainant was trying to help him to get up K pulled her down 
                                                 
28
 Amnesty International, ‘Rape and Sexual Violence: Human Rights and Standards 
in the International Criminal Court’ (Amnesty International Publications 2008). 
29
 [2001] UKHL 25, [2001] 3 All ER 1. 

30
 Hunter, McGlynn and Rackle (n 2) 212. 

31
 ibid. 

32
 Claire Gunby, Anne Carline and Caryl Beynon, ‘Alcohol-Related Rape Cases: 
Barristers' Perspectives on the Sexual Offences Act 2003 and its Impact on Practice’ 
(2010) 74 Journal of Criminal Law 579; Shlomit Wallerstein, ‘A Drunken Consent 
is Still Consent - Or is It? A Critical Analysis of the Law on a Drunken Consent to 
Sex Following Bree’ (2009) 73 Journal of Criminal Law 582; see also, for example, 
the recent case of the grave abuse of a drunk woman, ‘Huntsman who raped a 
drunk woman after a hunt ball jailed for four years’ The Telegraph (London, 21 
May 2012) <www.telegraph.co.uk/news/uknews/crime/9280285/Huntsman-who-
raped-a-drunk-woman-after-a-hunt-ball-jailed-for-four-years.html> accessed 2 June 
2012.  
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and raped her. The day after that, the complainant reported the rape 

to the police.
33 
According to K the sexual intercourse they had the 

night of 14 June was part of a sexual relationship they had one week 

before. He said that he believed in her consent in both situations. 

However the court could not be sure that what he said was true.
34
 

Before investigating this specific case, a few points about the rapist's 

mistaken belief are also worth noting. 

According to Cooper, we should consider that there is no liability for 

rape ‘if he has an honest, mistaken belief that there had been con-

sent’.
35
 If a woman behaved in a way that could be deemed ‘irre-

sponsible’, for example having more than one sexual relationship or 

going home with a man after a heavy drinking session, the jury is 

unlikely to convict him. As Kennedy observes: 

If the woman who is making an allegation of rape can be 

shown to have abused alcohol or drugs, or if it can be 

                                                 
33
 Police are responsible for conducting the investigation and interviewing the vic-
tim, and interviewing possible witnesses. There are 43 police force areas across Eng-
land and Wales. They operate independently, although they follow an over-arching 
body – the Association of Chief Police Officers (ACPO). Trained police officers 
known as Sexual Offence Liaison Officers (SOLOs) or Sexual Offence Investigation 
Trained Officers (SOITs) are responsible for the parts involving sexual offence vic-
tims. In London, there are exclusive detectives teams known as ‘Sapphire’ who work 
specifically on sexual offences; See Jo Lovett and Liz Kelly, ‘Different systems, simi-
lar outcomes? Tracking attrition in reported rape cases in eleven countries’ (Child 
and Women Abuse Studies Unit, London Metropolitan University 2009) 
<www.cwasu.org/filedown.asp?file=different_systems_03_web(2).pdf> accessed 14 
January 2013. 
34
 Even in those situations in which there are some evidences about the ways in 
which people interacted, it is not easy to give the right interpretation of the events. 
For example, if a camera recorded a family during a party and all of them looked 
happy in that recording, we would still be unable to come to the conclusion that 
their internal feelings were as they seemed. In this sense, in R v Osbourne (Wayne) 
(CA, 27 October 2009), a situation occurred in which a video was taken showing a 
girl singing a song along with her mother’s new partner. Despite this, the latter con-
firmed that in that period ‘he would regularly call her “a fucking bitch” and he 
would constantly tell her that she was ‘nothing fucking special’ and yet there she 
was singing the song to him’. The girl also reported that in the same period in which 
the video was recorded she was being subjected to sexual abuse by him.  
35
 See John Cooper, ‘Consent and How to Prove?’ (2011) 4 Criminal Law & Justice 
Weekly 330. 
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shown that she has had any psychiatric treatment at all. 

Such as psychotherapy for depression or eating disorders 

or family relationships, she will be vulnerable to sugges-

tions that she is unreliable as a witness.
36
 

In order to provide substantial support to the defendant, Cooper 

considered cases involving people suffering from a condition such as 

Asperger’s syndrome,
37
 (an infrequent form of autism which makes it 

difficult for those who suffered it to grasp facial expressions, body 

language or gestures - ie, non-verbal communication). On this basis, 

the argument was that in some rape cases the defendant could have 

actually been incapable of grasping the refutation expressed nonver-

bally by the claimant just because he suffered that particular kind of 

syndrome.
38 
The fault element is satisfied by proof that the defendant 

intentionally engaged in intercourse without reasonable belief that 

the complainant is consenting.
39
 

However, not only is there no standardised way to diagnose Asper-

ger syndrome, but it has also been demonstrated that it occurs espe-

                                                 
36
 Helena Kennedy, Just Law: The Changing Face of Justice and Why It Matters to 

Us All (Chatto and Windus 2004) 169. 
37 
See ‘Asperger Syndrome Fact Sheet’ (NIH Publication No 05-5624, National In-

stitute of Neurological Disorders and Stroke 2012) 
<www.ninds.nih.gov/disorders/asperger/detail_asperger.htm> accessed 25 January 
2013; however, according to Roy, Dillo, Emrich and Ohlmeirer, Asperger’s syn-
drome can be experienced in adults in different ways. There could be an inability to 
listen to others and pick up on nonverbal signs such as body language or facial ex-
pressions, therefore a good way to communicate with Asperger Adults is to use So-
cratic Communication. In any case, Asperger adults can understand direct styles of 
communication exactly like an adult who is not characterized by this syndrome; see 
Mandy Roy and others, ‘Asperger's syndrome in adulthood’ (2009) 106 Dtsch Arz-
tebl Int 59. 
38
 See R v M (2010) EWCA Crim 592, where a sentence of two years and nine 
months' imprisonment on a young offender for rape of a young girl was reduced to 
two years and two months when new evidence showed that the offender suffered 
from Asperger’s syndrome. 
39
 Sexual Offences Act 2003, s 2(1); in particular, this section provides that all the 
circumstances should be taken into account in deciding whether the defendant’s 
belief in consent was reasonable or not. This includes the steps that they took to 
ascertain whether there was consent.  
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cially as childhood autism.
40
 It has been argued that the probability 

of an adult being affected by Asperger’s syndrome is extremely 

low,
41 
and those that may be affected could not show any inability to 

interpret other types of intention in the same situations. In any case, 

there is no easy way to demonstrate that some rapists may not per-

ceive a denial of consent when the rape happened. Therefore, the 

rapist cannot be exonerated from the punishment.  

In R v A, during the original trial, before the defendant was charged 
with rape the indictment asked for an examination of the past sexual 

activity of the complainant. As McGlynn observes: ‘the trial judge 

had ruled that section 41 of the YJCEA 1999 precluded such a line 

of questioning’ because ‘alleged previous sexual relationship is in-

admissible on the issue of consent’.
42
 On this issue, the Court of Ap-

peal considered that the alleged previous sexual relationship was 

‘admissible regarding belief in consent’ and in this sense it allowed 

the appeal.
43
 However, the court was of the view that such a ruling 

could be incompatible with the right to a fair trial. In this sense, the 

Court of Appeal argued that demonstrating past sexual intercourse 

between the defendant and the complainant was relevant in deter-

mining whether there was consent. This, therefore, justified ignoring 

section 41 of the YJCEA 1999 in order to guarantee a fair trial of the 

defendant.  

 

 

 
                                                 
40
 Prachi Shah, Richard Dalton and Neil Boris, ‘Pervasive developmental disorders 
and childhood psychosis’ in Robert M Kliegman and others (eds), Nelson Textbook 
of Pediatrics (18th ed, Saunders Elsevier 2008) 200. 
41
 As Williams pointed out new pathologies ‘present particular difficulties in law, 
since psychiatric evaluations impinge upon so many principles of central importance 
to the law- of capacity, competence and so on’; see Melanie Williams, Secrets and 
Laws: Collected Essay in Law, Lives and Literature (UCL Press 2005) 123; an ex-
cellent example on this difficulty is Hunter v Edney (1885) PD 92. 
42
 Hunter, McGlynn and Rackle (n 2) 213. 

43
 See Neil Kibble, ‘The Relevance and Admissibility of Prior Sexual History with 
the Defendant in Sexual Offence Cases’ (2001) 32 Cambrian Law Review 27. 
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Further case studies 

A report published by the Home Office in 2006
44
 has revealed the 

failure of legislation to prevent a rape complainant’s previous sexual 

experience being used as evidence in rape court cases despite changes 

to the law in 1999 to restrict its access. In this report, it was stated 

that: 

1. Applications to introduce sexual history were made in 

almost one quarter of the cases. Two thirds of these ap-

plications were successful; 

2. Sexual history was also introduced into trials without 

application being made as required by the law – these 

applications could be made in writing and before the 

trial. 

Cases that have referred to the past sexual history are no exception. 

To illustrate this point, it is useful to present a brief overview of two 

case studies, most of them deeply analysed in the 2006 report:  

1. In R v F45 it was held that once the criteria for the ad-
missibility of evidence as to complainant's sexual histo-

ry were established, then subject to section 41 of the 

YJCEA 1999, the court lacked any discretion to refuse 

to admit it, or to limit relevant evidence that was 

properly admissible. It has been deemed lately that one 

of the reasons for miscarriages of justice in the trials of 

sex offenders was ‘false-memory’
46 
syndrome. Allega-

tions of sexual abuse based on recovered memory are 

treated by the criminal justice system as postponed re-

ports and there is no time limit for indicting the sexual 

abuse. False-memory, or ‘repressed-memory syndrome’, 

                                                 
44
 Liz Kelly, Jennifer Temkin and Sue Griffiths, ‘Section 41: An Evaluation of New 
Legislation Limiting Sexual History Evidence in Rape Trials’ Home Office Online 
Report 20/06 (Home Office 2006) 30,  

<library.npia.police.uk/docs/hordsolr/rdsolr2006.pdf> accessed 12 April 2012. 
45 [2005] EWCA Crim 493, [2005] 1 WLR 2848. 
46
 R v M (DW) [2006] EWCA Crim 1971. 
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has been defined as the memory of an event which did 

not happen but in which a person solidly believes’.
47
 

2. In R v M (DW)48 the sexual assaults and the rape took 

place in 1999 and 2000, when the victim (V) was aged 

13 and 14 years old. The case concerns a misdirection 

by the trial judge in not allowing the defence to cross-

examine and introduce particular evidence that would 

suggest V was sexually irresponsible. The past sexual 

history evidence showed that when V was 17 she lied to 

her boyfriend when she said that their first sexual inter-

course together was her first time; and there was new 

evidence that in 2003, V had lied to a friend by saying 

she was pregnant and she had given birth to a baby.  

The admissibility of evidence of sexual history depends on relevance 

and the satisfaction of auxiliary tests and extrinsic policies which 

include compatibility with Convention rights pursuant to section 3 

of the Human Rights Act 1998 (HRA 1998). It is therefore submit-

ted that the prohibition of cross-examination in sections 34 and 35 

of the YJCEA 1999 violates Article 6(3) (d) of the Convention as the 

only pivot on which the defendant can establish his defence has been 

removed. In determining two recent cases,
49
 British judges fortunate-

ly used an interpretation of human rights held by the Supreme Court 

of Canada
50
 where it was assumed that rape shield legislation was 

                                                 
47
 Retrospective allegations of sexual abuse are to be proven, considering that evi-
dence of recovered-memory are tricky. For example, in R v H [1994] 2 All ER 881, 
a brother and sister experiencing psychiatric care began to ascribe their illness to 
sexual abuse within the family by means of ‘flashbacks’ and ‘new memories’. Lucki-
ly, a psychiatrist recognised this as a false memory syndrome; cf Solomon Salako, 
‘Chapter 11: The Course of Evidence: Examination-in-Chief, Cross-Examination 
and Re-Examination’ (Insite Law Magazine, 18 September 2009) 
<www.insitelawmagazine.com/evidencech11.htm> accessed 22 December 2012.

 

48 R v M (DW) (n 46). 
49 
R v Martin [2005] EWCA Crim 916; [2004] 2 Cr App R 22; R v A (No 2) [2001] 

UKHL 25; [2001] 1 AC 45. 
50
 Home Office, Report of the Advisory Group on the Law of Rape (Cmd 6352, 
1975); cf Peter Murphy, Murphy on Evidence (10th Edn, OUP 2007) 200. See the 
Canadian Supreme Court decision in R v Seaboyer [1991] 2 SCR 577. 
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compatible with the Canadian Charter of Rights and Freedoms 

1982,51 by which there is a compromise between the individual and 

the community and their respective rights.
52
 

 

Common law and how to use entrenchment rights; avoiding isolat-
ing common law from new reforms 

In the past, sexual history evidence was used to examine the moral 

behaviour of the complainant in cases of rape, although it does not 

contribute to the verification of the credibility of the victim. At pre-

sent, a rape shield against using the sexual history evidence has been 

promoted by the Sexual Offences Act 2003, and by entrenched in-

ternational rights borrowed from other legislations.
53
 The use of 

such entrenched rights has been supportive in seeing rape as violence 

in those cases in which the national law was ‘blind’.  

It has been beneficial to use entrenched rights
54
 even though they can 

exclude common law from starting democratic reforms. According 

to McColgan, this exclusion has been noted ‘even in those cases 

where judges confine their attention to procedural matters such as 

those relating to the admissibility of evidence’.
55
 However, the use of 

entrenched rights is based on the premise that these rights, as defined 

by international law, have compatibility with the ‘fundamentals 

principle’ of common law. When there are contradictions between 

them it is necessary to decide which takes precedence. For example, 

                                                 
51
 Canadian Charter of Rights and Freedoms, Constitution Act 1982 (Canada) pt 1 

<laws.justice.gc.ca/eng/Const/page-15.html> accessed 1 December 2012.
 

52 
Salako (n 47) 152. 

53 
Entrenched rights clarify and improve the national laws in connection with an 

international landscape. Such a perspective can be extremely significant for rape 
cases, since they have to be dealt with in a dynamic context, in which the legal sys-
tem becomes increasingly interdependent.  
54
 International rights can become internal to a domestic legal system and there are 
no convincing reasons in refusing the matter of principle; see Larry Alexander, 
‘What’s inside and outside the law’ (2012) 31 Law and Philosophy 213, 213-214.  
55
 Aileen McColgan, Women Under the Law: The False Promise of Human Rights 
(Wm Gaunt & Sons 2000) 290. 
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when the European Convention on Human Rights has been used to 

support the UK law, one of the most frequent questions was: ‘what 

might be expected in the UK for the implementation of the Human 

Rights Act 1998?’.
56 
 

The use of human rights needs to consider the context in which the 

borrowed jurisdiction has been implemented. For example, with the 

Convention, it is important to remember that it was drawn up after 

the Second World War when Europe was scarred by Nazism. Within 

this historical context, the original scope of the Convention was to 

guarantee essential ‘rights and freedoms’. More recently it has come 

to cover some ‘social rights’
57 
such as, minimum working social con-

ditions. It is important to consider whether the application of other 

contextualised jurisdiction in UK would actually be useful to im-

prove its legal landscape, and whether ‘this same approach to rights 

is acceptable in the UK in the early 21st century’.
58
 Sexual violence 

against women is a global human rights injustice of vast proportions 

with severe health and social consequences. However, according to 

McColgan, under the HRA 1998 social rights have been marginal-

ised.
59 
Although within the HRA 1998, both article 6 and 14 support 

women as victims of violence in the determination of the criminal 

charges.  

In England and in Wales, the matter of sexual history evidence has 

been the subject of criticism. Even though the traditional common 

law position is that sexual history was generally irrelevant to consent, 

there have been requests to demonstrate that the complainant was 

not a prostitute or person with immoral character, and that therefore 

sexual history evidence was relevant to the issue of consent.  

Today, although attempts have been made to enrich the UK legisla-

tion with the European one, this can leave women vulnerable as 
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there is a trend to leave difficult decisions to the judge.
60
 In addition, 

the HRA 1998 does not directly express a rape shield in the case of 

the sexual history evidence. In fact, we can observe that:  

It is hard to image that any Human Rights Act 1998 chal-

lenge to the legislation could found a declaration of in-

compatibility: s*2 does not require the exclusion of any 

evidence which is regarded as being relevant to an issue at 

trial.
61
 

The reform of British law through the incorporation of human rights 

laws could reduce the situations under which evidence of complain-

ant sexual history could be introduced. According to Clare McGlynn, 

in those cases in which it can be deemed the sections 41-43 of the 

YJCEA 1999 contravenes the defendant’s right to a fair trial, a pos-

sible step could be to consider the compatibility with sections 3 and 

4 of the HRA 1998.
62 
In this case, it would be necessary to consider 

the justification for the restrictions, and the balance of interests 

among people involved. Investigations of rape cases should particu-

larly try to find an equilibrium between providing an impartial trial 

for the defendant and defending the rights of the victim. McGlynn 

noted that as one contrast the legislation in Canada and UK, some 

differences emerge that could be useful in order to improve the latter. 

It is worth comparing legislation if an improvement is to be achieved. 

However, it is not always easy to say with any confidence how the 

law will be affected by the HRA 1998 when it comes to the question 

of admissibility of evidence. 

In fact within the national framework there was a wide space to de-

termine what evidence was relevant because they had not been de-

termined expressly. In particular, for the sexual history evidence: 

The right to cross-examine witnesses, though not subject 

to any exceptions on the face of Article 6, is not absolute 
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but is intended, rather, to ensure equality of arms between 

defendant and prosecution. It is clear, for example, and 

has been reiterated by the European Court of Human 

Rights on countless occasions that Contracting Parties 

have the right to establish their own rules of evidence, 

though these must be within reasonable parameters.
63 
 

According to McColgan the European Court has reiterated on every 

occasion that rules of evidence are a matter for national law, subject 

to the obligation to provide a fair trial and the wide discretion af-

forded thereto. Therefore ‘according to the Commission, the national 

authorities had wide latitude to determine what evidence was rele-

vant’.
64
 It is not possible to say that there are not any benefits when 

incorporated European rights are used.
65 
However, if such an incor-

poration is not clearly expressed it would be unrestrained by the 

margin of error and responsibility. Therefore, as McColgan observed 

‘entrenched rights must not be regarded as a panacea against the ills 

of government’.
66
 In fact, entrenched rights when adopted differently 

every time, have limited impact on the national jurisdiction and po-

litical action to secure substantive protection to Women’s Rights. 

Sometimes Parliament has preferred to leave the process to the exist-

ing common law procedures because when it did not, there was not 

the possibility to predict in which way the European law could be 

applied in a beneficial manner for women. In this sense McColgan 

has noted: 

Whereas Parliament has attempted to regulate the intro-

duction of sexual history evidence, judicial shortcomings 

in this matter having become evident prior to the passage 

of the Sexual Offences (Amendment) Act 1976, judges 

have reacted by preferring their common law (and at times 

highly questionable) notions of relevance over the ex-
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pressed will of the Parliament, and in doing so, have ren-

dered the 1976 provisions largely ineffective.
67
  

To the extent that the HRA 1998 gives judges the power to intervene 

in the face of attempted amendments in this and other areas, the out-

comes are unlikely to benefit women.
 
It seems that for achieving sub-

stantive equality, entrenched rights are a good mechanism but they 

are not the unerring one.  

 

Wittgensteinian View on Consent  

Why apply Wittgenstein to the concept of consent? 

In applying a Wittgensteinian view to the concept of consent, it is 

important to realise that from a linguistic point of view it is nonsense 

to consider consent expressed in the past as potentially relevant for 

determining whether or not consent has been expressed in the pre-

sent. Although, this may seem like common sense, everyday legal 

practice (including use of sexual history evidence), is in fact based on 

the assumption that consent, once given, is held to remain. This sec-

tion questions this assumption from a conceptual perspective, point-

ing out that there is no logical reasoning to the way in which general 

and rigid principles have been applied to regulate the legislation of 

sexual history evidence. The application of Wittgensteinian methods 

to sexual assault cases provides a clear critique of the dogmatic prac-

tice which supports general inferences from past sexual behaviour to 

present sexual behaviour – deductions based on the hypothesis of 

repetition which have little relevance to real cases brought to trial. 

Analysing these cases, it is possible to show that ‘there are reasons to 

think that it is not valid or rather [it] is valid only in a small minority 

of cases’.
68
 In this sense, the assumption that sexual history has any 
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probative value for proving consent is prejudicial. From a philosoph-

ical legal perspective it does not make sense to apply a general as-

sumption of inference to investigate sexual history evidence. The use 

of these assumptions provides an unfair treatment of women in trials. 

Through theory, it is possible to set up new ways to consider indi-

vidual concepts once we realise that the usefulness of a particular 

doctrinaire approach to such concepts is limited to a specific area. In 

this sense contract law considers the concept of consent by defining 

it in a strict manner, in terms that are designed to work for commer-

cial aspects. Despite this commercial concept of consent being de-

fined by a rigid, context-specific theory, it has been applied to some 

contracts in which the relationships between people were a pivotal 

aspect. Notably, this characterises, for example, the regulation of 

marriage. Wittgenstein shows that a theorising grammatical work 

may lead us to some philosophical ‘craving for generalization’69 and 
to distance language from the everyday use made of it. In many cases, 

the continuum of the craving prevents us from developing our con-

cepts properly.  

The view on the concept of consent expressed in this research draws 

on Wittgenstein’s method of exploring the complexity of terms in 

flux. Wittgenstein shows by means of his philosophy that the use of 

a concept is correlated to the unlimited ways in which it can be em-

ployed, and that we have to take this into account.
70 
The innumera-

ble ways in which we apply a concept cannot be exhaustively out-

lined by rules. In order to frame this view in clearer terms, Wittgen-

stein uses an example to demonstrate that rules are not followed in 

an automatic and mechanical way. In particular he says:  
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If I put bricks on top of one another, I must get something 

which goes up straight  

 

(fig 1) 

But in fact, I try and I get something which goes not thus 

but so:  

 

(fig 2) 

I should then say that I hadn’t put them one on another, or 

the bricks weren’t really square or something of the sort. 

The point is: by saying they have stopped going straight, I 

am saying, “I have adopted it as new criterion for their be-

ing square that they go like this.”71 

This passage highlights the link between the concept of rules and the 

one of criteria. According to Wittgenstein the difficulty in finding a 

general criterion to predict how things will go on
72
 in the future is 
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associated with the difficulty in fixing a universal rule
73
 to define 

once and for all how our concepts go on.  

Wittgenstein gives the example of a society willing to state some 

rules by writing them down. This society could choose to go on by 

means of a definite formalisation of those rules that they followed in 

the past. However, such a formalisation would not necessarily re-

duce the risk of uncertainty about how to proceed in a particular 

situation in the future or, as Wittgenstein observes, it doesn’t ‘calm 

us down’ about future procedures. Indeed, the formalisation of rules 

does not prevent us from feeling ‘heavily unsure’ in some circum-

stances.
74
 

According to Wittgenstein a general rule only considers some cases 

that have something in common with each other. However, it should 

not be overlooked that there are differences between each case, and 

that such differences play an important role in the application of the 

rule. Rules are not being set resolutely because they have to take into 

account the specific variety of praxis. 

In the realm of contract law, Wittgenstein’s approach to the concept 

of consent would prevent the consequences of considering that an 

assertion, such as ‘yes’, once expressed is understood as a warranty 

of permanent consent in all future circumstances occurring within a 

relationship, just as within a commercial contract.  

In order to give relevance to the moment in which the lack of con-

sent occurred in contracts that are not commercial, it is useful to 

consider whether the consent was ever clearly expressed at any time, 

and whether it was subsequently revoked in any successive phase.  

The Wittgensteinian approach demonstrates that should the long-

established contractual vision of consent remain unmodified, vio-

lence against women will continue to be supported by improper ap-

                                                 
73
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plications of conventional contractual theories in which the consent 

expressed in the past still holds its validity in the present. The con-

cept of consent is amongst the key concepts used in contemporary 

social contract theories. In politics, the concept of consent is used to 

legitimise the exercise of power. In bioethics it turns what would be 

otherwise an unjustified attack to the private sphere of the person. In 

criminal law consent ‘does turn homicide into voluntary euthanasia, 

battery into sport, theft into a gift, and rape, our concern here, into 

sexual intercourse’.
75
 In this work the concept of consent is related to 

the crime of rape during marriage or long-term relationships. The 

consent in this context is what makes the difference between an ac-

ceptable sexual intercourse and rape. Even though the issue of con-

sent could seem simple at first glance, when it is explored from both 

a theoretical and a practical perspective, many philosophical ques-

tions arise. 

Whilst law is inquiring the meaningfulness of consent, the following 

need to be known: can consent be forced, pursued or manipulated? 

Should consent be seen as holding continuously in any contractual 

circumstance? How can a feminist approach to contract law be help-

ful in order to take into account neglected aspects that are relevant in 

a gendered context?  

International organisations have been working vigorously to remove 

the patriarchal gender biases in contract laws in order to mitigate the 

risk that women are subject to discrimination during the trials due to 

their past sexual choices.
76 
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The Wittgensteinian idea of consent also moves away from the pro-

totype of considering a sexual relationship as a commercial transac-

tion in which a woman cannot contravene the clause agreed in the 

contract without receiving some form of penalty. However, any such 

reforms of the judicial system are no guarantee of non-prejudicial 

treatment as ‘along with the reformation of the judicial system into a 

gender bias-free system, there is, of course, an immense need to im-

plement educational programs regarding the importance of respect-

ing women’s autonomy and choices in all aspects of our society’.
77
 

 

‘Form of life’ and shared conventions  

Wittgenstein's philosophical method aims to eliminate confusions 

about the meaning of words that are created by a dominant theory. 

It allows us to perceive what we do with language and how we place 

it – eg use it – in our practices. We may say that ‘the use of language 

is part of a way of living’.
78
 In order to grasp the meaning of a word 

we have to pay attention to our linguistic conventions, therefore we 

must look at a concept as it is used in the language games played 

within our ‘form of life’.  

What permits language to work properly – and for that reason must 

be considered as something of a ‘given’ – are the forms of life. Lan-

guage is not something abstract; indeed, it is situated within the 

common activity into which the language games are interlaced.
79 
In 

Wittgenstein’s terms, agreement in language brings meaning to the 

communication between people, and this agreement is ‘not agree-
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ment in opinions but in form of life’.
80 
The forms of life are the ordi-

nary ways in which humankind can go on, or as Wittgenstein said, 

they are ‘the system of reference by means of which we interpret an 

unknown language’.
81 
 

According to Wittgenstein, the concept of a ‘language-game’ empha-

sises how language communication is part of an activity, and that in 

such activities are forms of life. In this sense, meaning is to be found 

in the discernible shared conventions of our form of life, and in the 

way in which they change in different contexts.  

As Cavell notes, when learning language, you do not learn just the 

sound of words or how to organise them in the right order. Rather, 

you learn what words do, ie their form of life. He wrote: 

In ‘learning language’ you learn not merely what the 

names of things are, but what a name is; not merely what 

the form of expression is for expressing a wish, but what 

expressing a wish is; not merely what the word for ‘father’ 

is, but what a father is; not merely what the word for 

‘love’ is, but what love is.
82
 

This view of the learning of language could seem to exclude the op-

tion of a variety of forms of life, or the presence of a range of mean-

ings inside a form of life. However, the form of life is not something 

fixed, which is given once and for all. In fact, new types of language-

games come into existence, while others turn out to be old-fashioned 

and abandoned, depending on what happens during the life of a so-

ciety. Wittgenstein wrote:  

New types of languages, new language-game … come into 

existence, and others become obsolete and get forgotten.
83
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Therefore, if we would like to grasp a concept we cannot define it by 

means of theory, because our language is played in a particular lan-

guage game and it shares a form of life. Yet, when someone express-

es the concept of consent it is possible to understand it by means of a 

process of acknowledgement of such a concept. Wittgenstein called 

this kind of process ‘family resemblances’, which contrasts with the 

idea of universal essences of our concepts. Therefore, the concept of 

family resemblances implies a generally shared community of mean-

ings. 

 

Family resemblances of consent among contracts 

In order to explore the concept of consent we should place it within 

the pertinent language game and consider how such a game has been 

played within a particular form of life in an exact moment in time. 

Sharing this approach will lead us to recognise the peculiar concept 

of consent in every kind of situation and to make a distinction 

among a variety of concepts of consent. In terms of Wittgensteinian 

language, we can say that different kinds of consent are expressed 

within diverse kinds of language games (eg commercial, relational 

etc.), contractual situations and settings, although it can be seen that 

there are family resemblances among them.  

In contract law, language games concerning claims of consent occur 

frequently. However, this concept of consent has been theorised in a 

fixed way for every kind of contract, and this theory cannot take in-

to account the different relationships among people. There is no 

great misfortune if there is a misunderstanding between the owner 

and someone who takes her property because it can be returned with 

compensation for any lost goods. A misunderstanding in non-

consensual sex is irreversible because ‘there is no way to erase the 

falsely intimate connection’.
84
 

By using the ‘family resemblance’ approach in contract law, it is pos-

sible to pay attention to the similarities and differences among differ-
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ent types of consent expressed in every type of contract. But what 

does Wittgenstein mean by the expression ‘family resemblance’? He 

pointed out that what connects the exemplars among them is not an 

essential characteristic.
85
 Rather, such connections are possible by 

means of a succession of overlapping correspondences. In such suc-

cession, it may happen that not even a single characteristic is in 

common to all.  

By means of some examples, it is possible to show in simple terms 

Wittgenstein’s idea of ‘family resemblance’. One of these is the so-

rites
86 
type. It consists in describing the characteristic (A, B, C, D) of 

a group of things, for example the types of consent expressed within 

different contracts. Assume we can compare the type of consent ex-

pressed in four different types of contracts – 1) Contract of sale for 

goods; 2) Purchase of a winning lottery ticket 3) Marriage contract; 

and 4) Prenuptial agreement – the characteristics of which are as de-

scribed below. 

 

Consent in different types of Contracts 

Consent/contract relevant to a number of aspects of general interac-

tion: 

(1) sale: A B C D 

(2) lottery tickets: B C D E 

(3) marriage: C D E F 

(4) prenuptial agreement : D E F G 

In this example, resemblances among consent within different con-

tracts can be set up either by means of shared features (eg in this case 

each contract shares some features with the others. For instance, in 

contract 1, 2, and 3 feature C is a common one), or by taking into 

account what the differences are (eg contract 4 has just one feature 

in common with contract 1). Expressly, we considered two contracts 
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that emphasised the commercial aspect and two others in 

which such an aspect is less relevant. Nevertheless, there is a signifi-

cant difference between the standard contract of sale and the con-

tract of lottery ticket too. For example, the latter is not transferable 

as a common good and its value cannot be estimated until someone 

wins.
87
 Before someone wins, a lottery ticket has only an ‘expected’ 

value, that is: the value of the possible win is weighted by the proba-

bility that such a win actually occurs.  

In a different way from a contract of marriage, a prenuptial agree-

ment or premarital agreement
88
 is a prior contract to marriage, or 

civil union. The content of it commonly takes account of division of 

property and spousal support in the occurrence of breakup of mar-

riage or divorce; further contents may be included as well. In Eng-

land, prenuptial agreements have historically not been deemed valid. 

However, in 2010 Supreme Court test case between the German 

heiress Katrin Radmacher and Nicolas Granatino,
89
 indicated that 

such agreements have decisive weight in a divorce settlement.  

In order to explore the notion of family resemblances, it is often sug-

gested that we should think about a series of things that are recog-

nised as exemplars of the same kind, for example flowers. If we have 

a garden with violets, lotuses, lilies and roses we could say that there 

are flowers in the garden even though every flower is different from 

the others. In fact, we could observe some similarities among these 

flowers, even though between a lotus and a violet there is very little 

in common in terms of, for example, colour or shape. We may also 

consider that there is no ‘essence’ in common among them, but we 

could always distinguish them as being flowers. As Rhees points out 
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the importance of the analogies between objects ‘is precisely to get 

you look on the ‘relation to reality’ differently’.
90 
 

If we look at the concept of consent in contract law by means of a 

Wittgensteinian prospective, we will no longer be able to define some 

essential concepts of consent in a rigid form, because not all types of 

contracts show the same similarities. If we organised such concepts 

according to a linear configuration, the first concept of consent that 

we can analyse may have nothing in common – or something in 

common – with the last one in this kind of configuration. Or rather, 

as Rodriguez-Blanco observed: ‘The notion of family resemblance 

leaves the boundaries of any concept open to an infinite potential 

number of entities and therefore, we might say, everything resembles 

everything else.’
91 
 

Following Wittgenstein, in order to see what is in common among all 

kinds of consents in contract law we cannot fix a true paradigm to 

define the concept of consent itself. Rather, we should be able to 

perceive the family resemblances among consents after having ex-

plored different kinds of consent. Once a series of consent has been 

observed and arranged in a linear configuration, it will no longer be 

possible for us to express a ‘median’ type of consent, or an ‘universal 

sample’. Therefore, we do not need to analyse an indefinite number 

of cases of consent in contract law to understand what consent is.  

To look at more than one contract is not useful in order to under-

stand when consent is present. In this sense, looking at the interac-

tions among people, we can recognise whether there was consent in a 

particular situation.  
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Conclusion  

Rethinking Consent in a Wittgensteinian Way  

The general theoretical task of this work has been to stimulate the 

legal debate in a new way, proposing an alternative to those concep-

tual views that have generated restricted frameworks around the 

concept of consent, thus limiting its use in legal practice. In a more 

practical sense it has attempted to shed some light on the way in 

which the UK law deals with rape cases involving long-term relation-

ships. Several practical legal cases involving UK law have been taken 

into account in these papers, which revealed a need to direct the de-

bate towards the prejudicial typified practices in jurisprudence re-

garding rape. 

In order to improve the situation regarding sexual history evidence a 

wider, radical change is needed. In particular, the legislation should 

support a total prohibition on the use of sexual history evidence, the 

main problem being the prejudicial attitude of society towards it, 

especially during trial. In this sense, even a rape shield law that pro-

motes judicial discretion can fail to protect the victim of rape during 

a trial. However, even Canadian legislation – which has been dis-

cussed here as an example of how to proceed,
92 
shows that an abso-

lute prohibition in a legal system is incompatible with the idea of 

fundamental human rights of a fair trial. A radical, absolute rape 

shield about the sexual history evidence is therefore not a definitive 

solution. Rather, it can be seen as the initial step that needs to be 

promoted from a legal point of view in order to encourage respect 

for the victims of rape and the protection of their fundamental rights.  

Given these limitations of a purely legal approach, a philosophical 

therapy has been promoted in this work. This could lead to a change 

of attitude towards the concept of consent within society. Consistent 

with a Wittgensteinian argument, this work has not sought a solu-

tion to solve a problem – in this case the prejudicial rape trial. Ra-

ther, the Wittgensteinian approach is to find methods which can 
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make the problem disappear
93 
in a variety of ways. For the ‘disease’ 

to get better, therapies are needed which treat it, and make it gradu-

ally disappear. In order to make effective rape shield provisions, a 

cultural change must be achieved challenging the traditional rape 

myths, by educating both public and juries. If justice systems were 

not influenced by rape stereotypes, prejudicial acquittals based on 

sexual history evidence would disappear. 
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The Legal Status of the Guantanamo 
Bay Detainees – Ten Years Later  

AGNIESZKA SZPAK* 

 

The article aims at exploring the status of the Guantanamo 

detainees ten years after the first arrivals at the Guantanamo 

Bay Camp. The author will answer questions about whether 

the detainees are entitled to combatant and prisoner of war 

status, and what rights they have according to international 

humanitarian law and international human rights law. In 

this context the notion of the ‘war on terrorism’ will also be 

discussed. It will be argued that Guantanamo is not a legal 

‘black hole’ and therefore the detainees should be accorded 

prisoner of war status according to the Third Geneva Con-

vention on the Treatment of Prisoners of War, or alternative-

ly, they should be treated as civilians protected by the Fourth 

Geneva Convention on Civilian Persons in Time of War. It 

will be shown that there is no intermediate status under in-

ternational law and that particularly, international humani-

tarian law does not recognise the term ‘unlawful combatant’. 

This article will also critically analyse whether the situation 

of the detainees has changed under the Obama administra-

tion. To this end some new developments regarding, inter 

alia, habeas corpus proceedings in the United States, which 

took place in 2009 and 2010, will be discussed. 

 

Introduction and Factual Background 

On 11 September 2001, a group of men belonging to a terrorist or-

ganisation known as Al Qaida carried out an armed attack upon the 

US that led to the loss of life of almost three thousand, mostly civil-
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ian, people
1
 from more than 90 different countries, as well as sub-

stantial material damages. Leaders of Al Qaida and a large part of its 

membership and facilities were located within Afghanistan, de facto 

governed by the Taliban, which controlled most of the country. 

Claiming that Afghanistan had refused to hand over Osama bin Lad-

en, who claimed credit for the attacks, the US and its allies attacked 

the armed forces of the Taliban and Al Qaida in Afghanistan on 7 

October 2001. The militaries of the US and the UK, working with 

the forces of Northern Alliance, a broader coalition of entities 

against the Taliban which included some members of the former 

government of Afghanistan which controlled about 22 percent of its 

territory, quickly established control over much of the country.  

On 22 December 2001, an interim Afghan government led by Hamid 

Karzai was installed, and a permanent government (also led by Kar-

zai) was chosen in June 2002. US forces remain in Afghanistan today 

with the consent of the country’s authorities.  

Since the hostilities began in October 2001, a considerable number 

of soldiers from all sides, including Al Qaida and the Taliban, have 

been killed or captured.  Additionally, such persons captured in the 

course of international armed conflict have immediately given rise to 

questions concerning their legal status and the protection to which 

they are entitled, in accordance with international humanitarian law.  

On 13 November 2001, US President George W Bush issued a Mili-

tary Order on the Detention, Treatment and Trial of Certain Non-

Citizens in the War against Terrorism (‘Military Order’).
2
 Bush di-

                                                 
* LLD; Assistant Professor at the Department of International and European Law, 
Faculty of Political Science and International Studies, Nicolaus Copernicus Universi-
ty in Torun, Poland. 
1 
According to numbers compiled by the US National Commission on Terrorist At-
tacks Upon the United States (9-11 Commission), 2,973 people died in the immedi-
ate aftermath of the attacks. This number does not include the hijackers of the four 
aircraft. See: National Commission on Terrorist Attacks in the United States, Com-
plete 9/11 Commission Report (WW Norton 2004), 311. 
2
 Presidential Documents, ‘Military Order of November 13, 2001, on the Detention, 
Treatment and Trial of Certain Non-Citizens in the War against Terrorism’ (Federal 
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rected that any non-US citizen of whom he had made a written de-

termination that they had, inter alia, engaged in, or conspired to 

commit, acts of international terrorism against the US, be detained 

and tried for violations of the laws of war and other applicable laws 

by military tribunals. The Military Order established Military Com-

missions for the purpose of such trials.  

On 11 January 2002, the first group of twenty persons captured in 

Afghanistan arrived at the US Camp X-Ray in Guantanamo Bay, 

Cuba. On that day, US Secretary for Defence Donald Rumsfeld an-

nounced that detainees in Guantanamo would be held as ‘unlawful 

combatants’ and not as prisoners of war.
3
 A week later, a further 

group of detainees arrived and their number quickly grew beyond 

600.
4
 They included persons not captured on the battlefield such as 

six Algerians abducted in Bosnia and Herzegovina and later trans-

ferred to Guantanamo Bay under US custody, by reason of their al-

leged links with Al Qaida.  

On 7 February 2002, Bush determined the status of the detainees. 

The White House Press Secretary announced that:  

- The United States is treating and will continue to treat 

all of the individuals detained at Guantanamo humane-

ly, and to the extent appropriate and consistent with 

military necessity in a manner consistent with the prin-

ciples of the Third Geneva Convention of 1949. 

- The Geneva Convention applies to Taliban detainees, 

but not Al Qaida detainees. 

                                                                                                               
Register, 16 November 2001) <www.fas.org/irp/offdocs/eo/mo-111301.htm> ac-
cessed 30 August 2013. 
3
 US Department of Defense, ‘News Briefing - Secretary Rumsfeld and Gen. Myers’ 
(US Department of Defense, 11 January 2002) 
<www.defense.gov/transcripts/transcript.aspx?transcriptid=2031> accessed 30 Au-
gust 2013.  
4
 As for 21 February 2013 the number of detainees was approximately 166, accord-
ing to Human Rights First: Human Rights First, ‘Guantánamo by the Numbers’ 
(Fact Sheet, 9 April 2013) <www.humanrightsfirst.org/wp-
content/uploads/pdf/USLS-Fact-Sheet-Gitmo-Numbers.pdf> accessed 30 August 
2013. 
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- Being a ‘foreign terrorist group’, Al Qaida is not a state 

party to the Geneva Convention. As such, its members 

are not entitled to POW (prisoner of war) status. 

- Although the Taliban was never recognized by the US 

to be the legitimate Afghan government, Afghanistan is 

a party to the Convention, and Bush determined that 

the Taliban are covered by the Convention. But under 

the terms of the Geneva Convention the Taliban de-

tainees do not qualify as POWs. 

- Therefore, neither the Taliban nor Al Qaida detainees 

are entitled to POW status.
5
 

High-level administration officials referred to the detainees as ‘the 

worst of the worst.’ Bush also called them ‘bad people,’ and the Sec-

retary for Defence labelled them as ‘hard core, well-trained terror-

ists.’
6
 This came despite the fact that for two years, the detainees had 

not been charged with any crime or released, and there had been no 

hearings to determine their legal status.  

In short, there was a legal black hole.
7
 The US government refused to 

comply with the provisions of the 1949 Geneva Convention Relative 

to the Treatment of Prisoners of War, and made a blanket determi-

nation that all persons held at Guantanamo Bay were ‘unlawful 

combatants’ not entitled to POW status and protection under the 

Geneva Convention (GC). 

 

                                                 
5
 The White House, ‘Fact Sheet on Status of Detainees at Guantanamo’ (The Ameri-
can Presidency Project, 7 February 2002) 
<www.presidency.ucsb.edu/ws/?pid=79402> accessed 20 July 2013. 
6
 Human Rights Watch, ‘United States: Guantanamo Two Years On’ (Human 
Rights Watch, 9 January 2004) 
<www.hrw.org/english/docs/2004/01/09/usdom6917_txt.htm> accessed 30 August 
2013. 
7
 The term ‘legal black hole’ was coined by Johan Steyn. See Johan Steyn, ‘Guan-
tanamo Bay: Legal Black Hole’ (2004) 54 International & Comparative Law Quar-
terly 1. 
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War on Terrorism 

The War in Afghanistan was meant to be part of the so-called ‘war 

on terrorism,’ which has also been fought in Iraq (the war in Iraq is 

not within the scope of this article). As a result of the conflict be-

tween the US and Afghanistan, which was an international armed 

conflict, many Afghani soldiers were captured. Arguments were ad-

vanced that the international community was dealing with an entire-

ly new kind of situation – a new kind of armed conflict that does not 

fit into the classical framework of international humanitarian law 

with its division of armed conflicts into those of international and 

non-international character.  

International humanitarian law governs the conduct of states in war-

fare and protects the victims of war, including prisoners of war. It 

has been proposed that international humanitarian law needs to be 

reformed if it is to be capable of meeting such new challenges as 

those presented by the ‘war on terrorism.’ Doubts concerning the 

usefulness and strength of international humanitarian law had also 

been expressed before 11 September 2001; however, such doubts 

took on new meaning and gained in intensity and frequency post-

9/11.  

The US announced that it was in a ‘state of war’ with terrorism in 

general, and Al Qaida in particular, the so-called ‘war on terrorism’ 

has been treated as an armed conflict, giving rise to a number of 

doubts concerning the character of the conflict and applicable law. 

This debate has contributed to the creation of a state of uncertainty 

and a lack of clarity relating to humanitarian law.
8
 The issue of the 

legal status of those captured in the course of the international 

                                                 
8
 For example, see US Department of Defense News Briefing (n 3) where Donald 
Rumsfeld stated ‘When the Geneva Convention was signed in the mid-20th century, 
it was crafted by sovereign states to deal with conflicts between sovereign states. 
Today the war on terrorism, in which our country was attacked by and is defending 
itself against terrorist networks that operate in dozens of countries, was not con-
templated by the framers of the convention’. For more details see: Steven R Ratner, 
‘Revising the Geneva Conventions to Regulate Force by and Against Terrorists: 
Four Fallacies’ (2003) 1 IDF Law Review 7. 
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armed conflict in Afghanistan, and then transferred to Guantanamo 

Bay, Cuba has become one of the subject’s most controversial ques-

tions, including whether they are prisoners of war (combatants cap-

tured on the battlefield) protected by Third Geneva Convention (GC 

III), or civilian persons protected by Fourth Geneva Convention (GC 

IV)?  

One lesson to be learned from the case of Guantanamo detainees is 

that, despite accusations and doubts, international humanitarian law 

is still working, and continues to be capable of meeting new chal-

lenges. It is possible to locate the phenomenon of the so-called ‘war 

on terrorism’ within the existing framework of humanitarian law. In 

fact, such a phrase can be seen as a metaphor similar to the ‘war on 

hunger’, or the ‘war on poverty’ as declared by Lyndon Johnson, or 

even the ‘war on drugs’ declared by Ronald Reagan. All of them will 

probably be fought indefinitely.
9
 Some elements of the ‘war on ter-

rorism’ understood in this way, constitute armed conflicts – interna-

tional or non-international in their character. As such they are regu-

lated by the international humanitarian law.  

Many United Nations bodies have expressed their views on the ‘war 

on terrorism.’ The UN Security Council emphasised in its resolutions 

1456 (2003) and 1624 (2005)
10
 that States must ensure that any 

measure taken to combat terrorism comply with all their obligations 

under international law. In addition measures in accordance with 

international law, such as international human rights, refugee, and 

                                                 
9
 In this way see also: Allen S Weiner, ‘Law, Just War, and the International Fight 
Against Terrorism: Is It War?’ (2005) Sanford Institute on International Studies 
Working Paper 47/2005, 6 
<http://fsi.stanford.edu/publications/law_just_war_and_the_international_fight_agai
nst_terrorism_is_it_war> accessed 29 September 2013; Peter Kooijmans, ‘Is There a 
Change in the Ius ad Bellum and, if so, What Does it Mean for the Ius in Bello?’ in 
Liesbeth Lijnzaad, Johanna van Sambeek, Bahia Tahzib-Lie (eds), Making the Voice 
of Humanity Heard: Essays on Humanitarian Assistance and International Humani-
tarian Law in Honour of HRH Princess Margiet of the Netherlands (Brill Academic 
2004) 232; Wolfgang S Heinz, Jan-Michael Arend, The International Fight Against 
Terrorism and the Protection of Human Rights (German Institute for Human Rights 
2005) 30. 
10
 UNSC Res 1456 (20 January 2003) UN Doc S/RES/1456, [6]; and UNSC Res 
1624 (14 September 2005) UN Doc S/RES/1624, [4].  
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humanitarian law should be adopted and applied. Similarly, the 

General Assembly in its resolution 57/219 of 2003, titled Protection 

of Human Rights and Fundamental Freedoms While Countering 

Terrorism, confirmed this obligation
11
. In addition, the UN Secretary 

General at the time Kofi Annan emphasized that ‘[r]espect for hu-

man rights, fundamental freedoms and the rule of law are essential 

tools in the effort to combat terrorism – not privileges to be sacri-

ficed at a time of tension’.
12
 The UN Commission on Human Rights 

in its resolution 2004/87, entitled Protection of Human Rights and 

Fundamental Freedoms While Countering Terrorism, corroborates 

this in writing that, ‘States must ensure that any measure taken to 

combat terrorism complies with their obligations under international 

law, in particular international human rights, refugee and humani-

tarian law.’
13
 Respect for international human rights law and inter-

national humanitarian law is not a weakness in the fight against ter-

rorism, but a weapon that can ensure broad international support 

for actions undertaken in the course of this fight.  

Some authors have stated that the Geneva Conventions were never 

meant to regulate every form of war, citing internal wars as an ex-

ample. Except for Common Article 3 this is indeed true. But in the 

case of Afghanistan (Operation Enduring Freedom), this has been an 

international armed conflict. On 7 October 2001, the US and its al-

lies attacked terrorist training camps of Al Qaida and military instal-

lations of the Taliban regime in Afghanistan. By such action the US 

could be said to have decided to ‘locate’ the conflict and thus hold it 

in the legally defined framework of IHL (Art 2 (1) of the GC). In this 

particular situation, the US had a choice to either utilise the actions 

of executive forces such as the police, intelligence resources, or an 

armed reaction. It chose the latter, along with its consequences.  

 

                                                 
11
 UNGA Res 57/219 (27 February 2003) UN Doc A/RES/57/219. 

12
 Kofi Annan, ‘Secretary-General’s Statement at the Special Meeting of the Coun-
ter-Terrorism Committee with Regional Organizations’ (United Nations, 6 March 
2003) <www.un.org/apps/sg/sgstats.asp?nid=275> accessed 29 August 2013. 
13
 ibid. 
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Prisoner of War Status under the Third Geneva Convention  

Under Common Art 2(1) of the four Geneva Conventions, an inter-

national armed conflict exists when hostilities unfold between two or 

more contracting parties. It is irrelevant whether a war is declared, 

or whether the state of war is recognized by one of the parties. It is 

therefore crucial for the applicability of the provisions of the Third 

Geneva Convention Relative to the Treatment of Prisoners of War to 

determine the existence of international armed conflict. International 

armed conflict occurs when a war has been declared, or hostilities 

commence between two or more contracting parties, which are, in 

other words, states.
14
 International armed conflict is equated with an 

inter-state armed conflict. In the Afghan situation the declaration of 

war was not delivered, so the commencement of hostilities remains 

the deciding factor. 

On 7 October 2001, the US attacked Al Qaida terrorist training 

camps and military installations of the Taliban regime in Afghani-

stan.
15
 By doing so, as already noted, the US chose to territorialise 

the conflict, thus keeping it within the legal categories of Art 2 (1) of 

Geneva Conventions. The US response was directed against the Tali-

ban, representing de facto Afghanistan. Al Qaida, acting under the 

control of the Taliban, became a party to the conflict. The nexus be-

tween the Taliban and Al Qaida will be explored below.  

Although the US did not recognise the Taliban as a government of 

Afghanistan it did recognize that the Taliban regime was a party to 

the Conventions, whereas Al Qaida was treated as an international 

terrorist organisation. Furthermore, the recognition of a state or a 

                                                 
14
 Geneva Convention Relative to the Protection of Civilian Persons in Time of War 
(Fourth Geneva Convention 12 August 1949) (entered into force 21 October 1950) 
75 UNTS 287, art 2.  
15
 See George W Bush, ‘Presidential Address to the Nation’ (Office of the Press Sec-

retary, 7 October 2001) <http://georgewbush-
whitehouse.archives.gov/news/releases/2001/10/20011007-8.html> accessed 30 Au-
gust 2013.  
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government is irrelevant and has no bearing upon the existence of 

international armed conflict.
16
  

The GC III regulates the prisoner of war status in Art 4, which reads 

as follows: 

A. Prisoners of war, in the sense of the present Convention, 

are persons belonging to one of the following categories, 

who have fallen into the power of the enemy: 

1. Members of the armed forces of a Party to the con-

flict as well as members of militias or volunteer corps 

forming part of such armed forces. 

2. Members of other militias and members of other vol-

unteer corps, including those organised resistance 

movements, belonging to a Party to the conflict and 

operating in or outside their own territory, even if 

this territory is occupied, provided that such militias 

or volunteer corps, including such organised re-

sistance movements, fulfil the following conditions: 

a. That of being commanded by a person responsible 

for his subordinates; 

b. That of having a fixed distinctive sign recognisable 

at a distance; 

c. That of carrying arms openly; 

d. That of conducting their operations in accordance 

with the laws and customs of war. 

3. Members of regular armed forces who profess alle-

giance to a government or an authority not recog-

nised by the Detaining Power. 

4. Persons who accompany the armed forces without 

actually being members thereof, such as civilian 

                                                 
16
 Lawrence Azubuike, ‘Status of Taliban and Al Qaeda Soldiers: Another View-
point’ (2003) 19 Conneticut Journal of International Law 127, 133. 
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members of military aircraft crews, war correspond-

ents, supply contractors, members of labour units or 

of services responsible for the welfare of the armed 

forces, provided that they have received authoriza-

tion from the armed forces which they accompany, 

who shall provide them for that purpose with an 

identity card similar to the annexed model. 

5. Members of crews, including masters, pilots and ap-

prentices, of the merchant marine and the crews of 

civil aircraft of the Parties to the conflict, who do not 

benefit by more favourable treatment under any oth-

er provisions of international law. 

6. Inhabitants of a non-occupied territory, who on the 

approach of the enemy spontaneously take up arms 

to resist the invading forces, without having had time 

to form themselves into regular armed units, provid-

ed they carry arms openly and respect the laws and 

customs of war.
17
 

Apart from the four conditions contained in Art 4 A(2), two further 

conditions can be inferred, namely: 

1. Belonging to an organised group; 

2. Belonging to a Party to the conflict.
18
 

Art 5 of GC III contains a very important provision:  

(1) The present Convention shall apply to the persons re-

ferred to in Article 4 from the time they fall into the power 

of the enemy and until their final release and repatriation.  

                                                 
17
 Geneva Convention Relative to the Treatment of Prisoners of War (Third Geneva 
Convention 12 August 1949) (entered into force 21 October 1950) 75 UNTS 135.  
18
 In the same way see: Jiri Toman, ‘The Status of Al Qaeda/Taliban Detainees un-
der the Geneva Conventions’ (2002) 32 Israel Yearbook on Human Rights 271, 
290; Yoram Dinstein, The Conduct of Hostilities under the Law of International 
Armed Conflict (CUP 2004) 36. 
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(2) Should any doubt arise as to whether persons, having 

committed a belligerent act and having fallen into the 

hands of the enemy, belong to any of the categories enu-

merated in Article 4, such persons shall enjoy the protec-

tion of the present Convention until such time as their sta-

tus has been determined by a competent tribunal. 

Do the Taliban armed forces and Al Qaida members qualify as pris-

oners of war? The Taliban fighters evidently qualify as POW’s with-

in the terms of Art 4 A (1) of GC III because they are ‘members of 

the armed forces of a Party to the conflict.’ But despite the US ac-

knowledgment that the Taliban were a party to the conflict, POW 

status was denied to those captured. This denial was based on their 

failure to meet so called competency requirements, which are: 

1. Being commanded by a person responsible for his sub-

ordinates; 

2. Having a fixed distinctive sign recognisable at a distance; 

3. Carrying arms openly; 

4. Conducting their operations in accordance with the 

laws and customs of war. 

US Secretary of Defence Donald Rumsfeld stated that: 

… the Taliban ... did not wear uniform, they did not have 

insignia, they did not carry their weapons openly and they 

were tied tightly at the waist to Al Qaida … they would 

not rise to the standard of a prisoner of war.
19
  

                                                 
19
 US Department of Defense, ‘News Transcript: Secretary Rumsfeld Media Availa-
bility en Route to Camp X-Ray’ (US Department of Defense, 27 January 2002) 
<www.defense.gov/transcripts/transcript.aspx?transcriptid=2338> accessed 30 Au-
gust 2013.  
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But on the other hand, he characterised the detainees ‘as enemy 

combatants that we captured on the battlefield,’
20
 so in other 

words – POWs (prisoners of war) protected by the GC III.  

First of all, there is an obvious misunderstanding in such an interpre-

tation of Art 4A(2) as those conditions apply only to ‘irregulars’, but 

not to the armed forces of a party to the conflict. However in the 

case at issue, competency requirements were met. That the leader of 

the Taliban, Mullah Omar, is a spiritual leader does not invalidate 

the condition of a responsible command as long as he is able to 

maintain the type of discipline generally found in the armed forces. 

And even if the Mullah Omar did not know that the September 11
th
 

attacks would take place or did not know the details of it, as the re-

sponsible commander he could be held criminally responsible for 

failing to prevent those attacks.
21
 

Turning to the requirement of having a fixed distinctive sign recog-

nisable at a distance, the Taliban wore black turbans, which could 

be regarded as a distinctive sign since it is fully accepted that a rec-

ognisable sign does not have to be a uniform.
22
 Indeed, the US Army 

                                                 
20
 US Department of Defense news briefing referred to in Amnesty International 
Memorandum, ‘United States of America: Memorandum to the US Government on 
the rights of people in US custody in Afghanistan and Guantánamo Bay’ (Amnesty 
International, 12 April 2002) 
<www.amnesty.org/en/library/info/AMR51/053/2002/en> accessed 30 August 2013.  
21
 In the same way see: Luisa Vierucci, ‘Prisoners of War or Protected Persons qua 
Unlawful Combatants? The Judicial Safeguards to which Guantanamo Bay Detain-
ees are Entitled’ (2003) 2 Journal of International Criminal Justice 284. In accord-
ance with the doctrine of superior and command responsibility found in customary 
international humanitarian law and the Rome Statute of the International Criminal 
Court, the commander (here Mullah Omar) could be criminally responsible if he or 
she, having had an effective control over the troops, ‘should have known’ about 
those attacks and did not prevent them: as he might have not been able to do it at 
the time they were being committed or were about to be committed, or after their 
commitment failed to take steps to bring those responsible to justice (after those 
unlawful attacks have taken place). See the Rome Statute of the International Crim-
inal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 90, 
art 28. 
22
 ICRC, ‘Commentary of Article 4 Part 1: Convention (III) Relative to the Treat-
ment of Prisoners of War’ (ICRC, 12 August 1949) 
<www.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?viewComments=LookUpCOMART
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Manual adopts the same position, ‘… less than the complete uniform 

will suffice. A helmet or headdress which would make the silhouette 

of the individual readily distinguishable from that of an ordinary ci-

vilian would satisfy this requirement’.
23
 Although those requirements 

are not relevant in relation to the armed forces of a party to the con-

flict, it is worth stating clearly that there were no grounds for the US 

administration to deny POW status to the Taliban armed forces.  

Furthermore, in case of any lingering doubt, Art 5 applies; this will 

be analysed below. The establishment of armed forces is part of the 

exercise of sovereignty. Such armed forces are presumed to meet the 

competency conditions and, therefore, a State Party to the conflict 

should not be able to deny the armed forces of another party the 

protection of POW status by referring to Art 4A(1) conditions, 

which GC III did not put therein. The states are responsible for the 

use of force by their armed forces. When competency requirements 

appear unfulfilled, international law holds the state responsible. This, 

however, does not deny that the armed forces are indeed those of 

that state, which means that POW status cannot be denied to such 

forces.
24
  

The legal status of Al Qaida members as POWs is more difficult to 

establish. This is mainly due to the lack of certainty on the type of 

links existing between Al Qaida and the Taliban. If Al Qaida mem-

bers formed part of the armed forces of the Taliban, a party to the 

conflict, they would be entitled to POW status in accordance with 

Art 4A(1) of GC III. It is generally true that the Taliban and Al Qai-

da complemented each other, as bin Laden provided resources to the 

Taliban while the latter provided a safe haven to the former, espe-

                                                                                                               
&articleUNID=2F681B08868538C2C12563CD0051AA8D> accessed 30 August 
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23
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cially given their previous activities (series of terrorist acts)
25
 that 

made Al Qaida become increasingly troublesome to states.  

In addition, despite demands made by the United Nations
26
 and 

many states to hand over bin Laden, the Taliban refused, arguing 

that bin Laden was a guest and that it was contrary to its religion to 

hand over a guest. Even after the September 11 attacks, the Taliban 

still refused to extradite bin Laden without evidence of his guilt. The 

refusal of the Taliban government to hand over Osama bin Laden 

for trial in the US tends to indicate the existence of a control type of 

relationship in the sense that the Taliban knowingly harboured bin 

Laden. Al Qaida was so integrated into the Taliban that it was un-

clear which was controlling the other. The September 11 attacks, 

and by holding the Taliban responsible for the actions of Al Qaida, 

gave credence to the theory that they were, or were perceived to be, 

intertwined.  

Such an equation of Al Qaida with the Taliban not only solves a 

practical problem concerning the POW status but also resolves the 

question whether the UN Charter provisions on the use of force ap-

ply to non-state entities.
27
  

Turning to Al Qaida members as POWs, it should be noted that the 

declared targets of the war were the Taliban and Al Qaida. For that 

reason, Al Qaida became a de facto party to the conflict. Although 

the GC III applies only to states, from the spirit of the Convention a 

conclusion can be drawn that in a situation where a non-state actor 

                                                 
25
 For example: the 1993 New York World Trade Center bombing, the 1998 bomb-
ing at US Embassies in Kenya and Tanzania, the 2000 bombing of the US ship USS 
Cole in Yemen, the 1996 bombing of the Khobar military complex in Saudi Arabia.  
26
 UNSC Res 1267 (15 October 1999) UN Doc S/RES/1267; and UNSC Res 1333 
(19 December 2000) UN Doc S/RES/1333. 
27
 Joshua S Clover, ‘“Remember, We’re the Good Guys”: The Classification and 
Trial of the Guantanamo Bay Detainees’ (2004) 45 South Texas Law Review 351, 
362; Ruth Abril-Stoffels, ‘From Guantanamo to Bagdad: Legal Statute and Treat-
ment Given to the Detainees in the “War Against Terrorism”’ in Pablo Antonio 
Fernández-Sánchez (ed), The New Challenges of Humanitarian Law in Armed Con-
flicts: In Honour of Professor Juan Antonio Carrillo-Salcedo (Martinus Nijhoff 
2005) 181.  



Agnieszka Szpak 

389 

is recognised as an enemy in a war, GC III would also grant its pro-

tection to such a party.
28
 During the conflict in Afghanistan the Tali-

ban and Al Qaida were so integrated that they could be treated as 

one and the same. They fought alongside each other making it diffi-

cult to distinguish between the Taliban and Al Qaida. In the spirit of 

GC III the nexus between the two was sufficient to subsume Al Qai-

da members into the armed forces of the Taliban. From the fact that 

the Taliban was the de facto government of Afghanistan and exer-

cised control over 80% of the territory, we could deduce that Al 

Qaida operated under the control and protection of the Taliban. If 

the Taliban so desired, it could have taken a more adverse approach 

towards Al Qaida.  

The consequence of that equation theory would be treating Al Qaida 

soldiers as members of militias and volunteer corps, forming part of 

armed forces of a party to the conflict and granting them POW sta-

tus.
29
 It must also be stressed that it is not international law that de-

termines what kind of forces constitute a regular army, but national 

law. Every state has a right to determine the structure or composi-

tion of its armed forces. They may even consist entirely of militias or 

volunteer corps.  

The extension of POW status to Al Qaida soldiers would not dimin-

ish their criminal responsibility for previous terrorist acts, up to and 

including September 11. It would only insulate them from prosecu-

tion for the mere fact of fighting in Afghanistan, but not for their 

alleged criminal responsibility for crimes under international law 

that were committed during the conflict. Those who committed war 

crimes should be punished, but their crimes should not be used as an 

excuse to deprive others of the protection due to POWs. The only 

unfavourable implication, in terms of what might be seen from the 

US government, would be that those Al Qaida members who were 

not involved in prior terrorist actions would be entitled to release 
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upon cessation of hostilities in Afghanistan. Such a measure, howev-

er, might arguably be not too high a price to pay for complying with 

the principle of humanitarianism.  

The US administration has, however, refused to grant POW status to 

Al Qaida members. Justifying its position, it argued that Al Qaida 

soldiers could only be entitled to POW status within the scope of Art 

4A(2),
30
 provided that they fulfil so called competency requirements, 

mentioned above. The US Secretary of Defence summarised the posi-

tion of Al Qaida members involved in the conflict in Afghanistan in 

the following way: 

The Al Qaida is not a country. They did not behave as an 

army. They did not wear uniforms. They did not have in-

signia. They did not carry their weapons openly. They are 

a terrorist network. It would be a total misunderstanding 

of the Geneva Convention if one considers Al Qaida, a ter-

rorist network, to be an army.
31
  

The US should follow its own example from the Vietnam War when 

POW status was granted to as many captured as possible, fully in 

conformity with the principle of humanitarianism and values embod-

ied in GC III.
32
  

Assuming that the competency requirements were applicable to Al 

Qaida soldiers, in the US view they would only meet two of them. 

The position taken by the US can be summarised as follows: con-

cerning the first condition of being commanded by a person respon-

sible for his subordinates, there seems to be no doubt that Al Qaida 

is an organised group with a responsible command structure. The 

solid cell structure enables mobilisation of a high number of mem-

                                                 
30
 Article 4A(2) states: ‘Members of other militias and members of other volunteer 
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bers and huge resources. The attacks of September 11 imply a strong 

organisational capability.
33
  

The US administration, however, claims that Al Qaida fails to meet 

the further three expressis verbis provided requirements. These con-

ditions were not fulfilled by the persons who carried out the attacks 

on 11 September 2001. They did not carry their arms openly, while 

they also deliberately aimed to blend in with civilian persons. The 

principle of their action was to act by surprise. The Al Qaida mem-

bers had no distinctive sign as they operated clandestinely. Use of 

such methods of combat would deprive the Al Qaida members of 

POW status because it also contravenes the requirement of conduct-

ing its operations in accordance with the laws and customs of war.  

Turning to the conditions not explicitly expressed but inferred from 

Art 4 (belonging to an organised group and belonging to a Party to 

the conflict), it must be stated that to belong to a Party to the con-

flict, a factual link is required.
34
 According to the US it would be ra-

ther difficult to furnish evidence for existence of the factual link, 

mentioned above. That means that the condition of belonging to a 

Party to the conflict was not met. Concerning the condition of be-

longing to an organised group, there seems to be no doubt about it 

being fulfilled as Al Qaida operates on a high level of organisation. 

Although the units are independent of each other there is also a lead-

ing authority above these groups.   

In short, the US position is that the conditions of belonging to an 

organised group and being commanded by a person responsible for 

their subordinates were met by Al Qaida members, unlike the other 

requirements, which would mean that they are not entitled to POW 

status. 

Are there any grounds that undermine some of the US arguments? 

Of course there are. Although the US claimed that Al Qaida soldiers 

did not have a distinctive sign, during the conflict in Afghanistan it 
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did not prevent US soldiers from fighting against Al Qaida by reason 

of not being able to distinguish between Al Qaida members and civil-

ians. It means that the former did, in fact, distinguish themselves 

from the latter. It would also imply that Al Qaida fighters carried 

their weapons openly and in this way contributed to being distin-

guishable.  

Referring to the condition of belonging to a Party to the conflict, I 

refer to the earlier remarks where I tried to prove that there is evi-

dence for existence of a nexus between Al Qaida and the Taliban, 

representing de facto Afghanistan, sufficient to make Al Qaida a par-

ty to the conflict. However, if competency requirements were appli-

cable to Al Qaida soldiers these would still not meet the condition of 

conducting operations in accordance with the laws and customs of 

war. The failure to even meet one condition strongly reinforces calls 

for treating Al Qaida in a similar way to captured Taliban soldiers 

(who were granted POW status). In no way would this hinder the 

prosecution of those responsible for crimes under international 

law.
35
  

At this point we have come to the term ‘unlawful combatants,’ 

which was used by Rumsfeld to determine the position of the Guan-

tanamo detainees. The term is not used as such by the Geneva Con-

ventions or other humanitarian law treaties. It was created by the US 

Supreme Court’s controversial 1942 decision in the Ex Parte Quirin 

case, which defined the status of eight German soldiers that landed 

and committed acts of war in civilian clothes on the US territory.
36
 

The Court stated that:  

… lawful combatants are subject to capture and detention 

as prisoners of war by opposing military forces. Unlawful 

combatants are likewise subject to capture and detention, 

but in addition they are subject to trial and punishment by 
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military tribunals for acts which render their belligerency 

unlawful.
37
  

It should be stressed, however, that when the concept of ‘unlawful 

combatants’ was used by the US Supreme Court in Ex Parte Quirin, 

GC III did not yet exist. The issue of ‘unlawful combatants’ may be 

explained as follows: if the Taliban and Al Qaida members are re-

garded as ‘unlawful combatants’ then they are simply civilian per-

sons who illegally participated in armed hostilities. Thus the Geneva 

Convention IV relative to the protection of civilian persons in time of 

war applies. They can be punished for participation in armed hostili-

ties. Through distinguishing ‘lawful’ and ‘unlawful’ combatants the 

US is attempting to avoid application of the conventions. For reasons 

explored above, the term ‘unlawful combatant’ has no place in inter-

national humanitarian law and the detainees should be accorded 

protection under the Third or the Fourth Geneva Convention. There 

is no intermediate status. 

 

Article 5 Tribunals 

According to Art 5 of the GC III: 

(1) The present Convention shall apply to the persons re-

ferred to in Article 4 from the time they fall into the power 

of the enemy and until their final release and repatriation.  

(2) Should any doubt arise as to whether persons, having 

committed a belligerent act and having fallen into the 

hands of the enemy, belong to any of the categories enu-

merated in Article 4, such persons shall enjoy the protec-

tion of the present Convention until such time as their sta-

tus has been determined by a competent tribunal.  

This is an important provision that creates a temporary protection 

for all persons who have committed a belligerent act and conse-

quently captured, equal to that enjoyed by prisoners of war. This is 
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especially true in case of doubt as to their categorisation according to 

one of the classes enumerated in Art 4 of GC III.  

GC III gives no indication concerning the type of tribunal or the 

rules that should apply in the process of status determination. As we 

read in the ICRC Commentary to the Geneva Conventions: 

… at Geneva in 1949, it was first proposed that for the 

sake of precision the term ‘responsible authority’ should be 

replaced by ‘military tribunal.’ This amendment was based 

on the view that decisions which might have the gravest 

consequences should not be left to a single person, who 

might often be of subordinate rank. The matter should be 

taken to a court, as persons taking part in the fight with-

out the right to do so are liable to be prosecuted for mur-

der or attempted murder, and might even be sentenced to 

capital punishment. This suggestion was not unanimously 

accepted, however, as it was felt, that to bring a person be-

fore a military tribunal might have more serious conse-

quences than a decision to deprive him of the benefits af-

forded by the Convention. A further amendment was 

therefore made ... stipulating that a decision regarding per-

sons whose status was in doubt would be taken by a 

‘competent tribunal,’ and not specifically military tribu-

nal.
38
  

The composition of the tribunal, in terms of its functioning and the 

rules it will apply, are left to the discretion of each High Contracting 

Party to GC III. The tribunal may be military, civil or administrative 

in nature (even a military commission) as long as the internationally 

accepted judicial standards are respected. Most of all, however, such 

requirements mean that a ‘competent tribunal’ should be independ-

ent, fair and impartial and established by law.  

Why was Art 5 adopted if the provisions of Art 4 appear to have 

been adequate? While it is true that the status of the majority will be 
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decided by the application of Art 4, some cases of doubt concerning 

persons falling into the hands of the enemy will nevertheless remain. 

Again, the commentary to the Geneva Conventions provides useful 

guidance. The aim of Art 5 was to address situations where doubt 

arises as to whether a person belongs to one of the categories in Art 

4 and to prevent such determination decisions being made by a single 

person, one who might often be of subordinate rank. It is clear that 

the reason for the adoption of Art 5 relates to individual cases and 

that status determinations should be made on a case by case basis.
39
 

As has already been stated, the US government denied POW status to 

the Guantanamo detainees without judicial determination, on the 

basis that no doubt existed. At first, it was stated that GC III was not 

applicable to all of the detainees, and then on 7 February 2002 the 

US government determined that the GC applied only to members of 

the Taliban (while POW status was still denied). This suggests that 

there existed clear evidence of doubt, despite Richard Boucher, a 

spokesman of the US Department of State, stating:  

… the Geneva Convention says that if there is any doubt, 

then a competent tribunal should be convened to review 

these things. We don’t think there is any doubt in this situ-

ation. The White House, in their announcements yesterday, 

I think, made quite clear why there is no doubt about Tal-

iban people involved. All of these people have been 

screened several times before they were taken, and after 

they were taken to Guantanamo, and we don’t think there 

is any doubt in these cases ... I think ... if there is any fac-

tual or reasonable basis for doubt, then of course we 

would be willing to review this. But at this point, we’re not 

aware of anything in all these interviews that raises any 

doubt about these people ... There was nothing in that ex-

amination of the facts of the situation that raises any 

doubts that would lead us to believe that they might quali-

fy, and therefore we believe firmly that they don’t. Now, 
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should something come up that would change that, I’m 

sure we would review it.
40
  

It must be stressed, however, that there is nothing in the wording of 

Art 5 of the GC III or in the official ICRC Commentary that would 

suggest that the doubt is limited to the one entertained by the De-

taining Power. The ICRC in its commentary makes clear that the 

Conventions should be interpreted broadly, including Art 5. There 

are some indicators in favour of strong doubt existing among nu-

merous international bodies and scholars.  

For example, the UN High Commissioner for Human Rights stated 

on 16 January 2002 that:  

All persons detained in this context are entitled to the pro-

tection of international human rights law, in particular the 

relevant provisions of the International Covenant on Civil 

and Political Rights (ICCPR) and the Geneva Conventions 

of 1949. The legal status of the detainees, and their enti-

tlement to prisoner-of-war (POW) status, if disputed, must 

be determined by a competent tribunal, in accordance with 

the provisions of Article 5 of the Third Geneva Conven-

tion. All detainees must at all times be treated humanely, 

consistent with the provisions of ICCPR and the Third 

Geneva Convention. Any possible trials should be guided 

by the principle of a fair trial, including the presumption 

of innocence, provided for in the ICCPR and the Third 

Geneva Convention.’
41
  

The Inter-American Commission on Human Rights’ Decision on Re-

quest for Precautionary Measures adopts the same line of reasoning. 

The Commission came to the conclusion that: 

… precautionary measures are both appropriate and nec-

essary in the present circumstances, in order to ensure that 

the legal status of each of the detainees is clarified and that 
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they are afforded the legal protections commensurate with 

the status that they are found to possess, which may in no 

case fall below the minimum standards of non-derogable 

rights. On this basis, the Commission hereby requests that 

the United States take the urgent measures necessary to 

have the legal status of the detainees at Guantanamo Bay 

determined by a competent tribunal.
42
  

In addition, the International Commission of Jurists
43
 stated that the 

7 February 2002 decision of the US President to apply Geneva Con-

vention to the conflict in Afghanistan, but to deny POW status to the 

detainees, was ‘incorrect in law.’
44
  

Another example of existing doubts was a survey conducted among 

leading experts in international humanitarian law by the War Crimes 

Project on 21 February 2012. Its results showed that: 

… most of the experts ... believe that the Taliban should 

be granted POW status, citing Article 4 of the Third Gene-

va Convention, which defines prisoners of war as ‘mem-

bers of armed forces of a Party to the conflict as well as 

members of militias or volunteer corps forming part of 

such armed forces’. Although there was disagreement 

about the legal status of Al Qaida who have been captured, 

most agreed that the Administration had not taken neces-

sary steps under international law to determine their sta-

tus …
45
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Arguably, the authoritative body on the provisions of the Geneva 

Conventions, the International Committee of the Red Cross, added 

that there were ‘divergent views between the United States and the 

ICRC on the procedures which apply on how to determine that the 

persons detained are not entitled to prisoner of war status.’
46
  

In conclusion, from the opinions expressed by bodies such as the 

ICRC, the UNHCHR, as well as the international humanitarian law 

experts surveyed by the War Crimes Project and the International 

Commission of Jurists, there appears to be strong and clear evidence 

of substantial doubt. Furthermore, many non-governmental organi-

sations, such as Amnesty International or Human Rights Watch, be-

lieve that the Guantanamo detainees should be granted POW status 

(the Taliban as well as Al Qaida members). At the same time, any 

dispute about their status must be determined by a competent tribu-

nal that respects due process rights.  

Consequently, until such time the detainees must be presumed to be 

prisoners of war.
47
 Through the arguments so far presented, I am 

convinced that Al Qaida fighters should be granted POW status, 

which would in no way hinder the possibility of holding responsible 

those who committed war crimes, or crimes against humanity. But 

despite this belief, in the present situation, doubts and uncertainties 

should be clarified in accordance with Art 5 of GC III. It is a far bet-

ter, just, and most of all lawful, determination, compared to the bla-

tantly wrong status determination decision made by Bush. 

 

The Applicability of the Fourth Geneva Convention Relative to 

the Protection of Civilian Persons in Time of War 

In this part of the article, I will analyse the applicability of GC IV. 

There seem to be no doubt that members of the Taliban qualify as 

prisoners of war. However, controversies exist concerning the status 

of Al Qaida fighters. For the reasons mentioned above, I believe they 
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should also be granted POW status. However, let us assume that Al 

Qaida members do not qualify as POWs. Does this mean that they 

are deprived of any protection? Does a legal vacuum exist? The an-

swer is, of course, negative.  

In accordance with Art 4 of GC IV, persons protected by the Con-

vention are those who, at a given moment, and in any manner what-

soever, find themselves in the hands of a party to a conflict, or occu-

pying power of which they are not nationals. Nationals of a state 

which is not bound by the Convention are not protected by it. Na-

tionals of a neutral state, who find themselves in the territory of a 

belligerent state, and nationals of a co-belligerent State, shall not be 

regarded as protected persons, while the state of which they are na-

tionals has normal diplomatic representation in the state in whose 

hands they are. Persons protected by the Geneva Convention for the 

Amelioration of the Condition of the Wounded and Sick in Armed 

Forces in the Field, the Geneva Convention for the Amelioration of 

the Condition of the Wounded, Sick and Shipwrecked Members of 

Armed Forces at Sea, or the Geneva Convention Relative to the 

Treatment of Prisoners of War shall not be considered protected per-

sons within the meaning of the present Convention.
48
  

According to the ICRC Commentary: 

… the definition of protected persons ... is a very broad 

one which includes members of the armed forces – fit for 

service, wounded, sick or shipwrecked – who fall into en-

emy hands. The treatment which such persons are to re-

ceive is laid down in special Conventions to which the 

provision refers. They must be treated as prescribed in the 

texts which concern them. But if, for some reason, prison-

er of war status – to take one example – were denied to 

them, they would become protected persons under the pre-

sent Convention.
49
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Protected persons must also fulfil certain nationality requirements. 

The person must not be a national of the party to the conflict under 

whose control they find themselves. This nationality limitation im-

plies those civilians, US citizens, or allied forces that fall into the 

hands of their country’s armed forces during the conflict in Afghani-

stan; do not enjoy the full set of rights enumerated in GC IV.  

A second nationality limitation is based on the existence of diplomat-

ic relations. Pursuant to Art 4(2) of the GC IV, nationals of a neutral 

state who find themselves in the territory of a belligerent state, and 

nationals of a co-belligerent state, are not regarded as protected per-

sons as long as the state of their nationality maintains normal diplo-

matic relations with the state in whose hands they are being held. 

This provision may deprive, for example, Pakistani and British citi-

zens in Afghanistan of the status of protected persons as long as 

those states maintain diplomatic relations with the US. In both ex-

ceptions those persons are subject to general protection of Part II of 

the GC IV entitled, ‘General Protection of Populations against Cer-

tain Consequences of War.’
50
 

Civilians may not participate in hostilities with the exception of levée 

en masse. In this context it is important to stress that during unlaw-

ful participation in hostilities, the civilian forfeits their protection 

and exposes themselves to attacks, and consequently, may no longer 

claim to be immune from such attacks. Still, such an individual re-

tains their status as a protected person and does not become a com-

batant. It is expressis verbis stated in Art 51 (3) of Additional Proto-

col I of 1977, which reads as follows: ‘civilians shall enjoy the pro-
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tection afforded by this section, unless and for such time as they take 

a direct part in hostilities.’
51
  

Although the US is not a party to the Protocol, this provision may be 

a helpful guidance in this case. It must be stressed that the fact that 

civilians have at some time taken direct part in the hostilities does 

not make them lose their immunity from attacks indefinitely. If civil-

ians laid down their arms, or surrendered having no other means of 

defence, they must not be attacked.
52
 

What should also be underlined is the possibility to punish civilians 

for unlawful participation in hostilities. The ICRC Commentary 

once again proves to be useful. In the context of punishment for un-

lawful participation in hostilities, it reads:  

… there are certain cases about which some hesitation may 

be felt. We may mention, first, the case of partisans, to 

which Art 4 A (2) of the Third Convention refers. Mem-

bers of resistance movements must fulfil certain stated 

conditions before they can be regarded as prisoners of war. 

If members of a resistance movement who have fallen into 

enemy hands do not fulfil those conditions, they must be 

considered to be protected persons within the meaning of 

the present Convention. That does not mean that they 

cannot be punished for their acts, but the trial and sen-

tence must take place in accordance with the provisions of 

Article 64 and the Articles which follow it.
53
 

In the case of qualifying Al Qaida members as protected persons, the 

US would be responsible for unlawfully detaining civilians outside an 
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occupied territory after their capture. According to Arts 49 and 76 of 

the GC IV: 

(49) individual or mass forcible transfers, as well as depor-

tations of protected persons from occupied territory to the 

territory of the Occupying Power or to that of any other 

country, occupied or not, are prohibited, regardless of 

their motive;  

(76) Protected persons accused of offences shall be de-

tained in the occupied country, and if convicted they shall 

serve their sentences therein ...
54
  

In accordance with the said provision in our case, civilians who fall 

into US hands in Afghanistan may not be held in Guantanamo, but 

only in Afghanistan. Whereas prisoners of war may be held in every 

corner of the earth, civilians should remain in an occupied country. 

In conclusion, all persons held in Guantanamo Bay must be either 

combatants (POWs when in enemy hands) or civilians. Such a state-

ment is emphasised in the ICRC Commentary to Art 4 of GC IV, 

where we read:  

Every person in enemy hands must have some status under 

international law: he is either a prisoner of war and, as 

such, covered by the Third Geneva Convention, a civilian 

covered by the Fourth Convention, or again, a member of 

the medical personnel of the armed forces who is covered 

by the First Convention. There is no intermediate status; 

nobody in enemy hands can be outside the law. We feel 

that that is a satisfactory solution – not only satisfying to 

the mind, but also, and above all, satisfactory from the 

humanitarian point of view.
55
   

                                                 
54
 Fourth Geneva Convention (n 14). 

55
 ibid 51. This position was confirmed by the International Tribunal for the Former 
Yugoslavia (ICTY) in Prosecutor v Delalić & Delić (Judgement) ICTY-96-21-T (16 
November 1998), in which the Tribunal stated: ‘It is important, however, to note 
that this finding is predicated on the view that there is no gap between the Third 
and the Fourth Geneva Conventions. If an individual is not entitled to the protection 
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The Applicability of Human Rights Law 

What should be stressed is that, contrary to the position of the US 

government, human rights law does not cease to apply in the course 

of an armed conflict, and that no legal vacuum has been shown in 

which people can be deprived of their liberty on this basis. There are 

various provisions of international law and standards applicable 

which contain rights to which the detainees are entitled. Those pro-

visions are included most of all in the Universal Declaration of Hu-

man Rights of 1948, International Covenant on Civil and Political 

Rights of 1966, Inter-American Declaration on the Rights and Duties 

of Men of 1948, American Convention on Human Rights (1969), 

Body of Principles for the Protection of All Persons under Any Form 

of Detention or Imprisonment (1988), and the Basic Principles on the 

Role of Lawyers (1990) – all of which are often considered to be cus-

tomary international law.  

International humanitarian law and human rights law mutually 

complement and support each other. They have much in common, 

especially in the sphere of their goals and stipulations. The common 

goals of those two branches of law are the protection of life, health, 

and human dignity. This is mirrored by the content of particular 

norms. The detainees are protected by such international humanitar-

ian and human rights instruments; this protection includes among 

others the fundamental right to a fair trial and habeas corpus.
56
  

As a result, it appears daunting that the US – which considers itself a 

beacon of justice, human rights and the rule of law – arbitrarily and 

illegally deprived the detainees of liberty. The aim of the detention 

has not been to prevent the return of the POWs to the battlefield (as 

                                                                                                               
of the Third Convention as a prisoner of war (or the First or Second Convention) he 
or she necessarily falls within the ambit of Convention IV, provided that its article 4 
requirements are satisfied’ [271]. 
56
 On the relationship between international humanitarian law and human rights 
law and their applicability to the situation of an armed conflict see: Hans-Joachim 
Heintze, ‘On the Relationship Between Human Rights Law Protection and Interna-
tional Humanitarian Law’ (2004) 86(856) IRRC 789. 
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it should be, and which would be legal) but, rather, extracting from 

them intelligence information and, as such, is contrary to the Geneva 

Conventions. Moreover many of the interrogation techniques, such 

as the use of dogs, exposure to extreme temperatures, and the depri-

vation of sleep or isolation, cause severe suffering – with reasonable 

grounds to believe that torture has been used in Guantanamo Bay.
57
 

A question that one might ask is, is there any justification for using 

torture? Should the US torture one person in order to potentially 

save the lives of thousands of people?
58
  

The next abuse by the US concerns the right to use force. This took 

place mainly during the transfer of the detainees to Guantanamo Bay 

and during the force-feeding of the detainees. The conduct of the lat-

ter was torture. During the transfer prisoners of war were chained, 

hooded, forced to wear goggles, making it impossible to see anything, 

and ear-muffs, making it impossible to hear anything. American sol-

diers in Guantanamo Bay beat the detainees, kicked them, stripped 

them naked and forcefully groomed them. These are but a few ex-

amples. Such treatment also reaches the level of torture as it causes 

                                                 
57
 The term ‘torture’ means any act by which severe pain or suffering, whether phys-
ical or mental, is intentionally inflicted on a person for such purposes as obtaining 
from him or a third person information or a confession, punishing him for an act he 
or a third person has committed or is suspected of having committed, or intimidat-
ing or coercing him or a third person, or for any reason based on discrimination of 
any kind, when such pain or suffering is inflicted by or at the instigation of or with 
the consent or acquiescence of a public official or other person acting in an official 
capacity. It does not include pain or suffering arising only from, inherent in, or inci-
dental to lawful sanctions. See: Convention Against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment (adopted 10 December 1984, en-
tered into force 16 June 1987) 1465 UNTS 85, art 1 (CAT). 
58
 For more details see: Alan M Dershowitz, ‘Is It Necessary To Apply “Physical 
Pressure” To Terrorists – And To Lie About It?’ (1989) 23 Israel Law Review 192; 
Alan M Dershowitz, ‘The Torture Warrant: A Response To Professor Strauss’ 
(2003) 48 New York School of Law Review 275; Ben Saul, ‘Torture Degrades Us 
All’ (Essays & Articles, 12 September 2005) 
<http://essayus.blogspot.com/2005/12/torture-degrades-us-all.html> accessed 29 
August 2013. 
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severe pain or suffering to the victims in order to inhibit or punish 

them.
59
  

What is also very disturbing is the fact that the conditions of intern-

ment negatively affected the mental health of the detainees; granting 

medical care depended on the detainees’ cooperation with the inter-

rogators. Furthermore, this care was commonly refused, delayed 

without justification, or deemed improper. Detainees were subject to 

medical treatment without their consent including being sedated with 

drugs and force-feeding, while doctors systematically violated the 

rules of medical ethics.
60
 In a few cases the conditions of internment 

led to mental illness, self-injurious acts, and both individual and col-

lective suicide attempts (in June 2006 three such attempts succeeded 

and in May 2007 one), as well as long lasting hunger strikes.  

Such evidence has been presented by the UN Committee Against 

Torture from 2006 (May).
 61
  The Committee stated that indefinite 

detention of people in Guantanamo Bay without charge is in itself an 

infringement of the Convention Against Torture (1984), calling the 

US to close the Guantanamo Bay camp, respect and implement the 

rights of the detainees to a fair trial and their release with the reser-

vation that they cannot be sent to States where they may be tortured.  

 

What to Do with the Detainees – 10 Years Later 

On 22 January 2009, newly inaugurated US President Barack 

Obama signed Executive Order 13492, committing his administra-

tion to resolving the cases of the detainees held at Guantanamo as 

promptly as possible, closing the detention facility ‘no later than one 

                                                 
59
 See UN Commission on Human Rights (UNCHR), ‘Situation of Detainees at 
Guantanamo Bay’ (15 February 2006) UN Doc E/CN.4/2006/120. 
60
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61
 UN Committee Against Torture (UNCAT), ‘Conclusions and recommendations of 
the Committee against Torture - United States of America’ (18 May 2006) UN Doc 
CAT/C/US/CO/2. 
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year from the date of this order.’
62
 Unfortunately, hopes for an end 

to the Guantanamo detentions have receded over subsequent months 

and years. This has been partly due to the fact that members of US 

Congress sought to block the closure of the facility.
63
 At the same 

time, diplomatic efforts to find solutions for detainees who cannot be 

returned to their home countries for fear of the human rights viola-

tions they would face there have been undermined by the refusal of 

the US authorities to release any of them within mainland US.
64
  

Unfortunately, while the Obama Administration undertook some 

initial steps to close Guantanamo, it was eventually determined that 

some detainees were too dangerous to be released, but cannot be 

tried because of insufficient evidence. Consequently, they continue to 

be detained indefinitely.
65
 As K M Rotunda noted:  

... the class of detainees who have the least protection are 

those detainees who have the least amount of evidence 

against them. The government announces that they are 

dangerous, but the government does not have sufficient ev-

idence to persuade a neutral fact-finder of that belief. The 

detention for this class of detainees is also indefinite. An 

                                                 
62
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White House, 22 January 2009) <www.whitehouse.gov/the_press_office/Closure 
OfGuantanamoDetentionFacilities> accessed 29 August 2013. See also: Frederico 
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Office’ (2010) 2 Amsterdam Law Forum 23, 27-28. 
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 Erin B Corcoran, ‘Obama’s Failed Attempt to Close Gitmo: Why Executive Or-
ders Can’t Bring About Systemic Change?’ (2011) 9 University of New Hampshire 
Law Review 207, 209. 
64
 Amnesty International, ‘Future of Guantánamo detainees must be resolved’ (Am-

nesty International News, 18 November 2009) <www.amnesty.org/en/news-and-
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August 2013.  
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 See Barack Obama, ‘Remarks on National Security’ (White House Office of the 
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administrative decision – not a trial – imposes indefinite 

imprisonment.
66
  

Despite pre-electoral promises, the Obama administration has 

adopted the global ‘war’ framework devised under the Bush admin-

istration. The administration asserted in January 2010 that four doz-

en of the Guantanamo detainees could neither be prosecuted nor re-

leased, but should remain in indefinite military detention without 

charge or criminal trial under the unilateral interpretation of the law 

of war.
67
 Although Obama, in his Remarks on National Security 

(2009), said that Al Qaida terrorists and their affiliates are at war 

with the United States, and those that we capture - like other prison-

ers of war - must be prevented from attacking us, this does not mean 

that they should be granted prisoner of war status.  

It should be mentioned here that on 20 November 2008, the US Dis-

trict Court for the District of Columbia, in the case of Boumediane 

et al v G W Bush, issued its crucial verdict. It was the result of the 12 

June 2008 judgment of the US Supreme Court, holding that the pris-

oners had a right to habeas corpus under the United States Constitu-

tion, and that the Military Commissions Act of 2006 was an uncon-

stitutional suspension of that right.
68
 This case concerned the Bosni-

an-Algerians who were abducted from Sarajevo despite two judg-

ments in their favour ordering their release by the Bosnia and Herze-

govina courts.   

The district court’s verdict concerned the government’s allegation 

that the men had ‘planned to travel to Afghanistan to take up arms 

against US and allied forces,’ and that this constituted ‘support’ of Al 

Qaida under the definition of an ‘enemy combatant’. The court, un-

                                                 
66
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67
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der Judge Richard Leon, had decided earlier that the term ‘enemy 

combatant’ was a sign of the chaotic imprecision of the government’s 

detention policies that no single definition existed until the court 

ruled that an ‘enemy combatant’ was someone ‘who was part of, or 

supporting, Taliban or Al Qaida forces, or associated forces that are 

engaged in hostilities against the US or its coalition partners. This 

includes any person who has committed a belligerent act or has di-

rectly supported hostilities in aid of enemy armed forces.’  

The petitioners had also contended that the government had ‘not 

shown by a preponderance of the evidence that any of the petitioners 

planned to travel to Afghanistan to engage US forces, and, even if the 

government had shown that petitioners had such a plan, a mere plan, 

unaccompanied by any concrete acts, is not — as a matter of law — 

“supporting” al-Qaeda within the meaning of the Court’s definition 

of “enemy combatant”.’ Judge Leon declared that the government 

had ‘failed to show by a preponderance of the evidence that any of 

the petitioners, except for one, either had, or committed to, such a 

plan.’ He explained that the government had relied ‘exclusively on 

the information contained in a classified document from an unnamed 

source,’ but stressed that this information — ‘the only evidence in 

the record directly supporting each detainee’s alleged knowledge of, 

or commitment to, this supposed plan’ — was inadequate, because, 

although the government had ‘provided some information about the 

source’s credibility and reliability,’ it had not ‘provided the Court 

with enough information to adequately evaluate the credibility and 

reliability of this source’s information.’  

Judge Leon also noted that, although the source’s information was 

‘undoubtedly sufficient for the intelligence purposes for which it was 

prepared,’ it was manifestly ‘not sufficient’ as the basis for detaining 

the men as ‘enemy combatants.’ Referring to Hamdi v Rumsfeld (a 

case dealing with the detention on the US mainland of a US citizen 

initially held at Guantanamo Bay, which was decided by the Su-

preme Court in June 2004, at the same time as Rasul v Bush, which 

granted the prisoners habeas rights), he concluded, ‘To allow enemy 

competency to rest on so thin a reed would be inconsistent with this 
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Court’s obligation under the Supreme Court’s decision in Hamdi to 

protect petitioners from the risk of erroneous detention.’  

Finally, Judge Leon declared that, ‘because the government has failed 

to establish by a preponderance of the evidence the plan that is the 

exclusive basis for the government’s claim that petitioners are enemy 

combatants, the Court must, and will, grant their petitions and order 

their release.’
69
  

Consequently, in 2009 a number of the petitioners (the so called 

Bosnia-Algerian group: Hajj Boudella, Lakhdar Boumediene, Musta-

fa Ait Idr, Mohammad Nechle, Saber Lahmar, and Bensayah 

Belkacem) were released from Guantánamo and reunited with their 

wives and children. Three were flown to Bosnia to reunite in 'protec-

tive custody' with their families. Boumediene had to wait until 2009 

to find a refuge in France, as the US refused to let him return to Bos-

nia and he feared returning to Algeria because of the risk of torture 

or the death penalty. He has been joined in France by his wife and 

children.  

District Judge Leon nevertheless recommended the continued deten-

tion of one of the petitioners, Bensayah Belkacem, but his attorneys 

appealed his case. In 2010, a three-judge panel of the United States 

Court of Appeals overturned Leon's decision, determining that 

Belkacem was not a member of Al Qaida and should be released. 

Unfortunately, however, Belkacem continues to be detained at Guan-

tanamo.
70
 

                                                 
69
 The judgment of the US District Court for the District of Columbia is available at: 
<www.scotusblog.com/wp-content/uploads/2008/11/leon-boumediene-order-11-20-
2008.pdf> accessed 29 August 2013. See also: Andy Worthington, ‘After 7 Years, 
Judge Orders Release of Guantánamo Kidnap Victims’ (Andy Worthington, 25 No-
vember 2008) <www.andyworthington.co.uk/2008/11/25/after-7-years-judge-
orders-release-of-guantanamo-kidnap-victims/> accessed 29 August 2013. 
70
 See Seema Jillani, ‘Algerians, Freed from Guantanamo, Still Paying the Price’ 
(McClatchy Newspapers, 9 September 2009) 
<www.mcclatchydc.com/2009/09/09/75134/algerians-freed-from-
guantanamo.html> accessed 29 August 2013. 



Birkbeck Law Review Volume 1(2)  

410 

Currently there are more than 150 men still held at Guantanamo;
71
 

with many having claimed they were subjected to torture and other 

ill-treatment while in US custody. There has been little accountability 

for these human rights violations and the US administration has sys-

tematically blocked attempts by former detainees to seek redress for 

such violations. Only one of the 779 detainees held at the base since 

January 2002 has been transferred to the mainland US for prosecu-

tion in an ordinary federal court.
72
 Others have faced prosecution in 

military commissions, proceedings that do not meet international fair 

trial standards.  

Furthermore, as previously noted, some detainees, who have been 

cleared for transfer from Guantanamo Bay, cannot be sent back to 

their home countries because they might face further abuse. However, 

because the US authorities refuse to allow any released detainee into 

the mainland US, they remain at Guantanamo until a third country 

solution can be found, a process which can take years. It is my firm 

belief that the Guantanamo Bay detention centre should be closed as 

quickly as possible and those that are allowed to be released should 

either be transferred to their home country, and where this is not 

possible due to persecution they might experience there, they should 

be transferred to a third country, or in the end, allowed to the US 

mainland.  

The US should take responsibility for the detainees, and if there are 

no third States willing to take them, the US itself is obliged to do this. 

Those detainees charged with crimes should be prosecuted and tried 

in accordance with human rights standards of fair trial. It should be 

stressed that all States and the international community as a whole 

should help close the Guantanamo Bay by offering humanitarian 

protection to detainees who risk torture or persecution at home as a 

moral obligation. As Julia Hall, expert on counterterrorism at Am-

nesty International, said:  

                                                 
71
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Offering safe haven to some of the most vulnerable detain-

ees would be a significant humanitarian gesture. Europe 

could help the new administration shut down the unlawful 

detention facility, a major goal, and be a force in re-

establishing the rule of law.
73
  

A number of states have decided to allow the released detainees into 

their territory. For example, five Uighurs (a Muslim minority in Xin-

jiang, China, who are persecuted there) were transferred to Albania 

and some to Bermuda to find their new home there. Also Ireland, 

Switzerland, Palau and El Salvador decided to allow some of the de-

tainees to take up residence in their territory.
74
 In this context, it 

should be emphasised that it is of high importance that the govern-

ments in Europe and elsewhere play a vital role in providing humani-

tarian protection in the form of a safe place for released detainees 

who cannot be returned to their home countries to get on with their 

lives.  

The involvement of European governments can contribute to 

Obama’s stated aim of closing Guantanamo ‘as soon as practica-

ble.’
75
 On the other hand, it is quite understandable that third states 

are unwilling to accept on their territory detainees that were previ-
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ously labelled the worst of the worst and hard-core terrorists. They 

are afraid of giving them shelter often because to do so may meet 

social resistance. Societies in those states often do not wish to have 

people who have been labelled as terrorists as their neighbours, de-

spite the reality that the detainees ready for release have been cleared 

of all the criminal charges.  

Still, indefinite detention without fair trial cannot continue as this is 

a flagrant and continuous violation of human rights law and stand-

ards. Consequently, it is the responsibility of the US to find a safe 

place for those detainees that are allowed to be released – either in a 

third State or in the US. There is no third option. As the US Senator 

Feinstein rightly argued: ‘Our system of justice is more than capable 

of prosecuting terrorists and housing detainees before, during, and 

after the trial.’
76
  

 

Conclusion 

In conclusion, it should be stressed once again that international 

humanitarian law did not stop being useful and is still applicable to 

conflicts such as the one in Afghanistan. In cases where there is no 

armed conflict it is not applicable; nothing less, nothing more. But 

this does not yet mean that this branch of law is no longer of any use 

nor that it is unimportant or incapable of meeting new challenges 

and should therefore be neglected.
77
  

What should also be stressed is that before demanding changes to the 

law, all efforts should be undertaken in order to comply in good 

faith with the law, even in situations not envisaged at the time of the 
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adoption of that law. The main problem is not the lack of regulation 

but rather the lack of proper implementation of the law in force 

which, in turn, is a result of the lack of political will.
78
  

Of no less importance is the fact that laws protecting human rights 

do not cease to apply in the course of an armed conflict. Internation-

al humanitarian law and human rights law mutually complement 

and support each other. The common goal of those two branches of 

law is the protection of life, health, and human dignity. Accordingly, 

Guantanamo Bay detainees remain protected by both international 

humanitarian law and human rights instruments. 

Finally, it is high time for the Guantanamo Bay detention facility to 

be closed. And the victory of Obama in the 2012 elections may mean 

that the US finally begins to respect its international obligations. In 

his recent speech The Future of our Fight against Terrorism of May 

23, 2013,  Obama called on Congress to lift the restrictions on de-

tainee transfers from Guantanamo. He added that he would appoint 

a new, senior envoy at the State Department and Defence Depart-

ment whose sole responsibility would be to achieve the transfer of 

detainees to third-party countries.  

He also decided to lift the moratorium on detainee transfers to Yem-

en, with cases to be reviewed on a case by case basis. To the greatest 

extent possible, detainees who have been cleared should be trans-

ferred to other countries. Where appropriate, potential terrorists 

should be brought justice in the American courts and military justice 

system.
79
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