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What can the European Court of Human 
Rights learn from the Inter-American 
Court of Human Right’s approach to 
reparation in Indigenous peoples’ rights 
decisions? 

SALLY ROSA* 

This article compares the approaches of the Inter-American Court 
of Human Rights with European Court of Human Rights in 
reparations decisions for Indigenous peoples. The judicial activism 
in the IACtHR is often seen as progressive and a blueprint for other 
courts. The apparent successes in the IACtHR are marred by 
paternalistic decisions, for example giving land access without 
ownership and reparations which are inconsistent with need. The 
ECtHR has been less effective in recognising the complex nature 
of Indigenous societies and this paper argues there is a need for 
courts to learn from one another. 

Introduction 

Since the early 1990s the Inter-American Court of Human Rights 
(IACtHR) have made a number of decisions in relation to reparations for 
Indigenous peoples which have been seen as novel and positive steps in 
addressing the needs of Indigenous communities. The progressive 
methods deployed by the court have not gone unnoticed by the defenders 
of Indigenous communities in other parts of the world, this article looks at 
the ideas and perspectives which drive reparation decisions in Latin 
America. The IACtHR has been seen as extremely progressive, detailing 
lists of actions for respective governments to perform in order to 
compensate Indigenous peoples which have been and are currently 
vulnerable from the risks created by climate change, conflict, migration 
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and the rise in nationalism. In this article I also explore the way that 
European Court of Human Rights (ECtHR) has considered the issue of 
reparations for Indigenous peoples and look at ways this jurisprudence 
could be enhanced by looking to the IACtHR’s cases in this area. I will also 
explore any obvious or subtle differing views of Indigenous people by each 
court. 

Restitio in integrum describes the process of attempting to put an 
injured party into a position they were in prior to the human rights 
violation. Federico Lenzerini, describes reparations as adequate and 
effective measures against the ‘pathological phase of human rights law’1 
but what does ‘adequate’ and ‘effective’ mean and who decides on this 
definition? Today particular emphasis is given to ‘gross violations’2 but the 
meaning of this is unclear, however, two conditions must be met for the 
violation to be described as such, firstly, it must be on a ‘wide and 
systematic scale’3 excluding isolated cases of human rights violations and, 
secondly, ‘that the value protected by the norm is particularly significant’4. 
This is particularly important for Indigenous people’s rights as the terms 
used may not be relevant for smaller Indigenous populations and may not 
directly take into account ‘offences to human dignity’5, ‘indignity’6 which 
Lenzerini concludes is what should be at the heart of reparations for 
violent human rights violations. 

 

Repreparations the ECtHR and the changing nature of 
European System 

 

The European human rights system is emerged out of a flurry of 
European integration and the growth of regional political systems in the 
1950s. The ECtHR is often regarded as far more powerful that other 
comparative regional human rights systems and as Okere argued in 1980s  

 
1 Federico Lenzerini, ‘Reparations for Indigenous Peoples in International and Comparative Law: 

An Introduction’ in Federico Lenzerini (eds), Reparations for Indigenous Peoples International and 

Comparative Perspectives (OUP 2008) 7 
2 ibid  
3 ibid 
4 ibid  
5 ibid  
6 ibid 
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the framework set up by the ECHR was often consciously or sub-
consciously followed by other regional systems.7 As Cavallaro notes, by the 
1990s the ECtHR had become a model for a supranational court and other 
regional bodies emulated its structures and processes.8 One of the reasons 
for this is that in contrast to other international and regional human rights 
systems the ECtHR has extensive formal legal powers to deal with human 
rights abuses; Article 46 of the European Convention on Human Rights 
(ECHR) makes ECtHR decisions binding and Article 41 which allows as for 
the issuing of reparations.9 

But does this provide remedies for Indigenous peoples? A study 
commissioned in 1993 on the right to restitution by the then Special 
Rapporteur for Right to Reparation to Victims of Gross Violations of 
Human Rights, Theo Van Boven stated that ‘only scarce or marginal 
attention is given to the issue of redress and reparation to the victims.’10 
A closer look at the history of the ECtHR is needed in order to understand 
why this was the case in the European system. Helfer and Slaughter11, 
writing in 1997, described the ECtHR as a ‘remarkable and surprising 
success’ 12  and noted that the level of compliance with the courts 
judgments was ‘extremely high.’13 Yet, it is important to remember that 
initially the European Court exercised jurisdiction over a relatively 
homogenous group of states who were committed to implementing 
decisions of the ECtHR.14 The original group of 10 western European states 
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10 ‘Study concerning the right to restitution, compensation and rehabilitation for victims of gross 
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12  ibid 276 
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who had founded the Council of Europe and been responsible for drafting 
the ECHR sought to use the Convention to lock in “European values” and 
many historians of the ECHR place a strong emphasis on the how these 
shared values encouraged compliance with the Court.15  All of the original 
signatories to the ECHR already had a working democracy and working 
internal structures that would now seem to be the precondition for a 
strong supranational court. Therefore, the type of cases coming before the 
ECtHR were often focused on domestic issues in countries rather than the 
preservation of democracy. As Christina M. Cerna16,notes:  

‘Until 1989, the European Human Rights system functioned 
as a kind of regional Supreme Court, concerned with what 
I would call lifestyle issues, whereas the Inter-American 
system dealt with traditional human rights violations 
involving the right to life and physical integrity.’17 

After the collapse of communism and the fall of the Berlin wall in 
1989 countries in eastern Europe began to join the ECHR as part of the 
process of transition from communism. This was to both increase the 
number of cases coming before the ECtHR and change the nature of cases 
coming before the Court.18 The ongoing crisis in the former Yugoslavia and 
the increasing fracturing of countries along religious, linguistic and ethnic 
lines that had been held together as unitarity political entities under 
communist rule meant that as new countries joined the ECHR claims arose 
from minority groups within those countries. As Cerna noted that Russia’s 
conflict with Chechen rebels began the ‘Latin-Americanization of the 
European system’19 Cases coming before the Court as the 1990s and 2000s 
progressed increasingly began to concern the rights of minorities and the 
recognition of basic civil and political rights.20  

 
15 Anne Deighton ‘The British in Strasbourg: negotiating the European Convention on Human 

Rights, 1950.’ In Rasmus Mariager, Karl Molin and Kjersti Brathagen Human Rights in Europe 
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17 ibid 76 
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19 ibid 
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The Inter-American Commission had begun development on rights 
of Indigenous Peoples long before Europe. In 1938 international 
Conference of American States marked the beginning of a formal 
recognition of measures to be taken in the light of the centuries of 
exclusion.21 In part this was simply a matter of historical provenance – 
because of the nature of their formation Indigenous rights and politics has 
always played a larger part in South America than in Europe. Therefore, 
when comparing the ECtHR and IACtHR we must remember that minority 
rights, drafted in Europe are Eurocentric and Indigenous rights, drafted in 
America are America centric22 which possibly had a positive effect of the 
IACtHR as we shall see later. 

 

The Inter-American Court and Reparations for 
Indigenous Communities 

The Inter-American Court has a legal framework consisting of two 
human rights instruments: the American Declaration of the Rights and 
Duties of Man 23  and American Convention of Human Rights. 24  The 
convention is a legally binding treaty and most Latin American states have 
ratified it. The states are able to choose to recognise the jurisdiction of the 
Inter-American Court to hear contentious cases against them. The 
Declaration is not legally binding but the Inter-American Court has held 
that it is the authoritative interpretation of human rights in the 
Organisation of American States (OAS) 25  The court heard its first 
contentious case in 198626 after coming into existence in 1979 and in its 
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OAS Treaty Series No 69 (1988) reprinted in Basic Documents Pertaining to Human Rights in the 
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25 The Organisation of American States <http://www.oas.org/en/> accessed 1 January 2018 
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early years the court heard three to four cases annually as well as issue 
advisory opinions. During this period the functions of the Inter-American 
Commission which forms part of the wider Inter-American Human Rights 
System submitted possible cases for hearing. Reforms of the Rules of 
Procedure first allowed petitioners to apply directly rather than through 
referral in 2001, 27  further reforms gradually incorporated greater 
participation from petitioners in proceedings.28   

Armstrong Wiggins29 the director of the Washington DC Office of 
the Indian Law Resource Center, believes that the IACtHR has made 
excellent progress in their reparations decisions for Indigenous 
communities beginning with Aloeboetoe v Suriname.30 In this case, over 
twenty unarmed men from the Maroon community were beaten, seven of 
whom were ordered into military vehicles, driven 30km and shot and killed 
although it later emerged that there was one survivor from the massacre. 
In this case the judge referred to the customary law of the Maroon people 
to decide which of the heirs of the executed were to be the beneficiaries 
of the reparations.  For the next few years decision provided the template 
for reparations cases. One of the reasons for this development was the 
personal visit by one the judges to the village of Gujuba. During this visit 
the judge would have been likely to see how the community interacted 
along and the internal functioning of its Indigenous matriarchal structures 
to see how reparations could be effective.31 Yet, this was unlikely to be 
possible in every single case.  Wiggins commenting on repearations cases 
outlines a number of justifications for awarding repreparations at the 
community level such as the special relationship of Indigenous 
communities with their ancestral lands, the presence of customary 
Indigenous law and the particular nature and status as distinct peoples.32  

 
27 Cavallaro (n 10) 781 
28 ibid 
29 Viviana Krsticevic, ‘Conference on Reparations in the Inter-American System: A Comparative 

Approach’ [2007] 56 American University Law Review 1357, 1418.  
30 Case of Aloeboetoe et al v Suriname, Aloeboetoe and ors v Suriname, Reparations and costs, IACHR 

Series C no 15, [1993] IACHR 2, IHRL 1396 (IACHR 1993), 10th September 1993, Inter-

American Court of Human Rights [IACtHR] 
31 See David J. Padilla ‘Reparations in Aloeboetoe v. Suriname.’ (1995) 17 Human Rights 

Quarterly 541. 
32 Krsticevic (n 25) 1448 
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In the Aloeboetoe33 case there was some reference to customary 
Indigenous law however other landmark cases in this area do not always 
reference customary law in determining reparations. The case of Awas 
Tingni Community v Nicaragua34 went further than monetary reparations 
in devolving land to Indigenous communities. The Awas Tingni are a 
Mayangna community living on the Nicaraguan coast.  The court held that 
the Nicaraguan government had violated the property rights of the Awas 
Tingni by granting a foreign company a concession for logging within the 
community’s traditional land. The Court deployed an ‘evolutionary’ 35 
method of interpretation taking into account normative developments in 
international law including draft instruments on the rights of Indigenous 
people, such as the International Labour Organisation Convention on 
Indigenous and Tribunal Peoples 36  and other instruments. As Ramírez 
argues: 

‘individual rights which constitute Human Rights under the 
Pact of San José originate from and acquire existence, 
effectiveness and significance in the context of collective 
rights…[t]thus, there is no conflict at all between these “two 
ways of looking at the status of persons” that strictly 
complement each other.’37  

He goes on to note ‘the approach of the convention does not imply 
a denial of, or exception against collective rights’38 and the rights had to 
be looked at from the perspective of individual rights under article 1 (2) of 
the American Convention.39 Furthermore the concept of property used in 

 
33 Aloeboetoe (n 26) 
34 Case of the Mayagna (Sumo) Awas Tingni Community v Nicaragua, Mayagna (Sumo) Awas Tingni 

Community v Nicaragua, Merits, reparations and costs, IACHR Series C No 79, [2001] IACHR 9, 

IHRL 1462 (IACHR 2001), 31st August 2001, Inter-American Court of Human Rights [IACtHR] 
35 ibid 148  
36 International Labour Conference, Indigenous and Tribal Peoples Convention, (No. 169) 
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37 Awas Tingni (n 22) 11 
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subject to their jurisdiction the free and full exercise of those rights and freedoms, without any 
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Roman Law was challenged with reference to the idea that Indigenous 
groups have experienced delays in justice. Ramírez discusses the delay of 
recognition not only of Indigenous groups but their leaders and 
‘communities juridical personality’40 noting that the ‘liberal ideology’41 of 
European law does not recognise traditions and spiritual beliefs could be 
connected to land and that the access and use of land is not necessarily 
absolute ownership as in civil law.  

Although Ramírez is relatively progressive in this area, he has not 
interfered with Nicaragua’s sovereignty in relation to land. As Wiggins42  
argues collective rights are central to Indigenous justice claims and is 
critical of the judgement in the Awas Tingni Community Case43 in 2000 
which did not give the community permanent sovereignty or recognise a 
right to self-governance. A year, later the community welcomed the 
judgement in Mayagna (Sumo) Awas Tingni Community v. Nicaragua44 
which was primarily based on the collective right to property protected by 
Article 21 of the American Convention on Human Rights with regard to 
land and natural resources they have traditionally used thus Indigenous 
peoples’ special relationship with their ancestral lands can be seen to be 
taken into account to this extent. 45 

Others are cautious of collective rights in the context of human 
rights. John Packer cautions against viewing collective rights as human 
rights.46  He states that individual rights could be ‘subjugated to some 
“amorphous” collective’47 and other critics align themselves with this view 
albeit in more nuanced positions. Jack Donnelly takes a more nuanced 
approach believing that Indigenous groups could be the exception to a 
general rule, but considerable scrutiny must be applied in order to allow 
the decision. 48  However, Peter Jones goes further and makes a more 

 
40 Awas Tingni (n 22) 5 
41 ibid 13 
42 Krsticevic (n 25) 1449 
43 Case of the Mayagna (Sumo) Awas Tingni Community v Nicaragua, Mayagna (Sumo) Awas Tingni 

Community v Nicaragua, Preliminary objections, IACHR Series C no 66, IHRL 1450 (IACHR 

2000), 1st February 2000, Inter-American Court of Human Rights [IACtHR] 
44 Awas Tingni (n 22) 
45 (n 8) Art 21 
46 John Packer ‘Problems in defining minorities’ in Deirdre Fottrell, Bill Bowring (eds) Minority 

Group Rights in the New Millennium (Martinus Nijhoff 2012)  
47 ibid 241 
48 Jack Donnelly Universal Human Rights in Theory and Practice (Cornell University Press 2003) 211 
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useful distinction between corporate group rights and collective group 
rights.49 He argues that corporate rights would constitute a ‘rights bearing 
individual as a unitary entity’ 50  and collective group rights have the 
interest and protection of the individual as the commonality between 
collective rights and human rights. However, the historical perspective is 
important, the consideration of minority rights exclusively through the 
prism of the nation state with a presumed unitary national populace is a 
very European idea. Equally contestations over minority rights were at the 
core of many inter-state conflicts in Europe the nineteenth and twentieth 
centuries. The complex colonial and postcolonial history of many Latin 
American states has meant that there was a very different set of 
presumptions surrounding minority rights in many states in the region.  

The IACtHR is seen as progressive but often in an ad hoc fashion. 
This can lead to some of its judgments seeming like an attempt to create 
social reform in hurry. As Ramíez argues it seems in some judgments that 
the court felt ‘it was necessary to make up for the lost four hundred years 
in a very short time-with dubious results’ 51  These decisions have  
incentivised further petitions as Thomas Antkowiak notes that due to the 
change in court procedures an influx of petitions sometimes mean 
decisions are made that are too broad and attempt to initiate large policy 
reforms rapidly.52   

 

Indigenous Rights at the ECtHR 

An example of an Indigenous claim to collective land title in Europe 
is the Sami people. In 1980, the Norwegian government proposed a dam 
on the Alta river. The Sami and local scientists who were concerned about 
its effect on biodiversity in the areas joined up to protest the government’s 
plans. Widespread media coverage drew sympathy and support from 
many parts of the world. In consequence the government of Norway 
decided to review their laws and policies particularly in relation to the 

 
49 Peter Jones ‘Human rights, Group Rights, and People’s Rights’ [1999] 21 Human Rights 

Quarterly 80 
50 ibid 82 
51 Velásquez Rodríguez v Honduras, Guzmán Urbina and ors (n 22) 14 
52 Thomas M Antkowiak ‘Remedial approaches to Human Rights Violations: the Inter-American 
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‘assimilationist’ and other discriminatory policies.53 A Royal Investigation 
Commission was ordered and suggested a break from past practices but 
did not discuss the issue of land ownership. Asbjørn Eide suggests that 
these developments were able to come about because of international 
changes as well as growing awareness of a less ethnocentric version of 
history which describes the Lapp Codicil as the ‘Magna Carta’ of the Sami 
Population.54 Eide discards arguments that maintain that land rights are 
not conferred by the Codicil and instead argues that it focuses on broad 
ranging public law claims; 

‘The main public law issue is the transfer or adjustment of 
territory and thereby of sovereignty and jurisdiction; from this 
follows arrangements concerning nationality of the inhabitants 
on each side of the borders, their rights to move across the 
borders in connection with the reindeer herding, taxation and 
related matters.’55  

Sovereignty, Eide goes onto say means states can establish their 
own private property rights but only if the land was considered terra 
nullius that is the land was empty when the ownership was asserted in 
1751 this was not the case with the Sami’s land and therefore the Codicil 
neither confers rights nor does it deprive them.56 Scott Forrest57 describes 
the Sami’s version of territoriality as ‘flexible and overlapping [rather than 
the modern system of] fixed and exclusive’ property possession,58 and 
they would view their territory as the Kola Peninsula and Fennoscandia 
not the countries of Sweden, Finland, Norway and parts of Russia. The 
Sami population’s long history of marginalisation and oppression may 
have swayed the ECtHR when the Sami population of Sweden petitioned 
the court in 2010 in the case of Handölsdalen Sami village and others v 
Sweden59 three Sami villages were taken to court by multiple landowners 
because Sami people were grazing their reindeer on disputed land. The 
Sami villages asserted the land was their usual winter grazing territory, but 

 
53 Asbjørn Eide ‘Legal and Normative Bases for Saami Claims to Land in the Nordic’ [2001] 8 

International Journal on Minority and Group Rights 127, 8 
54 ibid 
55 ibid 138 
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57 Scott Forrest, ‘Territoriality and State-Sami Relations’ (Arctic Circle, 1997) 
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the ECtHR held that it must refer to the Reindeer Husbandry Act, part 360 
in Sweden’s domestic laws. Evidence of use from time immemorial must 
be prescribed in order for a right to reindeer husbandry to be recognised. 
The ECtHR did not criticize either of the domestic courts and explained 
that only when states have an appearance of arbitrariness can they 
provide a remedy for the violation of a right.  

The burden of proof which the Sami people were put under to prove 
their use of their land over time was excessive and hard for the community 
to adequately demonstrate. The ECtHR could have adopted the method 
used by the IACtHR of reversing the burden of proof in relation to 
Indigenous peoples’ rights when the resources needed to collect evidence 
of title to land or proof of other matters is manifestly unreasonable. In 
Awas Tingni61 Judge A. A. Cançado Trinadade devoted a section of his 
judgement to the concept of Probatio Diabolica, a standard of proof that 
he deemed unsuitable to the applications of human rights, concluding in 
rather strident terms that ‘justice cannot be sacrificed to propitiate mere 
formalities’.62 Although the facts of both cases are different, as were the 
situations of the respective Indigenous communities in Norway and 
Nicaragua, in both cases the Indigenous communities were wanting to 
work in their respective lands with dignity.  

Norway has ratified the ILO (no 169) and is required under Article 
14 to recognize ‘[t]he rights of ownership and possession of the peoples 
concerned over the lands which they traditionally occupy’.63 Despite this 
the government maintained that Indigenous community were users of the 
lands and their rights should only be recognized as such, and that their use 
did not entail that they had property rights.64 Kingsbury discusses claims 
such as these as being made on the basis of ‘Historical Sovereignty’ over 
the land as a means of recognizing forms of political organization prior to 
the modern state, which is the duty holder in rights claims.65 This idea is 
met has been criticized and as Eide notes sovereignty is not necessarily 

 
60 Reindeer Husbandry Act 1971, Part 3: SFS 1971:437 
61 Awas Tingni (n 22) 
62 ibid 20  
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synonymous with ownership of land. 66  As Ahern argues the 
acknowledgement by that Indigenous communities hold property rights 
over the land the occupy in regional human rights courts outside of 
Americas, with reference to both the African Commission on Human and 
Peoples’ Rights and the ECtHR, has been to a ‘lesser degree’.67 In fact the 
IACtHR has been willing to go far further than other bodies in developing 
the law in this area.  In the closing remarks of the Awas Tingni case the 
Court suggested there is a customary international norm requiring the 
recognition of Indigenous peoples’ rights over those lands they have 
historically occupied. 68  In the Sawhoyamaxa Indigenous Community v 
Paraguay the court went as far as to say that ‘traditional possession of 
their lands by Indigenous peoples has equivalent effect to those of state-
granted full property title.’69  

 

  Roma at the ECtHR, racism and allanamientos 

The Roma are a nomadic, Indigenous group in Europe that have a 
long history of human rights violations. Mathias Möschel believes that the 
ECtHR’s reluctance to recognize Article 14 violations in respect of the 
Roma is at odds with the Court’s strong rhetoric against racial 
discrimination. 70  The following cases illustrate the general trend in non-
pecuniary reparations involving the Roma. Gergely v Romania71 involved a 
non-Romani group who set fire to houses and property of a Romani 
community suspected of stealing and Kalanyos and Others v. Romania72 
where similar incidents took place, although in this case two Roma 
individuals died from their injuries. In response to these claims the 
Romanian Government submitted a declaration to set out admissions and 
undertakings the Romanian Government admitted that its public 

 
66 Packer (n 42) 
67 Mattias Ahren, ‘International Human Rights Law Relevant to Natural Resource Extraction in 
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68 Velásquez Rodríguez v Honduras, Guzmán Urbina and ors (n 22)  
69 Sawhoyamaxa Indigenous Community v Paraguay, Sawhoyamaxa Indigenous Community of the 

Enxet-Lengua people v Paraguay, Merits, reparations and costs, IACHR Series C No 146, IHRL 
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‘Beyond Reasonable Doubt’?’ [2012] 12 Human Right Law Review 479. 
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authorities were responsible for breaches of Articles 3, 6, 13 and 14 of the 
ECHR.73 The government paid damages totaling 133,000 euros to the four 
applicants of the two cases and committed to measures to improve 
interethnic relations. The applicant’s legal counsel requested the court to 
dismiss the Romanian government’s proposals and continue the 
examination on the merits of the case as the government had made no 
admission as to the events 1990 events or any commitment to reopening 
the investigations into these events.  

Whether this commitment from the Government of Romania is 
carried through is yet to be seen. Cavallaro believes the ECtHR should issue 
instructions that aim to change policies and ultimately protect human 
rights and strengthen the system at the regional level and arguably the 
Court’s decision to accept the Romanian government’s proposals may not 
have the practical effect of strengthening human rights in Romania.74  The 
IACtHR has been more careful in .  In Myrna Mack Chang v. Guatemala the 
claimant was an anthropologist and defender of Indigenous Maya rights in 
Guatamala was assassinated by the forces controlled by the Guatemalan 
government and the police severely compromised the subsequent 
investigation of her murder.75  The Guatemalan government admitted full 
responsibility and the court found Guatemala in violation of the American 
Convention for failure to investigate her murder or prosecute her assassins. 
The Court was more intolerant of the government using quick admissions 
and offering limited remedies as an attempt to evade more rigorous fact 
finding. In the past IACtHR’s system of allanamientos – an 
acknowledgement by the state of their responsibility before to merits 
stage of the case - has triggered the cancellation of live hearings and fact 
finding.76 The absence of a full hearing, even in cases where the state 
offers partial reparation through the allanamientos, can have a 
detrimental impact on the process of achieving justice. Some studies of 
the IACtHR have shown that judgements can be used by social movements 

 
73 Convention for the Protection of Human Rights and Fundamental Freedoms (European 
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to frame their demands for justice, which depends in part on a full hearing 
and high levels of publicity surrounding cases before the Court.77   

  Public apologies and other remedies  

A particular feature of the IACtHR’s remedies are is the role of non-
monetary remedies. These type of IACtHR remedies can be both pecuniary 
and equitable. Studies of the IACtHR have shown that victims generally 
prefer non-monetary remedies. 78  Psychologist Judith Herman lists the 
differing ways that victims would prefer equitable remedies to be formed 
starting with the public dimension which includes public apologies and 
public memorials.79 Herman believes that this public element can provide 
a collective sense of relief and it can make a significant impact on the 
healing process. Often psychological support has been ordered as a part 
of the reparations which include a public element in turn this makes the 
therapeutic process much more cost effective. As example of this is what 
happened in Moiwana Village v. Suriname a case in which a massacre took 
place, killing at least thirty-five people with survivors fleeing to French 
Guiana.80 There was a further killing of Herman Gooding, a police officer 
investigating the case. The court issued detailed public reparations with 
specific time limits such as the erection of a memorial within one year of 
the judgement and a public ceremony performed with Gaanan, the leader 
of the N’djuka people along with high-ranking state officials. The Court 
instructed that the ceremony be broadcast through national media. This 
particular element of judgment attracted some dissent. In this case, Judge 
A. Montiel Arguello stated that a mere declaration is reparation enough 
and arguing that this was in line with the ECtHR case law.81 The ECtHR does 
not as part of issuing judgments generally detail instructions about 
different types of enforcement, such as giving instructions about how a 
political apology should be made.  

Antkowiak states that the remedial methodology in the IACtHR 
attempts to provide both monetary and it can be difficult to enforce 

 
77 See Courtney Hillebrecht  Domestic Politics and International Human Rights Tribunals (CUP 

2016) chp. 2.  
78 Cavallaro (n 10) 380. 
79 ibid 
80 Case of the Moiwana Community v. Suriname. Preliminary Objections, Merits, Reparations and 

Costs. Judgment of June 15, 2005. Series C No. 124. 
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compliance with non-monetary reparations.82 Requiring a government to 
issue an apology or erect a monument is relatively prescriptive and can 
appear though it is interfering with a country’s political system. As 
Antkowiak argues the vagueness in some of the judgments over the issue 
of give some states a get out clause, justifying their non-implementation. 
In other instances, cases that lead to wide ranging judgments can involve 
highly generalized remedies which can obscure particular human rights 
issues.83 

   Paternalism and Implementation  

Finally, a form of paternalism may be at play in Indigenous rights 
reparations decisions at the IACtHR. 84  Although extensive and specific 
remedies are consistently given to Indigenous rights cases large amounts 
of individual compensation payments are allotted to either a development 
fund or result in smaller per person awards as was the case in Moiwana.85 
Further to this, Wiggins notes the limited regard to self-governance shown 
in Yatama v Nicaragua in which Law 28, the Law of Autonomy of the 
Indigenous Peoples of the Atlantic Coast 1987 which was in force at the 
time of the judgement and could have been used to reach a different 
decision.86  This could be read either as an example non-interference with 
state sovereignty or an example of paternalism by the IACrHR. Packer’s 
concern over the nature of collective rights could be allied with 
Antkowiak’s view.87 Packer fears individual rights and freedoms could be 
overruled by ‘self-proclaimed and self-interested representatives’. 88 
Ankowiak later returns to his original argument complementing the mix of 
reparations noted that remedies which included  ‘non- monetary’ and 
‘forward-looking measures’ were likely to be less expensive than lump-
sum payments which attempted full economic compensation, and were 
likely to ‘do more to provide victim satisfaction, prevent recurrence of 
violations, and foster social reconciliation’.89   

 
82 Antkowiak (n 48) 360 
83 ibid 358 
84 ibid 359 
85 Moiwana (n 75) 
86 Krsticevic (n 25) 
87 Packer (n 42) 
88 ibid 241 
89 Ankowiak (n 48) 400 
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These kinds of remedies can facilitate the development and help the 
conservation of Indigenous communities, providing a voice for ancestors 
and future generations. Paternalism may take a different form in Europe 
as Forrest sets out.90 The view of that the Sami community’s livelihood was 
not economically viable and from the 19th century until began in the 1960s 
when there was increased state administration of the Sami people and 
post-1970 when action was taken to phase out reindeer heading. Although 
both forms of paternalism can be viewed as somewhat patronizing to the 
communities involved, the form of paternalism practiced by the IACtHR 
has a stronger awareness of the degradation the indigenous people have 
experienced. 

The public element of decisions can also be difficult to enforce as 
illustrated in Sawhoyamaxa Indigenous Community v. Paraguay in this 
case the state failed to ensure the ancestral property right of the 
community, their claim had been pending for fifteen years and 
consequently the lack of access to their land threatened their health.91 
States complied with the public element of the reparation but still have 
not complied with the right to their ancestral lands. Cavallaro believes this 
should not detract from the Court’s achievement. Lack of resources has hit 
the IACtHR strongly therefore checking on implementation is not always 
possible. Cavallaro contrasts the decisions of Rochela Massacre v 
Columbia92 with Marirpan Massacre v Columbia.93  Cavallaro believes the 
former case’s reparation decision was due to lack of resources however it 
could be argued that the latter a case, a case of Indigenous people’s rights 
was treated with higher regard due to the judges’ commitment to ‘turning 
around’ the years of persecution.  

    Conclusion 

 
90 Forrest (n 53) 
91 Case of the Sawhoyamaxa Indigenous Community v Paraguay, Sawhoyamaxa Indigenous 

Community of the Enxet-Lengua people v Paraguay, Merits, reparations and costs, IACHR Series 

C No 146, IHRL 1530 (IACHR 2006), 29th March 2006. 
92 Case of the Rochela Massacre v Colombia, Morales Caro and ors v Colombia, Merits, reparations 

and costs, IACHR Series C no 163, IHRL 3037 (IACHR 2007), 11th May 2007, Inter-American 

Court of Human Rights [IACtHR]   
93 Case of the Mapiripán Massacre v. Colombia Merits, Reparations and Costs. Judgment of 

September 15, 2005. Series C No. 134 Inter-American Court of Human Rights [IACtHR]. 
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For the ECtHR to learn from the practices of the IACtHR it will need 
to look to the context in which the courts’ practices have developed. Both 
Court’s evolved in different historical contexts which explains in part the 
differing nature of the cases that came before them and the type of 
decisions that the Court has issued. In relation to the protection of 
Indigenous communities there has often been a tendency to see such 
cases through a rather narrow prism which has the practical effect of 
marginalising certain Indigenous communities. Undervaluing the 
traditional knowledge that the Sami and other groups have risks making 
judgments substantively tokenistic and rooted in a paternalist attitude.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 


