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Colonialism constructed legal identities and subjects many of 
which found their way into post-independence constitutional 
frameworks. The treatment of customary social practices and 
their codification into legal frameworks was part of the process of 
constructing legal identities. This article, drawing on the South 
African constitutional experience, examines how this process has 
led to the legacy of colonisation continuing and to the 
empowerment of elites in postcolonial society.  

 

Introduction 

Colonialism imposed and created legal identities on individuals 
living under colonial rule and the societies that were colonised. Systems of 
law were often transplanted from European societies and from systems of 
law which did not relate to societies on which they were imposed. British 
colonial legal systems, following liberal models of imperialism, often tried 
to incorporate or accommodate indigenous systems of government into 
colonial legal frameworks in order to facilitate effective colonial 
governance by elite figures within colonial societies. One of the lasting 
effects of this though was the appropriation into law and formalisation of 
customs and traditions which had predated colonial law.  
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This paper focuses on South Africa, a state with a Constitution which 
has attracted international praise and examines the role of custom and 
culture in postcolonial societies. Drawing on scholars such as Mahmood 
Mamdani and Jean Comaroff and John Comaroff, it examines the 
conversion of custom into ‘customary law’, the role of custom and culture 
in anti-colonial struggles, and the status, significance and the treatment of 
customary law in the postcolonial/postapartheid South Africa. It argues 
that through the colonial construction of ‘African customs’ and ‘customary 
law’, the British colonisers created a binary of law and custom which has 
survived the transformation from Apartheid to a democratic state. This 
binary persists due to the chosen mode of governance of South Africa, 
namely Constitutionalism, and the legal system emanating from it which 
is based on a conception of law intrinsically different from the African 
conception of law.  

Constitutional Rights versus Customary norms – A 
Postcolonial Tension 

 

Constitutionalism, the form of governance adopted by the 
postcolonial South Africa, is a Modern Western mode of governance, one 
that underlies Modernist values of rationality. Chapter 2 of the 
constitution comprises of a Bill of Rights which enshrines rights of all 
people of the Republic of South Africa and affirms the democratic values 
of human dignity, equality and freedom.1 It does so in a manner similar to 
the Western democratic states’ recognition of minority rights. The 
constitution also gives customary law formal recognition and places it on 
equal footing with common law which, in effect, sustains the binary of law 
and custom created in the colonial and later the Apartheid era, as 
discussed in section 2 on ‘Custom and Culture as Colonial Construction’. 
However, Section 39 of the Constitution requires that every court, tribunal 
or forum must promote the spirit, purpose and objects of the Bill of Rights 
when interpreting any legislation and when developing the Common law 
or Customary law. It also states that the Bill of Rights does not deny 
existence of any rights recognised/conferred by common law, customary 
law or legislation so as long as they are consistent with the Bill of Rights. 
This gives rise to a postcolonial tension, namely the subordination of 
customary norms to the constitutional rights and the clashes between the 

 
1 Constitution of the Republic of South Africa of 1996, Chapter 2. 
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law based on Western liberal model and custom as, supposedly, a system 
of African values and practices. Given the Modern Western foundations of 
the constitutional model, at the time of its adoption, some expressed 
reservations arguing that it would “inflict irreparable harm on the 
entrenched cultural values of the indigenous people of South Africa”.2 The 
basis which gives the Constitution superiority over customary norms is 
questioned, and the adoption of the constitutional model is seen as 
representing colonial heritage.  

Modern constitutionalism as a model on which to base societies has 
been noted to have derived from the Enlightenment, rationalist tradition.3 
The basic concepts widely considered to comprise constitutionalism 
include the fundamental liberal notions such as bureaucratic 
administration of the state, the doctrines of divided and limited 
government, recognition of individual political liberties, representative 
democracy and the acceptance of rights. Constitution is considered to be 
something that gives states an order and formalised structure based on 
the notions of reason and logic. Values of Modernity are presented as 
progressive and emancipatory and the only ‘rational’ way of building a 
good society. As Nelly Richard argues, Modernity “rests on the assumption 
that there exists a legitimate centre – a unique and superior position from 
which to establish control and determine hierarchies”.4 However, as Peter 
Fitzpatrick argues, the modernity which constitutionalism is a product of, 
invented ‘man’, the bearer of this reason and logic, through contrasting it 
with another of its invention, namely the ‘Other’ who is ‘savage’, a person 
incapable of objective, impartial and rational thinking, lawless, immoral 
and unfree, thereby giving the European rational man morality, law, and 
autonomy.5 The ‘Other’ is anyone non-white, non-European. Also, worth 
noting is the assumed gender of this rational ‘man’ and his other. The 
supposed ‘savageness’ of the other was used as justification by the 
colonial powers to oppress, dehumanise, and subjugate the colonised. 

 
2 Mwelo Nonkonyana, quoted in Louise Stark, ‘Custom and Justice: The Traditional Legal 

System: Problems and Possibilities’ (1997) 10 Policy: Issues and Actors 1. 
3 David T. ButleRitchie ‘The Confines of Modern Constitutionalism’ (2004) 3 Pierce LR 1, 4. 
4 Nelly Richard, cited in Steve Connor, Postmodernist Culture: An Introduction to the Theories of the 

Contemporary (Blackwell 1989) 232. 
5 Peter Fitzpatrick, The Mythology of Modern Law (Routledge 1992) 73. 
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This is what Walter Mignolo terms the ‘darker side of modernity’.6 Since 
coloniality is the darker side of modernity and hence part of it, the two 
cannot be separated; it follows that because constitutionalism is a product 
of modernity, it too has coloniality as its darker side. This poses the 
question; given these historical foundations of Constitutionalism and 
Modernity, why was it felt that a state based on European ideas was 
necessary to eradicate inequality and injustice, even though the inequality 
that was being sought to be eradicated began with the arrival of the 
Europeans and was a result of the European racialist ideologies. The 
following seeks to explore this question. 

The political elites of newly decolonised societies, burdened with 
the task of transforming racialist societies into new, equal ones, are usually 
the people who have the most direct interaction and exposure with the 
colonisers, they are educated in Western institutions, taught Western 
ideas and think in those terms. Davidson argues that they “are the children 
of their own ancestral cultures. But they are also the product of an 
alienation which rejects those cultures, denies them moral force, and 
overrides their imperatives of custom and constraints”.7  Production of 
knowledge is a political enterprise and it can be seen at work here. They 
who make up the class of political leaders have been instilled with the idea 
that the Western mode of government and the formulation of 
constitutionalism is normatively better than any other formulation of 
government organisation. Hence, in its drive towards universal rationalism, 
the use of these models of governance as templates for all new societies 
results in ruthless obliteration of particular local and national, political and 
cultural histories.  

In the development of a nation-state, the most important element 
is the political and legal foundations, the processes adopted for it, and the 
institutions accepted and concretised into the new governmental orders 
that define the political community.8 Given this importance, it is essential 
that the legal and political foundations establishing a polity must reflect 
the society and its norms that it seeks to serve. However, in the 

 
6 Walter Mignolo, ‘Coloniality: The Darker Side of Modernity’ in Cornelia Klinger and Bartomeu 

Mari (eds), Modernologies: Contemporary Artists Researching Modernity and Modernism (MACBA 

2009).  
7 Basil Davidson, The Black Man’s Burden: African and the Curse of the Nation-State (James Curry 

Ltd 1992) 246. 
8 ibid 42. 
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Constitution of South Africa, cultural norms are not reflected, instead the 
Constitution reflects Western ideas and conceptions of rights. In terms of 
cultural norms, the Constitution merely recognises their existence and 
that they influence lives of many South Africans, it gives them room to 
develop but at the same time sets a condition that the development must 
be in line with the Western notions of rights and liberties in which the 
bearer of those rights is also the white, rational ‘man’. The next passage 
discusses the African cultural norms that the constitution disregards and 
instead prioritises European liberal traditions.  

Most African societies are based on communitarian values that 
emphasise rights in context of community and kinship and place duties on 
individuals towards their communities. On the other hand, the 
constitutional rights reflect the European Liberal traditions according to 
which the individual is the only "self-originating source of valid claims." 9 
Ramose argues that in uBuntu philosophy, “being is one continuous 
wholeness rather than a finite whole. On this reasoning, the legal subject 
cannot be the center of the law”. 10  The law in its African conception 
“consists of rules of behaviour contained in the flow of life”.11 Therefore, 
given the different conceptions of self that underlie the Western and the 
African legal philosophies, the concept of law upon which 
Constitutionalism is based is intrinsically different from the conception of 
law that the South African society is based on. Some argue that this 
difference in the underlying approaches to the conceptions of rights 
render customary norms and constitutional rights, and thus the binary of 
custom and law, irreconcilable. However, Thaddeus Metz argues that 
African values and human rights are two sides of the same coin.12  He 
contends that human rights characteristics of the South African 
Constitution can be based on a certain interpretation of values associated 
with the concept of ubuntu. Ubuntu is an African humanist philosophical 
concept according to which “a person is a person through other people”.13 
Metz argues that human dignity is the basis of human rights, people are 
entitled to human rights by virtue of their human dignity which is “a 

 
9 John Rawls, ‘Kantian Construction in Moral Theory’ (1980) 77 J Phil 515, 543. 
10 Mogobe B Ramose, ‘An African Perspective on Justice and Race’ (2001) 3 Polylog: Forum for 

Intercultural Philosophy 14. 
11 ibid. 
12 Thaddeus Metz, ‘African Values and Human Rights as Two Sides of the Same Coin: A Reply to 

Oyowe’ (2014) 14 AHRLJ 306. 
13 Interview with Desmond Tutu, ‘One Hour’ [Television broadcast] (CBC News 2008). 
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superlative non-instrumental value characteristic of human beings, and a 
companion normative perspective that obligates agents to treat them with 
respect”.14 Human rights, Metz argues, are ways of treating people special 
by virtue of their ability to commune and not ways of balancing competing 
interests. Since ubuntu also underlies human dignity and communal 
relationships, it serves as a ‘promising foundation’ for the Bill of Rights of 
the South African Constitution.  

Ubuntu also featured in the Epilogue of the Interim Constitution of 
South Africa, where it was stated that in efforts to bring about national 
unity and reconciliation, there was “a need for ubuntu but not for 
victimisation”.15 Arguably, it signified an attempt to reassert and take into 
account concepts particular to South Africa, in the post-apartheid society. 
However, there was no mention of it in the final version of the Constitution. 
Ebrahim Moosa has argued that this omission “must therefore mean that 
the Constitution was de-Africanised in the re-drafting process” and “with 
that the religio-cultural values of African people are also devalued”.16 
Courts, especially the Constitutional Court, have deployed the concept of 
ubuntu in their jurisprudence however it has been noted that where the 
courts used it, “they treated it as a ‘uni-dimensional’ concept and not as a 
philosophical doctrine” which could underpin the legal system as a whole 
rather than being considered occasionally in individual cases.17 Hence, the 
Western conceptions are still overriding the African values, which also 
means that not only does the binary of law and custom persists but also 
that law takes precedence over custom.  

Abandoning the initial assimilation policy which also took away the 
justification of the colonial project, the British colonisers decided that their 
colonial subjects should live according to their own ways of life and follow 
their own customs and culture. However, the colonised people were only 
ostensibly allowed to follow their own laws, in fact these customs and 
cultures were constructed by the colonisers themselves. The flexible and 
ever-changing African customs were turned into rigidly codified 

 
14 Metz (n 12). 
15 Constitution of the Republic of South Africa of 1996, Epilogue. 
16 Ebrahim Moosa, 'Tensions in legal and religious values in the 1996 South African Constitution' 

in Mahmood Mamdani (ed), Beyond rights talk and culture talk: Comparative essays on the politics of 

rights and culture (2000) 131. 
17 Drucilla Cornell and Karin Van Marle, ‘Exploring ubuntu: Tentative reflections’ (2005) 5 

AHRLJ 195. 
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‘customary law’ the content of which was decided by the colonial 
administrators. As a result, custom as law and custom as social practice 
became two distinct entities. In the process of developing customary law 
and as a direct result of it, many African customs were significantly altered. 
Amongst them was the institution of chieftainship which changed from 
being an institution rooted in the approval and consensus of the ruled to 
being a pot of centralised power, and Chiefs from being accountable to the 
people became answerable to the colonial administrators. Along with 
chieftainships, other matters of social relations such as marriage customs 
as well as practices relating to land were also altered. This is discussed in 
more detail in section 2 on ‘Custom and Culture as Colonial Construction’.  

African, and indeed all non-Western cultures and norms are seen as 
anti-democratic, authoritarian and so incapable of and unhelpful in 
creating a just and equal society. Therefore, a Western mechanism of 
government based in democratic and human rights values will serve to 
create an equal, fair and democratic society. However, anthropological 
research shows that that is not entirely true. Research has shown that 
while within different tribal communities, in principle, everything and 
everyone belonged to the chief who had unlimited power, in reality the 
situation was very different and balanced between the chief and his 
subjects.18 There were checks and balances on the chief’s powers and the 
councillors whose advice he acted upon served as an important safeguard 
against the abuse of power by the chief.19 This shows that the claim that 
systems of governance in African societies were supposedly primitive and 
unfit was simply a colonial fiction.  

While it has been shown that African cultures and norms were not 
so anti-democratic and authoritarian as was claimed, it has been noted 
that African customary laws are based on patriarchal foundations. In their 
application, certain customary norms such as the rule of male 
primogeniture, bride price, guardianship, exercise of traditional authority, 
appointment to traditional offices, and age of majority etc. discriminate 
against women.20 Women are not seen as equals but as adjuncts to clans 
or tribes or any group they belong to and are considered second class 

 
18 George Devenish, ‘South Africa from Pre-Colonial Times to Democracy: A Constitutional and 

Jurisprudential Odyssey’ (2005) 1 JSAL 547, 548. 
19 ibid 549. 
20 Muna Ndulo, ‘African Customary Law, Customs, and Women’s Rights’ (2011) 18 Ind J of 

Global Legal Studies 87, 89.  
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citizens and  had no direct say or opportunity to participate in matters of 
governance of their tribes, and were indeed considered “jural minors” 
who had to be represented by male kin.21  Therefore, women have no 
ability to represent themselves, thus depriving them of agency. Hence, in 
the patriarchal nature of tribes, there is no structure through which 
women can access the hegemonic power and discourse, and speak for 
themselves.22 Thus, the adoption of the constitutional model based on 
concepts of human rights would ensure that women are granted equal 
rights and that there is no discrimination on the basis of gender. Therefore, 
to achieve this objective, any rule that conflicts with this principle must be 
invalidated so as to give way to individual human rights.  

While it is true that customary norms did not recognise women’s 
rights, the inequality and discrimination against women was reinforced 
and exacerbated by colonial administrations. The British, upon their arrival 
to what is now South Africa, recognised what they saw as customs of the 
Africans which they followed in their lives, and decided that those customs 
will continue to apply to Africans. However, they did attempt to formalise 
and codify customary laws. The Natal Code of 1878 was enacted which 
applied to the Zululand the preamble of which stated three supposedly 
basic rules of the “native law”, namely subjugation of women to men, of 
minors to their fathers/head of the family, and the rule of male 
primogeniture. 23  The Code hardened and aggravated the patriarchal 
elements of African customs and norms. Thomas McClendon notes that 
the “resulting system emphasized the rights and authority of males and 
elders while it also emphasised the powerlessness and deference of 
women and juniors”. 24  Furthermore, when codifying, the supposedly 
customary laws were defined by colonisers who consulted some tribal 
chiefs who were willing to participate in a process that included all male 
participants, while the women and other subjects of the chiefs had no say 
in the process.25 It was, as Martin Chanock puts it, an “alliance of two 

 
21 ibid. 
22 Gayatri Spivak, ‘Can the Subaltern Speak?’ in Rosalind C Morris (ed), Can the Subaltern Speak? 

Reflections on the History of an Idea (CUP 2010). 
23 Ordinances and Laws of Natal, Vol II, (1870-78), Code of Native Law as at present (1876-78) 

administered, preface. 
24 Thomas V. McClendon, ‘Tradition and Domestic Struggle in the Courtroom: Customary Law 

and the Control of Women in Segregation-Era Natal’ (1995) 28 IJAHS 527, 531. 
25 ibid 533. 
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patriarchies, foreign and indigenous,” 26  that resulted in the codified 
version of customary norms. The colonial regime chose only traditional 
male leaders for its dialogue with African culture. Therefore, adding 
another layer of patriarchal authority and hegemony to which women had 
no access. Before colonisation, African women were subordinate by virtue 
of their gender, now they were subordinate by virtue of their gender and 
race. Therefore, as Gayatri Spivak has argued, not only is there a refusal of 
recognition for the colonised, the patriarchal and masculine nature of the 
hegemonic power means that the colonised women and their discourse is 
even further removed from recognition.27 

The concept and the foundation that underlay the codification of 
customary norms and its infusion with the typical conservatism of positive 
law was that tradition and customs are unchanging phenomena. This was 
contrary to the true nature of customs which were inherently sensitive and 
responsive to social change because they were based on rules of 
behaviour in the flow of life. The denial of participations of blacks in the 
political and judicial process precluded Africans themselves from having 
direct impact on the development of customary law, leaving little or no 
‘Africa’ in African customary law. The staticity of the codified customary 
law meant that it was not in line with the social realities, which resulted in 
a “sharp dichotomy between custom as law and custom as social 
practice.”28 Yvonne Mokgoro notes that in reality, the social practice was 
that women were challenging patriarchal foundation of customs and were 
demanding participation in decision-making, however due to the 
unresponsiveness of the legal policy, this was not reflected in the ‘official’ 
codified customary law.29 The African society was, arguably, much more 
equal than it had been depicted through the ‘customary law’ created in 
the colonial period.  

Furthermore, colonial codification of the customary law entrenched 
not only African but Western patriarchal conceptions. Through this, not 
only did they manage to coerce and control the colonised population and 
shaped the world-opinion of Africa, it also influenced how some Africans 

 
26 Martin Chanock, Law, Custom and Social Order: The Colonial Experience in Malawi and Zambia 

(Heinemann 1998) vii. 
27 Spivak (n 22) 78. 
28 Yvonne Mokgoro, ‘The Customary Law Question in the South African Constitution’ (1997) 41 

St Louis ULJ 1279, 1282. 
29 ibid 1281. 
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themselves saw customary norms to be, namely unequal and oppressive. 
Domination based on physical coercion and violence cannot last very long, 
solely physical coercion gives rise to resistance. As Antonio Gramsci argued, 
what plays a more important role in dominating a people is ideology, a set 
of normative beliefs, conscious and unconscious ideas. 30  Colonial 
codification of customary law made the colonised believe that their 
customs and norms were oppressive. At the same time, the Europeans 
presented Modern Western ideas as universal, rational, progressive and 
emancipatory and so in the interest of everyone. Therefore, while fighting 
against colonialism and in favour of Africa and its values, the colonised 
admired Western ideas and despised African norms. Hence, after 
decolonisation and later apartheid, the architects of the new South African 
society chose a governmental mechanism that was based on Modern 
Western values and subordinated African customary norms to them. 
However, the customary norms that are supposedly incompatible with 
constitutional rights, do they reflect true/original social practices? To 
understand these issues in more detail and to seek answers to these 
questions, the next section will discuss how custom and culture were 
constructed by the colonisers to control indigenous populations.  

Custom and Culture as Colonial Construction 

This section will illustrate how the colonisers constructed African 
cultures and customs and transformed that into a sphere of customary law 
to effectively govern and control indigenous population. This altered the 
nature of African societies and the development of their social life. As 
Mahmood Mamdani notes, the British theorised the colonial state in Africa 
“as less a territorial construct than a cultural one”.31 In the colonial period, 
culture and customs were constructed in many ways. Some have argued 
that claiming that the colonisers created African customs reinforces the 
racist ideas about the colonised peoples in that it implies that the Africans 
were people without culture.32 It is not being suggested here that culture 
and custom as concepts in human societies are created by the European 
colonisers in the colonial Africa, what this section seeks to illustrate is the 

 
30 Antonio Gramsci, Selections from the Prison Notebooks of Antonio Gramsci (International 

Publishers 1971) 704-707. 
31 Mahmood Mamdani, Citizen and subject: Contemporary Africa and the legacy of late colonialism 

(PUP 1996) 33. 
32 Thomas Spear, ‘Neo-Traditionalism and the Limits of Invention in British Colonial Africa’ 

(2003) 44 J Afr Hist 3. 
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manipulation and distortion of African cultures by the colonisers as well as 
the inevitable changes and transformations that occur when one culture 
is exposed to another.  

European colonisers saw indigenous Africans as peoples of customs 
and traditions, and despite the fluid and living nature of African social 
practices, the colonisers sought to define them in their colonial terms and 
turn them into obligations and attach the force of ‘law’, that is law as 
conceived by Europeans, to it. In the process they distorted, deliberately 
or not, those customs, added what to their European perspectives may 
have seemed like customs and cultures of Africans but may in fact not have 
existed, making it convenient for colonial administration. This was a 
process of selective gathering of diverse, detached fragments and 
practices of African societies assembled in an unusual and incongruous 
way, a change which ultimately introduced ‘difference’, particularly racial 
difference, into the legal system. Initially, the impulse was of assimilation 
where the African laws were to be disregarded and judicial and 
administrative powers were to be vested in a European officer.33 However, 
soon this approach was reversed, and a policy of indirect rule was adopted 
where ‘Native Authorities’ were formed and the colonised population was 
governed through the use of supposed indigenous culture and customs.  

Custom as defined by the colonisers was enforced through 
customary law which was a strange creation in that it neither remained 
custom, that fluid phenomenon of African societies, nor was it given the 
full force of the Western kind of law. To enforce this, the British codified 
and consolidated the powers and authority of the chiefs; the chiefs, who 
were backed by the colonial state and had the rule-making authority 
conferred upon them, were in charge of everything. Concentrating power 
in the hands of a few men of the African elite made it easier for the colonial 
officials to control the colonised population. This also required and 
involved some degree of cooperation/collaboration from elites in African 
societies. As Terence Ranger and others note, the young African labourers 
were challenging the authority of their elders and the elders upon seeing 
the labourers return with more skills felt threatened and feared losing 

 
33 Martin Chanock, The Making of South African Legal Culture 1902 – 1936: Fear, Favour and 

Prejudice (CUP 2001) 262. 
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their authority over them, so they found it in their interest to have their 
powers codified.34  

It has been argued that what were called customs, customary law, 
customary land-rights, customary family, marriage and inheritance law, 
and customary political structure and so on, were, in fact, all invented by 
colonial codification. 35  African marriage practices which included 
polygamy and bride wealth were considered repugnant to principles of 
morality and were to be reformed. 36  However, later this ambition of 
reforming African marriage law was abandoned but the payment of bride 
wealth was to be strictly regulated. Lobolo is a bride price usually paid with 
Cattles. Traditionally, the bride wealth did not have to be paid in full at the 
time of marriage, the man would give whatever he had at the time and 
was allowed to pay off the remaining bride wealth at later stages. However, 
the Natal Code purportedly placed an upper limit on the amount that 
could be asked for and required the bride wealth to be paid in full at the 
time of marriage. This clearly and significantly changed the pre-existing 
law, it was remarked that “Lobolo at the present time is not the same as 
‘lobolo’ of the older times…”.37 Despite this clear alteration in how bride 
wealth operated in older times, the fiction that lobola, as defined and 
operated under the Code, reflects that the African marriage custom 
continued.  

Under the codified Customary law, land, another customary 
possession, was to be administered through Native authorities and was 
defined as a customary communal holding which meant that private 
possession either by landlord or peasants was not possible.38 To access 
land, membership of a tribe was a prerequisite. Martin Chanock contends 
that “British colonial policies sought to support a particular rural power 
structure and economic base and therefore gave the state’s legal 
imprimatur to it, legitimising these policies in the name tradition.”39 And 
the African subject was, as Mamdani argues, “containerized…into 
tribesmen” as while young African men were sent to work elsewhere as 

 
34 Terence Ranger, ‘The Invention of Tradition in Colonial Africa’ in Eric Hobsbawm and 

Terence Ranger (eds), The Invention of Tradition (CUP 1983) 254. 
35 ibid 250. 
36 Chanock (n 33) 260. 
37 Martin Lutuli, quoted in Chanock (n 33) 262. 
38 Mamdani (n 31) 22. 
39 Chanock (n 33) 237. 
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migrant labourers, they still remained under the authority of tribal 
chiefs.40 In this group-based system, formation of individual identities was 
made increasingly difficult. Bearing all these customs and the possessor of 
these cultures were ‘natives’. Mamdani argues that ‘native’ was created 
as a political identity distinct from the ‘civil’. Governed by the native 
authority claiming to be committed to and following traditions and custom, 
the native denoted someone who was thrown out of civilisation as an 
outcast, restricted to customs, localised individual. While in urban civil 
society people had rights by virtue of being under European law, the 
‘natives’ in the rural areas did not have any such rights conferred upon 
them; they were simply obliged to follow their ‘customs’. This was where 
the binary of law and custom was created; law was for the urban civil 
society and custom for the rural areas. 

What this colonial construction enabled the colonisers to do was 
twofold. Firstly, it enabled the colonisers to distinguish themselves from 
the colonised peoples, and secondly, they distinguished different groups 
of Africans from one another. Mamdani shows how the settlers created 
two politically dividing categories, namely race and tribe. The defining 
factor in these two political categories was not coloniser and colonised but 
native and non-native. Non-natives were races with one common law 
applicable to all whereas natives were tribes which were differentiated 
amongst themselves based on ‘cultural difference’ and governed by 
customary law. And each culturally distinct group must constitute a ‘tribe’. 
Mamdani notes that where traditional chiefdoms existed, chiefs were 
taken control of by the colonial administration and where there were no 
chiefships and people were ‘stateless’, institutions of chiefs were created 
and people as chiefs were installed to control and dominate colonised 
people, hence creating ‘tribes’ where none existed. Paul Maylam notes 
that Nguni and Sotho labels have recent origins and not self-ascribed by 
those within these groups.41 Chanock also notes that the South African 
legal system has been overtly based on the notion that differing cultural 
groups naturally have and required different laws.42 Hence customary law 

 
40 Mamdani (n 31) 22. 
41 Paul Maylam, A History of the African People of South Africa: From the Early Iron Age to the 1970s 

(Croom Helm Ltd 1986) 20-41.  
42 Martin Chanock, ‘Law, State and Culture: Thinking about Customary Law after Apartheid’ 

(1991) Acta Juridica 52, 55. 
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was not constructed as common law applicable to the entire colonised 
population but as distinct sets of rules for each ‘tribe’.  

In creating customs, cultures, natives and tribes, the colonisers 
constructed ‘ethnicities’. Each tribe with its distinct customs and culture 
became a distinct ethnicity, hence there formed as many ethnicities as 
there were tribes. Mamdani notes that ethnicity was created as “an 
identity that fragmented its victims as subjects” as opposed to race which 
“unified its beneficiaries as citizens” (emphasis in original). 43  Whilst it 
could be argued that ethnicity provides a more nuanced identity 
designation compared to race, in this context ethnicity worked as an 
effective dividing tool contrary to race which could prove to be a more 
unifying medium. The incorporation of the native into a regime of culture 
fractured it into several ethnic identities. As Mamdani argues, the aim of 
colonial construction of customs and cultures and claiming them to be 
belonging to Africans and reflecting African societies was to “remake the 
subjectivities of entire populations”.44 It sought to shape the past, present, 
and the future of the colonised populations. Through this policy, the 
colonisers created a form of internal discrimination. Constructing ‘tribes’ 
and ‘natives’ with distinct customs and cultures enabled the colonisers to 
thwart the risk of opposition from the colonised people as through these 
new identities they were pitted against one another. The colonised 
majority was fragmented into supposedly culturally diverse minorities.  

Anti-Colonialism and Customary Norms 

The exploitative use of culture and custom in the colonial period 
gave these two an ambivalent characteristic. Due to this contradictory 
character, their role in anti-colonial struggles was important yet uncertain. 
This section discusses the role and the significance of culture and tradition 
for the struggle against colonialism and apartheid and critiques the idea of 
recovery as well as the total rejection of culture and the claim that it has 
nothing to offer. 

The binary of law and custom, the bipolar construction of the 
colonial subject/citizen indoctrinated a ‘double consciousness’ in Africans 
of their place in the world. The term “double consciousness” was originally 
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used by W. E. B. Du Bois in the context of racial discrimination in America.45 
The term originally meant “looking at one's self through the eyes of 
others”, a sense of “two-ness – an American, a Negro; two souls, two 
thoughts, two unreconciled strivings” for which there is a “longing to 
attain self-conscious manhood, to merge his double self into a better and 
truer self”.46 This two-ness could be seen manifested in the anti-colonial 
struggles where two countering discourses of rights and entitlement were 
seen coexisting. One, underlying European liberalism, spoke of 
nationhood and self-determination as well as equality before the law and 
universal human rights for individuals. The other spoke of primordial 
sovereignty in the name of ethnic groups many of which were constructed 
in the colonial period. So, while notions of culture and customs were used 
as a means of domination, they also provided a site for resistance. This 
section will discuss how customs were perceived and the role they played 
in the struggle against colonialism and later apartheid.  

Frantz Fanon noted a stage in the development of national 
consciousness when, feeling “like a stranger in their own land”, the 
hitherto assimilated African intellectuals attempt to “renew contact with 
the oldest, most pre-colonial springs of life of their people”.47 The attempt 
to revive customs of a culture under colonial rule is an important stage in 
anti-colonial struggles and development of national consciousness. The 
struggles against colonialism took the form, inter alia, of renewed 
conformity to indigenous customary norms. People organised themselves 
around what they claimed was original, uncontaminated and genuine 
custom different from the corrupt version installed as customary law. Jean 
and John Comaroff note that the Western medicine introduced in the 
colonised world as a superior way of curing illness was preferred by the 
colonised Tswana people but only for a while. Later people began again to 
follow their traditional healing methods.48  Their past and cultures and 
customs by which they lived were the only source through which they 
could claim to being historical subjects and invalidate the colonial ideas 
that the black Africans had no history. 
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Mamdani notes that because colonial rule took the form of tribalism 
and customary law enforced through Native Authorities, resistance 
against colonial rule also took the same form.49 Resistance against indirect 
rule had to take the form of revolt against Native authorities which gave 
rise to conflicts within tribes. 50  This mode of resistance expressed a 
conservative and romantic version of anti-colonialism envisaged through 
adherence to invented traditions of national history and culture. These 
were rich in symbol and ceremony so enabled attempts to defend the 
established ruling class.51 Arjun Chowdhry argues that the European idea 
of indigenous culture as invariant was used by anti-colonialists to assert 
that the invariance of their culture meant that it had survived the impact 
of colonisation and European cultures.52 However, these customs were 
not ‘pure’. Focusing on Tswana and the impact of Christianity on Tswana 
people, Jean and John Comaroff argue that despite tensions in the 
Christian missionaries’ attempts to modernise and rationalise the ‘static, 
irrational and savage’ Tswana world, people were undoubtedly influenced 
by and partially adopted European Christian norms. 53 They also state that 
some of these became unquestioned, naturalised and hegemonic in 
Tswana life.54 

However, the question is whether such recovery is possible. 
‘Romantic’ narrative is a term that David Scott uses for the idea that 
resistance through adherence to indigenous customary norms would lead 
to a decolonised state where pre-colonial values and practices will be 
applied, and pre-colonial worlds and identities will be revived. This is “[…] 
where the anticolonial narrative is cast as an epic Romance, as the great 
progressive story of an oppressed and victimized people's struggle from 
Bondage to Freedom, from Despair to Triumph under heroic 
leadership…”. 55  The idea of recovering a pure African culture is 
problematic. African culture is fundamentally a modern creation, hence it 
is not possible to separate ‘traditional’ and ‘Western’ elements. 
Furthermore, resistance through attempting to recover the supposedly 
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pre-colonial customs and way of life reinforces the colonial notion that it 
is unnatural for Africans to live any other way. Also, as has been argued in 
this section, “traditionalism usually involves the putting of new content 
and meaning into old forms and institutions.”56 Moreover, Homi Bhabha 
rejects the simple polarization of the world into self and other.57 Bhabha 
also rejects the existence of a pure or original culture, drawing on T. S. Eliot, 
he discusses a “certain incommensurability, a necessary impossibility, in 
thinking culture”.58 Instead, he emphasises on the hybridity of cultures.59 
Hybridity is the mixedness inherent in any form of identity. In terms of 
cultural identities, hybridity refers to the fact that culture is not a discrete 
phenomenon, instead cultures are always in contact with one another 
which leads to this cultural mixedness that is called hybridity. However, 
for Bhabha, there are no pure cultures that start off this process of 
hybridisation; cultures are formed as a consequence of attempting to stop 
this process of cultural hybridisation. This can be seen in anti-colonial 
struggles that seek to reassert ‘their’ culture and create their own cultural 
identities and reject the identities the colonisers created for them. In this 
process they form a culture which, although presented as pure indigenous 
African culture, is not pure, it is created and defined in opposition to and 
disavowal of the culture of the coloniser.  

Furthermore, the attempts to reject the inferior, racialised and 
ethnicized identities which deemed the colonised peoples sub-humans 
somewhat served to reinforce them. This has a parallel with Léopold Sédar 
Senghor’s concept of Negritude or Africanite. According to Senghor, the 
question of freedom is “to inspire this world, here and now, with the 
values of our past”.60 To Senghor, it is simply “a fact that there is a white 
European civilisation and a black African civilisation”.61 In explaining the 
differences between the two civilisations, Senghor internalised the racist 
colonial conceptions of the black Africans. He argued that between the 
white European and the black African, there is crucial difference in terms 
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of rationality. The reason of the white European is “analytic through 
utilization”, while the “Negro reason is intuitive through participation”.62 
For Senghor, the European is “empiric, the African is mystic”. Senghor 
simply reproduces and reinforces the images of the black African that the 
white European colonists created, but puts it under a positive light by 
taking pride in Blackness as seen by the white coloniser unlike the 
negativity the white coloniser attributed to it.  

Unlike Senghor, for Amilcar Cabral, the conception of anti-colonial 
resistance is not about incorporating or not including black African values 
but rather as a “return to the source”.63 The question is of reclamation of 
the historicity of African existence which was blocked by the colonial 
conquest. Cabral rejects the European imperialist notion that there is only 
history, that of the Europeans. He argued that history and culture are 
never singular, rather they constitute the plurality of numerous modes of 
existence of multiple human beings. The colonial conquest interrupted the 
historicity of the colonised, it was the “halting of the history of one people 
in favour of the acceleration of the historical development of other 
peoples.”64 Hence, the anti-colonial resistance is the overcoming of this 
halting, this interruption that the colonial conquest brought about. 

However, that was not the only approach to customs and traditions 
during anti-colonial struggles. Some rejected the idea of adhering to 
customary norms as a site of struggle against colonialism because they 
were constructed and manipulated by the colonial regimes to divide and 
dominate the colonised people. They advocated erasing the dividing lines 
of tribes and ethnicities and coming together as a nation to fight foreign 
rule. Samora Machel stated, “We killed the tribe to give birth to the 
nation”.65 For them, customary norms and culture did not play a significant 
role in anti-colonial struggles. As Valentin Mudimbe argued, “Many African 
leaders, in order to legitimize a political process and to establish the right 
to differentiate themselves from the colonizer, accepted such colonial 
anthropological concepts as tribe, cultural particularism, etc. […] many 
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concepts and categories underpinning this ethnocentrism are inventions 
of the West.”66 Attempts to revive and recover reinforce colonial ideas of 
Africa and its peoples. Similarly, rejecting customs and cultures and 
adopting Western liberal thought entrenches colonial notions that African 
ways of life are primitive. Hence, it is not possible to ‘re-Africanise’ Africa, 
or to get rid of Europe from Africa; a pure pre-colonial African culture 
cannot be revived. Nonetheless, as Fanon, despite being critical of these 
tendencies towards “exoticism”, argued, this rejection of Western culture 
and revival of ‘African’ culture is important as "a phase of consciousness 
which is in the process of being liberated.” 67  To understand how the 
architect of postcolonial South Africa dealt with the question of culture 
and custom, the next section will examine the role of custom and culture 
in the South African constitution and its treatment in courts.  

Law and Custom in the Time of Decolonisation 

This section discusses how postapartheid South Africa and its legal 
system grappled with the binary of law and custom and the tendency to 
treat Customary law as if it is same as Common law. The binary of law and 
custom is a lasting legacy of the indirect colonial rule. Custom was a 
colonial construction and defined as something different from ‘law’, and 
law was defined in opposition to ‘custom’. Custom was the attribute of 
‘primitive’ societies whereas law was a feature of civilised societies. During 
the colonial and later the apartheid period, culture and customs were 
supposedly upheld, and oppression was guised as culture. This left an 
impression of customs and culture that stripped people of their humanity 
and basic rights. What this meant was that after apartheid, culture was 
seen as a regressive force and so a Western, liberal political and legal idea 
was chosen over African cultural concepts. Individual rights and liberties 
were deemed more important and the way forward to emancipation. A 
territorially delimited, Euromodernist nation-state based on One Law, the 
Law of the Land, was founded.  

Traditional leaders, who usually administrated customary laws, 
were excluded from participating in the negotiations on the transition of 
the South African state because it was limited to political parties, 
liberation movements and the governments of the so-called ‘independent’ 
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homelands established by the Apartheid state.68 While apartheid struggle 
tended to discredit customary authority as authoritarian and anti-
democratic, postapartheid transition has kept custom intact. Custom, in 
postapartheid South Africa, was embraced as being its ‘tradition’ and so it 
reinforced the binary of law and custom. The institution of chieftaincy was 
not completely disregarded. As Southall and Kropiwnicki note, it was 
believed that although apartheid had diminished the loyalty between 
traditional leaders and their subjects, a large number of rural population 
still regarded their leaders in high regard.69 Therefore, the Congress of 
Traditional Leaders of South Africa was established to articulate the 
interests of traditional leaders.  

Customary law, as discussed in section 1 on ‘Constitutional Rights 
versus Customary Norms’, has been recognised as being a source of South 
African law and enjoys constitutional protection. The South African 
Constitutional Court in Alexkor Ltd and Another v the Richtersveld 
Community and Others stated that African customary law is an 
independent source of law and is not to be interpreted “through the 
common-law lens”.70 However, the constitution itself represents Western 
legal and political thought. The fact that the Constitution, a written 
document, gives custom legal status and protection is problematic as the 
validity of custom emanating from a written, codified document is the 
antithesis of a lived, unwritten and uncodified custom. This helped 
continue the binary of law and custom where one is higher than the other. 
As Ramose argues, through this, the Constitution endorses the divide 
between the African people and the white South Africans.  

As outlined in section two, colonial administrations codified the 
supposed African customs and transformed them into rigid, immutable 
rules. Recognising the corruptions in the official version of custom and its 
fluid nature, the Constitutional Court stated that customary law had been 
“stonewalled” through codification and its nature and operation had been 
subverted.71 Therefore, ‘living’ customary laws which are customs as lived 
in the point in time are to be applied when a dispute arises. Section 39(2) 
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of the South African Constitution states that when developing common 
law or customary law, courts and tribunals must promote the spirit of the 
Bill of Rights. However, the inclusion of customary law in this provision is 
odd given that, unlike the common law, it is the communities and people 
that live the customs not courts that develop customary law. Moreover, 
as Cornell notes, the notion of development of customary law is 
problematic; there is no concept of development in customary law 
precisely because it is living, and is necessarily flexible. As Cornell argues, 
the “very question of development necessarily puts the customary law 
within the framework of the hegemonic notion of positive law as rule 
bound”.72  

Despite the importance attributed to custom and many initiatives 
for reforms and development, not much has changed. Many South 
Africans believe that the postapartheid state has failed to deliver on its 
promises of rights, to unite the people and to ensure the moral and 
material prosperity of its citizenry.  Smit and Notermans have argued that 
the persistence of the poor living conditions and emerging new economic 
challenges have led people to revive apparently extinct customs as a way 
of combating those challenges.73 One such revived custom is the marriage 
practice called ukhuthwala which, it has been reported, increasingly 
involves abduction as well as rape of underage girls as a precursor to 
marriage. Smit and Notermans argue that this revivalism or the “cultural 
throwback” occurs as a result of national socio-cultural, legal and 
economic processes in South Africa. 74  Through this revivalism, local 
communities establish new autonomous identities, in opposition to the 
liberal constitutional ideals of human rights, thus articulating old traditions 
within modernity. They destroy their subjectivity by breaking the rules of 
the power, and then try to reconstitute their subjectivity by subjecting 
themselves to a different kind of power, one that has no unitary form.  It 
is “a counter-politics of ethnic assertion against the jurisdiction of the 
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state”,75 it challenges the authority of the unitary sovereign by subverting 
what the sovereign has adopted as the underlying foundation of the polity.  

Furthermore, Jean and John Comaroff note that these sentiments 
regarding the failures of post-apartheid state are expressed in efforts of 
communities to redefine moral order as well as to police the breaches of 
the common good that authorities do not oversee because they are 
characterised as dangerous, criminal acts which are not part of the 
society.76 They focus on occult violence which has reportedly increased 
since the fall of Apartheid. Witchcraft practices, zombie-conjuring and 
ritual killings have intensified. Practicing or accusing anyone of witchcraft 
is illegal since the start of the colonial period; despite many people having 
deeply held beliefs in these cultural practices, they were excluded from 
the legal sphere, and these beliefs were readily deemed illegal and 
shunned during Colonialism as dangerous and illogical by the standards of 
enlightenment and its product, the reason. Those who practiced them 
were thrown out of the official political and legal spheres. In the 
postcolonial period, the British colonial law on witchcraft was simply 
reformulated and these cultural practices remained illegal. John and Jean 
Comaroff investigate how the so-called liberal, universal model of nation-
state with ‘One Law’ deals with and infuses itself with the plurality of 
cultures and their practices.77 They argue that liberalism is very limited 
when it comes to accommodating difference. The law disregards the 
difference when it uses the tools of enlightenment reason to address these 
issues of occult violence.78 In one case, the problem of witchcraft was 
framed in terms of breach of contract.79  

Despite having a dual legal structure, there are still some cultural 
aspects and practices that remain outside the realm of the legal system. 
The law only encompasses that which is explainable by the Enlightenment 
ideals and ways of knowledge – marriage, inheritance, land rights etc. 
which are matters assessable by empirical research. The exclusion of 
cultural practices such as occult violence and witchcraft, as discussed 
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above, from the legal realm by criminalising them also means that the 
problems are not addressed or not as effectively as they require.  

The distinction and division of customary law and common law, of 
traditional law and modern law, and the hierarchy which is obvious both 
in the constitution which subjects customary law to itself, and in practice 
where African cultural practices and problems arising from them are dealt 
with by way of invoking Western conceptual and legal tools. This makes it 
very difficult for law to serve as a medium for decolonisation. Furthermore, 
this duality in the legal structure means that the postcolonial legal system 
is not unlike the legal system of apartheid era. Although not on the basis 
of race, different laws still apply to different sections of the population. As 
Mamdani notes, although post-apartheid South Africa deracialised its legal 
system, it still operates with an “ethnicized “customary” law enforced by 
an ethnicized native authority”.80 Mamdani asks whether post-apartheid 
transition has created a “non-racial apartheid”.81 While apartheid system 
created racial beings, post-apartheid law recognising people as members 
of an ethnicity creates ethnic beings. 

Conclusion 

Postcolonial South Africa is attempting to fashion a highly 
enlightened democracy under a constitutional framework of “One Law for 
One Nation”. At the same time, it is trying to free itself of the legacy of 
Eurocentric domination. This comes in a context where British colonisers 
decided that their colonial subjects should live according to their own ways 
of life and follow their own customs and culture but these were in fact 
constructed by the colonisers themselves.  Flexible and ever-changing 
African customs were turned into rigidly codified ‘customary law’ the 
content of which was decided by the colonial administrators. As a result, 
custom as law and custom as social practice became two distinct entities. 
In the process of developing customary law and as a direct result of it, 
many African customs were significantly altered. Amongst them was the 
institution of chieftainship which changed from being an institution rooted 
in the approval and consensus of the ruled to being a pot of centralised 
power, and Chiefs from being accountable to the people became 
answerable to the colonial administrators. Along with chieftainships, other 
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matters of social relations such as marriage customs as well as practices 
relating to land were also altered. Overall, the result of this was a legal 
system which had different types of laws applicable to politically 
differentiated peoples. Common law applied to the ‘civil society’ 
consisting predominantly of urban dwellers, and then there were sets of 
customary laws for each tribe.   

Although culture and customs were the tools used by the colonisers 
to oppress, dominate and divide the colonised peoples, they were also 
important in struggles against colonialism and Apartheid. Some people 
sought to resist colonial and apartheid domination by way of reasserting 
indigenous African cultures. However, in so doing they also reproduce and 
internalise racist colonial ideas about themselves. This article has 
discussed whether or not the pre-colonial cultures can be recovered and 
drawing on Homi Bhabha, among others, it has argued that such attempts 
will not be fruitful, there can be no return to a pure African culture which 
is completely pure and uncontaminated by European cultures. On the 
other hand, there were people who rejected cultures altogether given 
their history and use by the colonial powers. Such people sought to 
destroy the divisions the colonisers created amongst the colonised 
population and aimed to unify as one majority, and following a nationalist 
ideology fight for self-determination. Whether cultures are followed or 
disavowed, the Europe cannot be taken out of Africa. As the apartheid 
system collapsed, the new democratic government decided to transform 
the South African polity by following a Constitutional mode of government 
with centralised power based on nonracialism. This mode of governance 
is based on a Western model which places the individual at the centre of 
law and attributes all rights to it. This article has argued that the concepts 
of customs deemed indigenous and recognised by the law are still the ones 
that were created by the colonisers. Despite the very different 
conceptions of law, the African law is still being treated and approached 
as if it is Western law. This has severely limited the capacity of custom and 
culture in the process of decolonisation.  

What this shows is the failure of the narrative that people were told 
in their struggle against colonialism that those struggles would lead to a 
peaceful, equal, prosperous and happy place, where people would be able 
to live their lives in their way, follow their own culture without any 
influence of other cultures. The failure of this has led to the radical 
responses discussed above. Perhaps it is time to create a new ‘tragic’ 
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narrative that does not paint a romantic picture but rather takes into 
account the potential setbacks and hurdles, because as Scott argues 
“tragedy has a more respectful attitude to the contingencies of the past in 
the present, to the uncanny ways in which its remains come back to usurp 
our hopes and subvert our ambitions[…]”.82 Perhaps the solution is not in 
opposing or promoting the ideals of the Enlightenment but to “seek 
instead to cultivate an ethos more open to our ambiguous and paradoxical 
(and at any rate permanent) relation to the Enlightenment”.83   
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