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Women and Citizenship in  
Sudan and South Sudan:  
A Comparative Analysis 
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Incompatibilities between national laws, on the one hand, 
and international law, human rights rules and principles of 
citizenship with regard to women, their children (who are 
born to a foreign father) and alien husbands, on the other, 
are not uncommon in many countries in Africa and 
elsewhere. This article comparatively analyses the right of 
women to acquire citizenship on an equal basis to men in 
Sudan and South Sudan. It touches on their equally 
important right to pass on their citizenship to their alien 
husbands or their children who are born to an alien father. 
The article further analyses some of the detrimental 
consequences of depriving women of their full citizenship 
rights on their enjoyment of their rights, in addition to 
particular difficulties they face in human-made or natural 
disaster situations. As deprivation of citizenship is a form of 
humiliation with deleterious legal, social and political 
consequences on women, their children and their alien 
husbands, it is necessary that Sudan take steps to ensure that 
Sudanese nationality law is compatible with the Interim 
Constitution of Sudan 2005 and international law. Reform 
efforts should not only be focused on laws, but should also 
target outdated views and cultures. 
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Introduction 

As everywhere else in the world, women represent approximately 
50% of the total population in Sudan and South Sudan. Like their 
male counterparts, they need and should indeed have the right to 
fully belong to political communities, to enjoy their natural or God-
given rights. Citizenship, as Hannah Arendt succinctly puts it, is the 
‘right to have rights’. 1  Her statement is in line with the legal 
definition (as opposed to social sciences’ definition) of citizenship, 
which is focused on the relationship between the state and the 
individual as a foundation of other rights.2 Citizenship is legally 
defined as ‘… a legal bond having as its basis a social fact of 
attachment, a genuine connection of existence, interest, and 
sentiment, together with the existence of reciprocal rights and 
duties’.3 

Article 1(3) of the Charter of the United Nations (‘UN 
Charter’) sets out the importance of respect for human rights and 
fundamental freedoms for all without discrimination as to sex, race, 
language, or religion.4 This includes equal respect for women’s rights 
in all countries, including Sudan and South Sudan. Full citizenship 
rights for women, as this article will argue, is a necessary component 
for the recognition of respect for human rights and the rights of 
women, more generally. 

Full citizenship rights, in their political dimension, give women 
a sense of dignity because the recognition of women’s right to equal 
citizenship, as well as its transmission, is always an indication of 
recognising the equal dignity of men and women. Depriving women 

                                                        
1 Hannah Arendt, The Origins of Totalitarianism (1951) 294-295 in John Helis, 
‘Hannah Arendt and Human Dignity: Theoretical Foundations and Constitutional 
Protection of Human Rights’ (September 2008) 1(3) Journal of Politics and Law 
73, 74. 

2 Bronwen Manby, Citizenship Law in Africa: A Comparative Study (Open Society 
Foundations 2010) ix 
<http://www.opensocietyfoundations.org/sites/default/files/citizenship-
africa_20101118.pdf> accessed 19 April 2015. 

3 Nottebohm Case (Liechtenstein v Guatemala); Second Phase, International Court 
of Justice (ICJ), 6 April 
1955<http://www.refworld.org/docid/3ae6b7248.html>accessed 31 March 2016. 

4 1 UNTS XVI.  
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of their ability to transmit their citizenship to their husbands and 
children (male or female) because of their sex is discrimination in 
citizenship law; it is against their dignity and is, in fact, a reflection 
of the general effect of unjust laws on women. Whether it denies 
them their right to transmit their citizenship or restricts it, it is unjust 
and, indeed, offends human dignity. 5  In this context, women 
themselves are not, generally, denied or deprived of citizenship 
through this discrimination, except where they lose citizenship 
automatically if they marry a foreigner, as we will discuss later. Thus, 
discrimination in citizenship law itself is not the root of women’s 
exclusion in terms of exercising political and other rights—though it 
is symptomatic of the view that women do not have equal rights 
with men in many ways. 

Citizenship, in the words of Naila Kabeer, is ‘…a powerful 
word with connotations of respect, rights, and dignity’.6 In addition, 
citizenship, as a foundation of rights, is necessary for women to be 
present and to participate in decision-making institutions, and 
therefore to take part in decision-making processes on an equal basis 
to men. In all societies, it is hard to ignore the significant role that 
citizenship plays in politically empowering individuals, be they men 
or women. Political empowerment (political participation in 
elections and government) is always necessary for the full realisation 
of human potential, and there are no acceptable reasons why that 
does not or should not include women. But political empowerment 
requires a genuine form of citizenship in its legal sense, to which 
Arendt refers in her above-mentioned statement.  

History, in some situations, demonstrates that those who are 
politically empowered (men for the purpose of this article) will not 
uphold the natural and inalienable rights of the disempowered 
(women in this case), which displays the centrality of the right to 
belong, that is citizenship, in a political community, which alone can 
guarantee for women, as for men, the right to have rights.7 Women 
                                                        
5 UN General Assembly, ‘Declaration on the Elimination of Discrimination against 
Women’ (adopted 7 November 1967) A/RES/2263(XXII) 
<http://www.refworld.org/docid/3b00f05938.html> accessed 6 May 2015. 

6 Naila Kabeer, ‘Citizenship, Affiliation and Exclusion: Perspectives from the South’ 
(2002) 33(2) Institute of Development Studies Bulletin 12,12. 

7 Helis (n 1) 74.  
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would not be able to achieve freedom without citizenship, because 
freedom as a political concept is the ‘…quintessence of the city-state 
and of citizenship’. 8  However, among the many advantages of 
equality in citizenship, access to justice, especially in conflict-ridden 
countries, is the most conspicuous example of how important 
citizenship rights are as far as women and their children (who are 
born to a foreign father) and their alien spouses are concerned.  

Discrimination with regard to the granting of citizenship, 
which may result in a denial of citizenship, prevents women from 
having access to justice not only before domestic justice institutions, 
including informal non-legalistic ones, but also before international 
justice institutions, especially when the so-called diplomatic 
protection actions9 are brought by states before the International 
Court of Justice.  

In situations where children cannot acquire nationality from 
their fathers,10 recognition of women’s ability to confer, without 
unnecessary or unreasonable conditions, their citizenship on their 
children, regardless of their father’s nationality, is necessary to avoid 
statelessness and its deleterious effects. Laws that prevent women 
from doing so are one of the main reasons for child statelessness in 
many countries.11 

                                                        
8 Hannah Arendt, ‘What is Freedom?’ in Hannah Arendt, Between Past and Future: 
Six Exercises in Political Thought (Viking Press 1961). 

9 Please see Art 1 of the Draft Articles on Diplomatic Protection 2006. 
10 A United Nations High Commissioner for Refugees document illustrates that 
those situations ‘…can occur (i) where the father is stateless; (ii) where the laws of 
the father’s country do not permit him to confer nationality in certain 
circumstances, such as when the child is born abroad; (iii) where a father is 
unknown or not married to the mother at the time of birth; (iv) where a father has 
been unable to fulfill administrative steps to confer his nationality or acquire proof 
of nationality for his children, because, for example, he died, has been forcibly 
separated from his family, or cannot fulfill onerous documentation or other 
requirements; or (v) where a father has been unwilling to fulfill administrative steps 
to confer his nationality or acquire proof of nationality for his children, for 
example if he has abandoned the family.’ UNCHR, ‘Background Note on Gender 
Equality, Nationality Laws and Statelessness 2014’, 
<http://www.unhcr.org/4f5886306.pdf> accessed 18 June 2016. 

11 ibid. 
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In short, denial of citizenship leads, inter alia, to 
disenfranchisement and violations of other basic human rights and 
freedoms. It, furthermore, places women and their children and alien 
husbands in a subordinate ‘second class’ position in society, 
undermines access to all other rights, directly affects the ability of 
women to pass on their citizenship to their children and alien 
husbands, prevents them from political participation and 
representation, and eventually leads to marginalisation and social 
exclusion.12 

Employing the central international law theories of equality 
and nondiscrimination, this article critically examines the right of 
women to acquire citizenship and pass it on to their alien husbands 
and children who are born to an alien father. In this context, it 
critiques the citizenship laws of Sudan and South Sudan in light of 
general international law and human rights principles and rules, and 
citizenship-related, women-specific conventions. The article firstly 
analyses the roots of discriminations in the two Sudans. It then 
highlights the relevant provisions in international law and discusses 
in detail the nationality laws in relation to women in Sudan and 
South Sudan. This article then discusses some situations where 
women, their children or alien husbands find themselves susceptible 
to discrimination. The final part concludes the article and makes 
suggestions in regard to improving citizenship law in Sudan and 
South Sudan. 

Roots of Discrimination 

Prior to the emergence of the modern conception of citizenship, and 
during the pre-Christian eras of ancient Sudanese kingdoms in North 
Sudan, women had enormous political power. As in many other 
places in the world at that time, North Sudan was a matriarchal 
society. A Nubian woman, Kandake or Candace, became a queen 
that ruled one of Africa’s ancient kingdoms in North Sudan. 
Subsequently, women had access to privileges through their ability to 

                                                        
12 Please see ‘My Nationality is a Right for Me and My Family: Nationality 
Campaign in Lebanon Jinsiyati’ <https://nationalitycampaign.wordpress.com/> 
accessed 17 April 2015. 
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enable their male counterparts to have access to power including the 
highest position in those kingdoms; it was through the female line of 
relationship that men were able to take the position of king. For 
example, a man who married a daughter of the king would be able 
to see one of his sons reign over his mother’s kingdom. At this time 
women were the path to power. They had influence over their sons 
who ruled; however, they were not in their own right eligible to 
become queens and rule their societies.13 Such traditions did show 
that people in ancient Sudanese kingdoms appreciated that women 
are the custodians of every society’s culture, and perhaps it was 
because of that appreciation that the children of the daughters of a 
king, regardless of their father’s origins, were the ones who took 
over the leadership of the kingdoms.  

Apart from that recognition, however, history shows that 
women in Sudan have always been treated as secondary or second-
class members of their societies. Discrimination against women in 
the two Sudans is rooted in tribal traditions as well as in religious 
systems. In Sudan, in particular, the formal state laws that directly 
impact women’s lives are but a reflection of religious and cultural 
practices that are disadvantageous to women as far as their 
citizenship and other rights are concerned.14 In some areas or tribes 
in the two Sudans, religious laws provide more civil rights to women 
than traditional laws, although, realistically speaking, differentiating 
between the two sets of laws is not always easy, as the norms of the 
former are inherently interpreted or understood in light of those of 
the latter.15 For instance, under the principles and rules of Sudanese 
Islamic law, men are allowed to marry up to four women,16 and in 

                                                        
13 For more information about the role of Kandake in the ancient Nubian 
Kingdoms, please read Dietrich Wildung, Sudan: Ancient Kingdoms of the Nile 
(Flammarion 1997) 302. 

14 The most significant example of such laws is the Personal Matters Law of 1991 
and to some extent the Sudanese Nationality Act of 1994 (as amended in 2011). 

15 Religions, as we know, are abstract principles, the implementation of which 
requires some interaction with the traditions and customs of the society where 
those abstract principles are applied. The implemented or interpreted form or 
forms of any religion reflect to a wide extent the way of life of those who 
implement or interpret it.  

16 S 51(d) of the 1991 Personal Matters Act. 
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Christianity, abiding Christians marry only one,17 while traditional 
laws in both Sudan and South Sudan, in areas where people follow 
African traditions and embrace local religions, allow men to marry 
as many wives as they wish and/or can financially support.18  

It is a tradition today in the Shaggiya tribe in North Sudan not 
to allow a woman to inherit land because they believe the land will 
eventually become the property of her husband who might be from 
another family or tribe.19 In other parts of Sudan and in South Sudan, 
customary laws still to a large extent give women fewer rights than 
men. Tribal traditions differ in their generosity to women in terms of 
civil rights and this has created a legal pluralism in the two countries, 
usually with no option for women other than to be respectful of the 
traditions of their tribes or regions. While Islamic law is open to 
reform through reinterpretation or the process of ijtihad, traditions, 
customs and local belief systems are normally hard to change or 
develop in the short term.20  

During the colonial period, those who were not of European 
descent in colonial Africa were, in general, excluded from full 
citizenship rights: there was a distinction between nationality in the 
sense of a person’s legal membership of a state, and citizenship in the 
sense of full political rights, which is not permissible today. In 
Europe itself, women nationals of the colonial powers also did not 
have full citizenship rights and the right to vote until the early years 
of the twentieth century; as adults, their nationality was often 
dependent on that of their husbands and they were usually unable to 
transmit their nationality to their children of a foreign father. These 
forms of discrimination were often carried over into the new laws of 

                                                        
17 Most Christian theologians argue that in Matthew 19:3-9 and referring to Genesis 
2:24 Jesus explicitly states a man should have only one wife: ‘Have ye not read, 
that he which made them at the beginning made them male and female, And said, 
For this cause shall a man leave father and mother, and shall cleave to his wife: and 
they twain shall be one flesh?’ 

18 Liv Tønnessen, ‘Gendered Citizenship in Sudan: Competing Debates on Family 
Law among Northern and Southern Elites in Khartoum’ (2008) 13(4) Journal of 
North African Studies 455. 

19 Interview with Attorney Wail Elatta and Attorney Saif Eldin Mustafa, (Fairfax, 
Virginia, 23 April 2015).  

20 Tønnessen (n 18). 
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the post-colonial states, which borrowed from the models of the 
European colonial powers. 

The Sudanese state, since independence, has tried as much as 
possible to respect or tolerate the existence of diverse legal systems, 
largely traditional, with regard to family law and other sensitive 
areas. For example, respect or tolerance of traditional laws is a 
continuation of a British policy that aimed to obtain the support and 
collaboration of native administration systems across Sudan to 
maintain order and stability. Inadvertently, the adoption and 
maintenance of that policy have contributed to making suppressive 
and oppressive traditional laws more established in Sudan and South 
Sudan—they have derived legitimacy from the state, in addition to 
the legitimacy that they already had within their particular 
communities. The influence of traditional, religious and colonial 
discrimination against women is still prevalent today. That influence 
in Sudan is most obviously demonstrated by family laws and, to 
some extent, the citizenship law. The 2011 nationality law of South 
Sudan, by contrast, as we will see, has avoided incompatibility with 
global nondiscrimination principles. 

To summarise, as laws usually are a reflection of societal 
notions, it is not surprising that religious practices, customs and 
traditions, in addition to colonial era concepts of citizenship, shape 
and direct the way legislators sometimes think and as a result lay 
down laws that violate women’s rights, in general, and their right to 
full citizenship rights, in particular. The following sections focus on 
citizenship-related violations and their effects. 

International Law 

International law, in general, and human rights rules in particular, 
prohibit gender discrimination in recognising individuals’ rights to 
citizenship or the granting of nationality certificates and documents 
that prove it.21 The most important of those conventions is the 

                                                        
21 For example, see the Art 9(1) of the Convention on the Elimination of all Forms 
of Discrimination against Women (CEDAW) (adopted 18 December 1979, entered 
into force 3 September 1981) UN Doc A/34/46. 
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Convention on Elimination of all Forms of Discrimination against 
Women (CEDAW). 22  This convention, which contains the most 
obvious and inclusive prohibitions on gender discrimination, 
provides that ‘States Parties shall grant women equal rights to obtain, 
change, or maintain their nationality…’.23 

Over and above CEDAW, the International Covenant on Civil 
and Political Rights24 prohibits discrimination on a gender basis. It 
enjoins all states parties to the Covenant to respect all rights 
recognised in the convention and to guarantee such rights for all 
individuals subject to their jurisdictions or within their territories 
without discrimination on the basis of race, colour, language, 
religion, political or non-political opinion, national or social origin, 
wealth or any other discriminatory ground.25 The provisions of this 
article are reiterated in more specific terms in the Convention on 
Nationality of Married Women (1957) and the Montevideo 
Convention on the Nationality of Women (1933). 

The African Charter on Human and Peoples’ Rights26 does not 
provide for the right to nationality. This defect was addressed by 
including detailed and strong nondiscrimination requirements aiming 
at achieving full equality in acquiring citizenship in the Protocol to 
the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa (alternatively and more famously known as the 
Protocol on the Rights of Women in Africa), which provides that:  

(g) a woman shall have the right to retain her nationality 
or to acquire the nationality of her husband; (h) a woman 
and a man shall have equal rights with respect to the 
nationality of their children except where this is contrary 

                                                        
22 ibid. 
23 Art 9(1). 
24 (adopted 19 December 1966, entered into force 23 March 1976) 999 UNTS 171. 
25 Art 2(1). 
26 African [Banjul] Charter on Human and Peoples' Rights (adopted 27 June 1981, 
entered into force 21 October 1986) OAU Doc CAB/LEG/67/3 rev 5, 21 ILM 58 
(1982). 
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to a provision in national legislation or is contrary to 
national security interests.27 

The Protocol, however, is defective or problematic when it 
comes to men’s rights to acquire citizenship through marriage. It 
does not provide for men to have the right to acquire the nationality 
of their wives (i.e. for women to have the right to transmit their 
nationality to their husbands) and, in addition, it allows for 
exceptions in national legislation for national security in the 
transmission of citizenship to children—which, basically, means that 
discrimination is allowed. In this, it falls short of the much better 
provisions in CEDAW.28 

Thus, international law requires all states to ensure that their 
national legislation complies with universally recognised citizenship 
rules. Discrimination violates the general rules of international law 
that prohibit any differentiation between men and women when it 
comes to rights and duties. It also violates the express provisions of 
international conventions that address the issue of citizenship. These 
violations take place when state constitutions and/or laws are not 
compatible with the general principles and rules of international law 
that govern citizenship.  

Citizenship Law in Sudan 

In Sudan, constitutional provisions are consistent with international 
law, but the detailed statutory rules and regulations of acquiring and 
passing on nationality are inconsistent with those constitutional 
provisions and are therefore incompatible with international law. An 

                                                        
27 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa (adopted 13 September 2000, entered into force 25 November 
2005) OAU Doc CAB/LEG/66.6, reprinted in 1 African Human Rights Law 
Journal 40, Art 9. 

28 The reason why the Protocol is so problematic in this respect is basically 
opposition from the Arab states to equal rights. Please see Fareda Banda, ‘Protocol 
to the African Charter on the Rights of Women in Africa’ in Malcolm Evans and 
Rachel Murray (eds), The African Charter on Human and Peoples’ Rights: The 
System in Practice 1986-2006 (2nd edn, Cambridge University Press 2011). 
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example is Article 7 of the Interim Constitution of Sudan 2005,29 
which recognises citizenship as the basis for fundamental rights and 
freedoms. The Article does not draw any distinction between men 
and women in their ability to acquire citizenship and pass it on to 
their children and alien spouses. It provides that ‘citizenship shall be 
the basis for equal rights and duties for all Sudanese’ and that ‘every 
person born to a Sudanese mother or father shall have an inalienable 
right to enjoy Sudanese nationality and citizenship’.30 

The Constitution does not provide that citizens by birth lose 
their Sudanese citizenship if they obtain a nationality of another state. 
Nor does it expressly require aliens to give up the citizenship of their 
previous country or countries to become Sudanese citizens. In fact, 
the Constitution conspicuously provides that a Sudanese national 
may acquire the nationality of another state. This provision clearly 
applies to Sudanese nationals by birth, and, in the absence of an 
express prohibition of dual citizenship, one could assume that 
naturalised citizens are also included by this provision. 

The advantages or benefits of Article 7, as stated above, to 
women are numerous. First, the Article recognises the principle of 
equality in enjoying rights for all citizens, regardless of their sex or 
type of citizenship, be it by birth or by naturalisation. Second, 
women under this Article could confer their citizenship on their 
children who are born to an alien father. Third, Sudanese women 
would be able to retain their Sudanese nationality even if they 
acquire another citizenship by marriage, if the law of her alien 
husband’s country does not prohibit dual citizenship.31 

Before the Sudanese Nationality Act of 1994 was amended in 
2005, Sudanese law did not allow Sudanese women to confer their 
citizenship on their children who are born to an alien father. In 2005, 
the Sudan National Assembly amended the Act to partially allow 

                                                        
29 The Interim Constitution 2005 was passed after the conclusion of the 
Comprehensive Peace Agreement <http://www.refworld.org/pdfid/4ba749762.pdf> 
accessed 18 April 2015. 

30  ibid, art 7(2). 
31 In situations where the law of the husband’s country does not allow dual 
citizenship, a Sudanese woman who is married to an alien may lose her Sudanese 
nationality if she wants to acquire the citizenship of her spouse by marriage. 
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women to pass on their citizenship to their children. Nevertheless, 
when one reads Section 4 of the Act (which was amended again in 
2011),32 the discrepancies between the Constitution and the law are 
obvious. Subsections (1) and (3), which are relevant here, 
respectively read: 

(1) In respect of persons born before the coming into force 
of this Act, a person shall be a Sudanese by birth if he 
satisfies the following conditions: 

(a) if he has already acquired Sudanese nationality by birth; 

(b) (i) if he was born in Sudan or his father was born in 
Sudan; 

(ii) if he is residing in Sudan at the time of coming into 
force of this Act and he and his ancestors from the father’s 
side were residing in Sudan since 1/1/1956. 

(c) if neither the person nor his father were born in Sudan, 
he may, if he satisfies the requirements of para. (b)(ii), 
apply to the Minister to grant him Sudanese nationality by 
birth. 

… 

(3) A person born to a mother who is Sudanese by birth 
shall be entitled to Sudanese Nationality by birth 
whenever he applies for it. 

Another section of the Act that deals with women is Section 8, 
which provides that: 

The Minister [of Justice] may grant a certificate of 
nationality by naturalisation to any foreign woman who 

                                                        
32 The Act was first issued as a provisional decree and then passed into law on 2 
May 1994. In 2005, it was amended. The amendments were passed by the 
National Assembly on 27 June 2005 and signed by President of the Republic on 6 
July 2005. The National Assembly again amended the law in 2011, in the 
aftermath of South Sudan’s secession. The amendments included ss 6, 7, 10, 11 and 
18. The Assembly added a section after s 15 of the law. It passed the new 
amendments on 19 July 2011, and the Council of the States approved them on 26 
July 2011.  
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applies in the prescribed form and proves to the Minister 
that: 

(a) She is the wife of a Sudanese national according to the 
provisions of the laws of Sudan;33 

(b) She has resided in Sudan with her Sudanese husband 
for two years at least from the date of the application, 
provided that the President of the Republic may, upon the 
recommendation of the Minister, exempt her from the 
provisions of this paragraph if she has resided in Sudan 
with her husband for two years at least from the date of 
application. 

As I commented in 2011,  

The continuing gender discrimination (in that a child of a 
Sudanese woman has to apply for nationality and does not 
obtain it automatically) … contradicts the provisions of 
the Interim National Constitution and international norms. 
Nevertheless, children born to Sudanese mothers and alien 
fathers are partially enfranchised by the 2005 amendment 
to the 1994 Act. The 1994 Act now stipulates that such 
children born to Sudanese mothers are entitled to obtain 
Sudanese nationality by descent whenever they submit an 
application to the competent authorities. This is the first 
Sudanese nationality act ever to give this right to children 
born to alien fathers. This is an improvement on pre-2005 
situation but is still discriminatory, because children of 
Sudanese fathers acquire nationality automatically while 
those of Sudanese mother do not. It is also unclear 
whether or not this amendment could be applied 

                                                        
33 Sudanese law provides for civil marriages for non-Muslims, and the legal 
provisions that govern and organise marriage and divorce do not apply to them. 
Marriage between a Muslim man and a non-Muslim woman is allowed, while a 
Muslim woman is not allowed to marry a non-Muslim man, unless the latter 
converts to Islam. Provided that these restrictions are observed, in mixed marriages 
the national law of each spouse determines how the contract is drawn up. After the 
contract is entered into, issues related to property rights and child custody are 
regulated by the laws of the husband’s country, the laws of Sudan in this case. The 
non-Sudanese woman has the same legal marital rights as a Sudanese woman with 
the exception of inheritance entitlements. 
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retrospectively to allow those who were born previously to 
apply to be recognised as citizens.34  

Although the Child Act 2004 (repealed)35 conspicuously provides 
that ‘every child born to a Sudanese mother or father shall have a 
prerogative Sudanese citizenship and nationality’,36 the Child Act of 
2010 does contain a similar article. It generally provides in Chapter 
II under ‘General Principles’ that the state shall guarantee all rights 
of children, especially, among other rights, their right to nationality 
without mentioning the word ‘father’ or ‘mother’.37 It should be 
noted, too, that the right is put under general guiding principles of 
the Act, which shall, according to the Act, be the basic principles in 
the enforcement of its provisions. In fact, the Act literally repeats 
Article 5(d) of the 2004 Act, which also contained that principle in 
Chapter Two, on ‘Protection of Children: General principles’. 

In practice, the Constitutional Court has recently reaffirmed in 
Iman Hasan Benjamin v Sudan Government38 the right of children 
born to a Sudanese mother and an alien father to obtain Sudanese 
citizenship. In that case, the appellant requested that the Court 
declare Section 10(2) of the Sudanese nationality law, which has 
stripped all South Sudanese from their previous Sudanese citizenship, 
unconstitutional. The Court has referred to Section 4(3) of the 
Sudanese Nationality Act as the basis on which Iman could acquire 

                                                        
34 Nasredeen Abdulbari,  ‘Citizenship Rules in Sudan and Post-Secession Problems’ 
(2011) 55(2) Journal of African Law 157, 164-5. 

35Provisional Decree, Child Act 2004 (Sudan) 
<http://www.law.yale.edu/rcw/rcw/jurisdictions/afn/sudan/Sudan_ChildAct.pdf> 
accessed 18 April 2015. 

36 General Principle 5(D). The introduction to s 5 states that ‘… the following 
general principles and regulations shall be the basic principles in the enforcement of 
the provisions of this Act …’. 

37 General Principle 5(2)(e). The Act provides that in the implementation of the Act, 
guidance should be found in the Sudan Interim Constitution of 2005; the 
international agreements and protocols that Sudan has ratified; and the decisions, 
policies and directives that shall be laid down by the National Council for Child 
Welfare, which is established by the Act 
itself<http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/85969/96608/F24740441
5/SDN85969%20Arabic.pdf> (in Arabic) accessed 18 April 2015. 

38  Iman Hasan Benjamin v Government of Sudan [2014] case no. 150/2012 
(unpublished). 
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Sudanese citizenship. Iman was born to a mother from the Daju tribe 
(a native Darfuri tribe) and a father from the Bari tribe (a native 
South Sudanese tribe). She and her mother were both born in 
Alhasahisa in central Sudan. Approximately seven months before 
South Sudan’s secession, her father died in Khartoum. In July 2012, 
Iman was in the process of applying for college, but she could not 
complete and submit her application because she needed a national 
identification number, the acquisition of which required a nationality 
certificate. She applied for a nationality certificate, based on her 
father’s Sudanese citizenship at the time of his death. The Civil 
Registry rejected her application on the basis that, after South 
Sudan’s secession, her father had lost his Sudanese nationality by 
virtue of Section 10(2) of the nationality law, and therefore she could 
not obtain Sudanese citizenship depending on her father. She missed 
the deadline for applying to Sudanese higher education institutions, 
which was 18 July 2012. Whether Section 10(2) is constitutional is 
beyond the scope of this article, but what is relevant is the 
reassertion that Iman was eligible to become Sudanese based on her 
mother’s nationality. The problem that arose however was that Iman 
is a de jure South Sudanese, as both the Court and the Civil Registry 
have argued in their respective decisions that her father was from 
South Sudan. 

Although the Act was amended for the second time in 2011, 
the amendment did not remove such discrimination from the section 
on women’s ability to confer their citizenship on their children.  

The 2011 amendment related to the automatic loss of 
Sudanese nationality for a person who acquires ‘de jure or de facto’ 
South Sudanese nationality. It is worth noting here that if a Sudanese 
man acquires South Sudanese citizenship through marriage or any 
other ground, he would automatically lose his Sudanese citizenship, 
and the same applies to Sudanese women who might acquire South 
Sudanese citizenship. The Sudanese nationality law prohibits dual 
citizenship with South Sudan, while allowing it with other nations.39 
In theory, the law does not require actual acquisition of South 
Sudanese citizenship; de jure acquisition of South Sudanese 
nationality, i.e. eligibility to acquire it, suffices. While this de jure 

                                                        
39 S 10(2). 
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acquisition rule clearly applies to those who are perceived to be 
South Sudanese because of their tribe or ethnic group, its application 
to Sudanese women or men who marry a South Sudanese national is 
not so clear. 

Sudan does not stand out alone in having a gender-biased 
nationality law. As of 8 March 2015, 27 states,40 mostly in the 
Middle East, North Africa and Sub-Saharan Africa, do not permit 
women fully or partially to confer their citizenship to their 
children. 41  This non-permission takes one of three forms: non-
permission with limited or no exceptions to mitigate statelessness, 
non-permission with some safeguards to prevent the occurrence of 
statelessness, and non-permission with additional safeguards to 
ensure that statelessness arises in very few circumstances.42 A simple 
reform of the Sudanese law would make the law fully compatible 
with international law on nationality and statelessness.  

Furthermore, the Act does not contain any provisions on aliens 
married to Sudanese women, as is the case regarding alien women 
married to Sudanese men. In practice, a Sudanese woman would not 
be able to pass on her Sudanese nationality to her alien husband. 
This is consistent with what is provided for in the laws of many 
African43 and Middle Eastern countries or with what is actually 
practiced in those countries. For instance, in Cote d’Ivoire and the 
Democratic Republic of the Congo (DRC), in constitution or law 
drafting processes, law-makers were forced to provide for 
complicated provisions to make acquisition of citizenship difficult 
for foreign men marrying female DRC citizens. Today, the law in 
DRC, extraordinarily, stipulates that both the Council of Ministers 
and the National Assembly must respectively approve and consider 

                                                        
40 These are Bahamas, Bahrain, Barbados, Brunei Darussalam, Burundi, Iran, Iraq, 
Jordon, Kuwait, Lebanon, Liberia (has pledged to reform the law which is 
inconsistent with its constitutional provision), Libya, Malaysia, Mauritania, Nepal, 
Oman, Qatar, Saudi Arabia, Sierra Leone, Somalia, Sudan, Suriname, Swaziland, 
Syria, Togo and the United Arab Emirates.  

41 (n 10). 
42 ibid. 
43 Please see Table 3, ‘Right to pass citizenship to a spouse’ in Manby (n 2) 49. 
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any application by an alien man for acquiring DRC citizenship by 
marriage.44 

Why foreign men are, in particular, prevented from acquiring 
citizenship through a female citizen in those two countries is 
connected to prevalent abuses by some male aliens of generous laws 
to acquire citizenship through marriage. However, the appropriate 
response to such abuses is not to lay down discriminatory laws, but 
to punish those who are convicted of violating the law for the 
purposes of obtaining immigration benefits. In this context, the 
United States is an excellent example. Under the immigration laws of 
the United States, both women and men, are permitted to pass on 
their citizenship to their alien spouses. The only exception is when 
the marriage is sham, i.e. fraudulently entered into solely for the 
purposes of obtaining US citizenship or evading the immigration 
law.45 In terms of its wording, the United States Immigration and 
Nationality Act 1952 (amended several times by many amending 
laws) does not have specific chapters, sections or provisions for 
women in this regard. The sections that deal with the issue of 
citizenship conferral to alien husbands are general and apply to men 
and women equally. 

As for acquisition of citizenship based on ancestors’ residency, 
i.e. the residency of great-grandparents, the current Sudanese Act 
gives individuals the right to claim Sudanese citizenship only if their 
ancestors from the father’s side were Sudanese, provided that the 
petitioner was residing in Sudan when the 1994 Nationality Act was 
passed, which is a form of discrimination prohibited by several 
international conventions.  

Throughout history, women have always shouldered the 
greatest portion of oppression in any society where there existed 
oppression, and they have always paid the highest price for any 
social imbalances, where discriminatory situations usually become 
the norm.  

Many arguments have been/are made across the world by 
those who still defend discrimination against women to justify the 

                                                        
44 Manby (n 2) 47. 
45 S 319 US Immigration and Nationality Act 1952 [8 USC 1430]. 
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non-recognition of women’s rights or the violation of such rights, 
especially her right to pass on her nationality to her children and 
husband without discrimination (despite the flawed nature of such 
arguments). 46  Dealing specifically with oppression and 
discrimination against women, it is useful to draw on the work of 
Mustafa Hejazi, a Lebanese author, who wrote that:47 

Wherever suppression and exploitation have existed, the 
greatest forms of them have affected women, and wherever 
there is a need to humiliate a creature, women are the ones 
that are selected. However, the truth is that the nature of 
women has nothing to do with this suppression. The 
biological and anatomic differences between men and 
women do not justify lessening women and do not provide 
any natural support for the oppression that is inflicted on 
them. The biological reality goes completely to the 
opposite direction, as women’s immune system is better 
than that of men, and their hereditary biological 
construction is stronger. Their nerve palsy balance with 
which they are born is not less than that of men in any 
situation. The difference lies in the position that is given or 
accorded to either of them, and the opportunities that 
develop these characteristics in men while blur or destroy 
them in women… 

Discrimination does not only make women susceptible to 
exploitation and humiliation, but it also deprives them of legal 
benefits that come with having the right of nationality recognised 
and protected. These benefits are two-fold: at the domestic level, 
those who are citizens of a specific state, enjoy rights such as the 
right to vote, the right to be elected to public positions, education, 
permanent residency, ownership of property, free travel, employment, 
and many others, which are as significant to women as they are to 

                                                        
46 Gila Stopler, ‘Countenancing the Oppression of Women: How Liberals Tolerate 
Religious and Cultural Practices that Discriminate against Women’ (2003) 12 
Columbia Journal of Gender & Law 154; see also Marilyn French, The War 
against Women (Reprint edn, Ballantine Books 1993). 

47 Mustafa Hejazi, Social Backwardness: An Introduction to the Psychology of the 
Suppressed Human Being (9th edn, the Arab Cultural Center 2005) 200-201 (in 
Arabic, the citation is the author’s translation). 
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men in their daily lives. At the international level, holders of a 
specific state’s nationality enjoy different types of protections that 
international law enjoins and entitles states to provide to their 
citizens. For instance, if a woman has been humiliated or treated in a 
way that is not consistent with human dignity and a state wants to 
bring an action before the International Court of Justice or any other 
international tribunal, that state should prove that it has a 
nationality connection to that woman.48 Otherwise, the state against 
whom the action is brought would be able to object to the action 
based on a lack of nationality relationship, which is one of the so-
called preliminary objections in diplomatic protection actions.49 Any 
of the preliminary objections prevent international courts from 
discussing the substantive matters of the case. 

Citizenship Law in South Sudan 

On 7 July 2011, the Government of South Sudan passed a 
nationality law, the Nationality Act, 2011, in preparation for South 
Sudan’s declaration of independence from Sudan.50 Sections 8 and 13 
of the Act deal with women’s acquisition of nationality and their 
ability to pass it on to their alien husbands, respectively. It is 
impressive that the new nation has adopted a law that is more 
generous than the Sudanese Nationality Act, which makes it one of 
the African nations whose nationality laws are consistent with 
international law with regard to women. Section 8, which deals with 
eligibility requirements, provides in Subsection (1)(a) that a person 
born before and after the entry into force of the Act shall be 
considered a South Sudanese national by birth if any of such 
person’s parents, grandparents or great-grandparents, on the male or 
female line, were born in South Sudan. 

                                                        
48 For example, see Ahmadou Sadio Diallo, (Republic of Guinea v Democratic 
Republic of the Congo) [2007]  Preliminary objections, ICJ GL No. 103, ICJ Rep 
582, ICGJ 52 (ICJ 2007), 24 May 2007. 

49 ibid (n 9). 
50 The Nationality Act, 2011 [South Sudan] (7 July 
2011)<http://www.refworld.org/docid/4e94318f2.html> accessed 19 April 2015. 
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Section 8(3) deals with children of naturalised South Sudanese 
citizens, in addition to persons whose parents are South Sudanese by 
birth, who are born after the coming into effect of the Act. It 
stipulates that they are South Sudanese nationals by birth if their 
father or mother was a South Sudanese by birth or naturalisation at 
the time of the birth of such a person. 

With regard to married women, the Act grants aliens who are 
married to a South Sudanese national, male or female, the right to 
become a South Sudanese national with certain—and to some extent 
reasonable—conditions. First, the Act stipulates that the Minister of 
Justice must approve the application, which, according to the Act, 
should be submitted in accordance with the procedures set forth in 
the regulations. Second, the person should be a lawful husband or 
wife, i.e. the marriage should be entered into according to the law of 
South Sudan. Third, the husband or the wife should have lived with 
their spouse in South Sudan for a continuous period of not less than 
five years before the date of his or her application.51 

Once the application of an alien wife or husband for 
naturalisation is approved, the person becomes a naturalised South 
Sudanese citizen, and in consistency with modern conceptions of 
citizenship, the South Sudanese Act does not require renunciation of 
the nationality of the naturalised citizen’s previous country.52 The 
law therefore does not only recognise the right of aliens who are 
married to South Sudanese citizens to become citizens themselves, 
but it also recognises the dual nationality principle as far as they are 
concerned. This is one of the most apparent examples of how the 
South Sudanese law is progressive in relation to women’s full right to 
nationality.  

Another characteristic of the South Sudanese Nationality Act, 
which is similar to the Sudanese Nationality Act, is that the Act gives 
the President of the Republic the power to exempt any person 
married to a South Sudanese national from the satisfaction of the 

                                                        
51 S 13.  
52 Before South Sudan’s independence in 2011, the Sudan People’s Liberation 
Movement/Army adopted the New Sudan Nationality Act, which required in s 9 
that an alien could be granted the New Sudan nationality on the condition that he 
renounces his previous nationality. 
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requirements stipulated under Section 8. This power-of-the-
president-to-exempt section with regard to citizenship, in general, 
and the citizenship of married aliens, in particular, is common in the 
laws of many countries on the African continent. 

Ostensibly, the provisions of the citizenship law of South 
Sudan do not discriminate against women when it comes to 
acquiring, retaining or passing on citizenship to alien husbands or to 
children born to such husbands. Compared to the law of Sudan, the 
South Sudanese law is much more progressive as far as the right of 
South Sudanese women to pass on their nationality to their husbands 
and children is concerned. The very first draft of the law contained 
provisions that were discriminatory against women in this regard. 
The United Nations High Commissioner for Refugees and other 
human rights organisations provided some excellent suggestions and 
comments on the first draft of the law. It is clear those comments 
and suggestions have all been accepted by the South Sudan 
Legislative Assembly and incorporated into the law. 

The Nationality Act of South Sudan reflects Article 45 of the 
Transitional Constitution of South Sudan 2011 (as amended in 
2013), which deals with citizenship in South Sudan. Article 45 of the 
Transitional Constitution of South Sudan itself resembles Article 7 of 
the Interim Constitution of Sudan in a couple of ways. Sub-articles 
45(1), 45(2), 45(4) and 45(5) make the same provisions as sub-
articles 7(2), 7(1), 7(3) and 7(4) of the Interim Constitution of Sudan. 
It seems the provisions of the former have been taken verbatim from 
the provisions of the latter. Article 45 of the South Sudanese 
constitution, however, adds two interesting provisions that do not 
appear in Article 7 of the Sudanese constitution. The first reaffirms 
the right of every citizen to enjoy all the rights guaranteed by the 
Constitution, and the second, which is more relevant to women’s 
rights to citizenship, provides that aliens may acquire the nationality 
of South Sudan by naturalisation in accordance with the law of 
South Sudan. This second sub-article enables South Sudanese women 
to pass on their citizenship to their alien husbands. The statutory law 
in this regard, as we have seen earlier, requires the satisfaction of 
certain conditions, which are reasonable and common in the laws of 
many other countries in Africa and around the world. 

During the five decades of war between North Sudan and 
South Sudan, South Sudanese women suffered in different ways, 
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especially when they moved to other places searching for safety, 
protection and opportunities. The provisions of this Act and indeed 
those of the constitution recognise their struggles and respect their 
dignity, and will certainly help them achieve their full potential, if 
the law is put into practice. As many of them married non-South 
Sudanese citizens, including Sudanese men, their children and their 
alien husbands would not face problems obtaining South Sudanese 
citizenship under the provision of the South Sudan Nationality Act 
of 2011.  

Citizenship Law Reform in Other African Countries 

The Sudanese Nationality Act could simply follow the provisions of 
the South Sudan Act to be compatible with the Interim Constitution 
of Sudan and international law. Changing the Act, or adopting a 
totally new one, is the easiest, fastest and most cost effective way to 
harmonise the law with the Constitution and with international law. 
In Kenya, for instance, a new law, the Kenyan Citizenship and 
Immigration Act,53 was adopted in 2011 to ensure that the statutory 
laws complied with the 2010 Constitution. 54  Although the law 
requires a relatively long period of time for a foreigner married to a 
Kenyan to become a citizen, it recognises the right of women to pass 
on their nationality to their alien husbands. 55  However, as the 
experiences of some African countries demonstrate, litigation by 
individuals and human rights organisations is, in some contexts, an 
effective method for bringing about change. A benchmark case in 
this regard is the Unity Dow case decided by the High Court and 
subsequently the Court of Appeal in Botswana in 1993. In that case, 
Unity Dow, a Motswana lawyer married to an American, was 
prevented from passing her nationality on to her husband, Peter 
Nathan Dow, and two of her children, Tumisang and Natasha, who 
were born after she officially married an alien husband. Interestingly, 
                                                        
53 The Kenya Citizenship and Immigration Act 2011, (30 August 2011) 
<http://www.refworld.org/docid/4fd9a3082.html> accessed 20 April 2015. 

54 Adopted in 
2010<http://www.kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=Const2010
> accessed 19 April 2015. 

55 (n 53) s 11 on Citizenship by Marriage. 
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the law allowed her to pass on her citizenship to one of her children, 
Cheshe, who was born out of wedlock. In 1984, the Botswana 
Citizenship Act of 1982 (which provided for any person born in 
Botswana to be a citizen on a jus soli basis) was amended. The new 
amendment provided that a person would become a citizen at birth 
only if, irrespective of where he or she was born, his or her father (or 
his or her mother if he or she was born out of wedlock) was a citizen 
of Botswana. It allowed women married to nationals of Botswana to 
apply for naturalisation on preferential terms. However, alien men 
married to Motswana women were not given the same right.56 Dow 
decided to challenge the constitutionality of the discriminatory 
sections of the Citizenship Act on the grounds that they violated the 
bill of rights. In 1991 and 1992, the High Court decided in favour of 
Dow. In later stages of the case, the Court of Appeal also decided the 
case in favour of Dow. The Court of Appeal stated that: 

[T]he time that women were treated as chattels or were 
there to obey the whims and wishes of males is long past 
and it would be offensive to modern thinking and the 
spirit of the Constitution to find that the Constitution was 
deliberately framed to permit discrimination on the 
ground of sex.57 

Decisions on cases about the constitutionality of a section or 
sections of a law go far beyond their particular parties and times in 
terms of their impact. Thus, the consequences of the Unity Dow case 
decision were not only in relation to Unity Dow and her family. The 
decision of the Appeal Court resulted in a major amendment to the 
citizenship law in Botswana that now allows an alien man married to 
a female Motswana citizen and their children born as a result of their 
marriage to become citizens of Botswana, provided that the alien 
man also meets some other requirements under the citizenship law of 
Botswana. The case is now mentioned among and cited by human 
rights lawyers and litigants as an example of how litigation could 
support the cause of achieving equality in citizenship.  
                                                        
56 Botswana Citizenship Act 1982 (as amended in 1984) ss 4, 5 and 13, in Manby (n 
2) 48. 

57 Unity Dow v Attorney-General, (High Court of Botswana, Misca. 124/1990, June 
1991), (2001) AHRLR 99 (BwCA 1992) <http://www.law-
lib.utoronto.ca/diana/fulltext/dow1.htm> accessed 19 April 2015. 
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Other Situations 

Discrimination with regard to acquiring citizenship through the wife 
or the husband or from the mother or the father is not the only 
example of incompatibility between domestic laws and the 
international legal norms of citizenship. There are other situations 
where women find themselves prone to losing or not being able to 
acquire citizenship. 

Marriage, Divorce and Change of Nationality 

The first of those is the situation of women who get married, 
divorced or whose husband’s nationality changes during marriage, if 
they are married to alien husbands. Historically speaking, this was 
due to the ‘dependent nationality’ or the ‘unity of nationality of 
spouses’ principle, which became prevalent and acceptable in many 
nations at the beginning of the twentieth century. According to the 
principle, a woman who marries an alien man automatically acquires 
his nationality and loses her previous country’s nationality. In this 
regard, two justifications have been made as a rationale for this 
principle: the first is that all members of a family should have the 
same nationality (unity of nationality), and the second is that 
important decisions affecting the family are made by the man and 
that women do not actually make such decisions.58 This principle is 
obviously based on an out-dated, and in some places obsolete, 
patriarchal position that a woman’s legal status is acquired from or 
through a man’s status (first her father or brother and later her 
husband). The patriarchal position is based on the arguments that 
are made against women’s equality to men, which I have referred to 
in the beginning of this article. In addition, the principle has two 
other out-dated bases, which are loyalty and identity. It was a 
prevalent notion that nationality entailed loyalty and that a woman 
who married an alien man would have divided loyalties and would 
therefore be put in a conflictual or intolerable situation, something 
that would cause problems for her. The principle also had to do with 
the conception of citizenship itself, which was related to a person’s 

                                                        
58 United Nations, Division for the Advancement of Women, ‘Women 2000 and 
Beyond: Women, Nationality, and Citizenship’  (June 2003) 
<http://www.un.org/womenwatch/daw/public/jun03e.pdf> accessed 7 May 2015. 
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identity: the old or traditional relationship between the person and 
the state. In this context, loyalty to the state is the counterpart of the 
state’s duty to protect its citizens. In many states and societies, it was 
assumed that a married woman’s primary location, as it is the case in 
various societies today, is in the private sphere, within the home, and 
under the protection of her husband. There was no recognition of 
her need of a separate public identity and legal relationship.59 While 
these were the foundations upon which this particular form of 
discrimination against women was based, national laws today 
should reflect the current realities of life, as women have their 
independent legal personalities. In addition, citizenship is now a legal 
relationship between the individual and the state, and personal 
identity is no longer or should no longer be the determinative factor 
in the existence or nonexistence of that relationship. 

The United Nations has adopted a convention to specifically 
address this situation—the 1957 Convention on the Nationality of 
Married Women.60 While this convention is still in force, technically 
speaking, it has been superseded by CEDAW, which has much 
stronger rights on equality since the former Convention presumes 
that discrimination will continue. But the 1957 Convention is 
interesting, historically speaking. It expressly provides that the 
celebration or dissolution of a marriage between a woman and an 
alien man or the change of nationality by the husband during 
marriage does not automatically affect the nationality of the wife.61 
As women sometimes have difficulties retaining their nationality 
when the nationality of their husband changes, the Convention gives 
them the right to do so. It states that ‘…neither the voluntary 
acquisition of the nationality of another State nor the renunciation of 
its nationality by one of its nationals shall prevent the retention of its 
nationality by the wife of such national’.62 Except in situations where 
the exigencies of national security and policy require otherwise, 
States are obligated under the Convention to put specially privileged 
naturalisation procedures in place for alien wives of their nationals 

                                                        
59 ibid. 
60 Convention on the Nationality of Married Women (entered into force 11 August 
1958) 309 UNTS 65.  

61 ibid Art 1. 
62 ibid Art 2. 
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to request or acquire nationality.63 In consistency with the provisions 
of this Convention, the citizenship laws of the two Sudans do not 
contain provisions that deprive women of their citizenship if they get 
married to alien men. In addition, they contain provisions that 
enable women to acquire Sudanese and South Sudanese nationalities, 
respectively, if they are married to Sudanese or South Sudanese 
nationals.  

In many countries, there are judicial practices and legislation 
under which alien wives have the right to request or acquire the 
nationality of their husbands as a matter of right, i.e. not as a matter 
of privilege. The Convention prevents states parties from construing 
any of the provisions of the Convention as affecting such practices or 
legislation. Doing so would be contrary to the spirit and primary 
purpose of the Convention.64 

It should be noted here, once again, that CEDAW, to which 
Sudan is not a party, puts an obligation on all states to ‘take all 
appropriate measures to eliminate discrimination against women in 
all matters relating to marriage and family relations’. 65  The 
Convention has a specific Article on nationality, which provides that: 

1. States Parties shall grant women equal rights with men 
to acquire, change or retain their nationality. They shall 
ensure in particular that neither marriage to an alien nor 
change of nationality by the husband during marriage 
shall automatically change the nationality of the wife, 
render her stateless or force upon her the nationality of her 
husband. 

2. States Parties shall grant women equal rights with men 
with respect to the nationality of their children.66 

Joining CEDAW is necessary for Sudan to affirm its 
commitment to making equality between women and men, in general, 
a reality. South Sudan, which acceded to the Convention in 

                                                        
63 ibid Art 3. 
64 ibid Art 3(2). 
65 ibid Art 16. 
66 ibid Art 9. 
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September 2014, should ensure that its provisions are fully 
incorporated into its relevant laws. 

Access to Documents 

The second situation under which women lose or might lose their 
nationality or might not be able to obtain it at all is when they 
become displaced or refugees during man-made or natural disasters 
such as wars and earthquakes. Loss of documents is one of the direct 
ramifications of such disasters. Although both men and women are 
negatively impacted by the loss of documents, especially citizenship 
ones, women usually suffer more than men, especially under legal 
systems where laws are not consistent with the principles of human 
rights and nationality acquisition. The provisions of the Sudanese 
nationality law that require a male line of relationship for women to 
acquire or re-acquire nationality certificates and other related 
documents create special problems or hurdles for women that they 
might never be able to overcome. In countries where there are wars, 
as has been the situation in Sudan and South Sudan, men usually 
join the warring parties, while women and their children flee to the 
camps of internally displaced persons or cross the nearest 
international borders in search of security and protection. Their male 
relatives may be killed or they may themselves become refugees in 
other countries. 

As full enjoyment of fundamental freedoms, rights and 
protection is one of the benefits of citizenship, disenfranchisement 
and lack of legal protection are some of the serious problems that 
internally displaced persons (IDPs) and refugees face. There are two 
major reasons behind this: the first is that they are seen as strangers 
by the locals; and the second is their inability to re-obtain their 
nationality and identification documents. The second problem is 
more obvious in countries that do not have advanced and proper 
registers for their citizens. South Sudan is understandably an obvious 
example of the second problem. When IDPs move from rural areas 
to urban areas, it might be the first time many of them apply for 
nationality and identification documents. Here women face double 
discrimination from the laws of the country and from the host 
communities that see them as strangers. 
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The African continent, which witnesses one of the highest rates 
of displacement in the world because of armed conflicts, has paid the 
issue of document loss during conflicts substantial attention. That 
attention is reflected by the adoption of the Convention for the 
Protection and Assistance of Internally Displaced Persons in Africa, 
which is the first regional convention that tries to address the issue of 
displacement comprehensively. 67  According to the Convention, 
African States are required to create and maintain updated registers 
for all internally displaced persons within their jurisdiction or areas 
under their effective control. The Convention states that, in doing so, 
states can collaborate with international organisations and 
humanitarian agencies.68 In reality, international relief organisations 
might be better positioned (especially where there are tribal or 
regional conflicts that are normally characterised by polarisations) to 
access IDP areas and can therefore assist governments in carrying out 
the obligations placed on them by the Convention. In addition, 
recognising the significance of documents in enjoying rights, the 
Convention requires states to issue all IDPs with relevant documents 
necessary for the enjoyment and exercise of their rights. It names 
passports, personal identification documents, civil certificates and 
marriage certificates.69 In this regard, it gives women, men and 
separated and unaccompanied children an equal right to obtain such 
documents and to have such documentation issued in their own 
names. 70  It also prohibits the imposition of any unreasonable 
conditions, such as requiring return to one’s area of habitual 
residence in order to obtain the previously mentioned or other 
required documents. The Convention goes farther by providing that 
the failure to issue IDPs with documents should not, in any way, 
impair the exercise or enjoyment of their human rights.71 This article 
is particularly significant, as it reminds African governments that 
documents are merely a means and that human dignity should be 
respected and protected regardless of evidence that proves citizenship. 

                                                        
67 (adopted 23 October 2009, entered into force 6 December 2012) 
<http://www.unhcr.org/4ae9bede9.html> accessed 19 April 2015. 

68 ibid Art 13(1). 

69 ibid Art 13(2). 
70 ibid Art 13(4). 

71 ibid Art 13(3). 
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The African Union Convention on IDPs reflects, reiterates and 
turns into law the guiding principles of the United Nations on 
Internal Displacement. 72  The turning into law of those guiding 
principles is consistent with the mission of the African Union, which 
aims at maintaining human rights and ending discrimination on any 
ground, especially on a gender basis. A direct incorporation by 
Sudan and South Sudan of the provisions of the Convention would 
certainly greatly contribute to improving the situation of IDPs and 
refugees, in general, and those of them who are women, in particular, 
as the two nations have one of the highest rates of IDPs, and Sudan, 
in addition, hosts thousands of refugees from neighbouring countries, 
especially Eritrea and Ethiopia.  

Conclusions 

The discriminatory provisions that are prevalent as far as nationality 
is concerned do not only reflect defects in the laws of the countries 
that apply them, but also deeper social problems that result in 
inequality between men and women. There is always a proportionate 
relationship between inequality and persecution. Depriving or 
preventing women from attaining their full natural right to 
citizenship is, no doubt, in and of itself a form of humiliation. As a 
result of such deprivation or prevention, women may be unable to 
have access to vital rights and freedoms domestically and 
internationally. The detrimental effects do not only affect women, 
but also include their children (in some situations) and their alien 
husbands. 

This deprivation, which takes place through discrimination, 
does not only reflect arbitrary practices, but also standpoints and 
views that are upheld by men, and formalised and defended by the 
law in the context of social exclusion of women in male-dominated 
or patriarchal societies, despite the fact that all scientific theories and 
arguments, as well as a variety of current realities of life, prove those 
standpoints and views wrong. 

                                                        
72 OCHA, ‘Guiding Principles on Internal Displacement’ (1998) UN Doc 
E/CN.4/1998/53/Add.2 <http://www.unhcr.org/43ce1cff2.html> accessed 19 April 
2015. 
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Unlike the Sudanese nationality law, the South Sudan 
Nationality Act of 2011 is consistent with the national constitution 
(2011 Constitution of South Sudan, as amended in 2013) as far as 
women and their acquisition of citizenship are concerned. In this 
regard, it is compatible with international law, as it recognises the 
rights of women to both acquire citizenship and pass on their 
citizenship to their children and alien spouses. The law, therefore, 
would enable women to obtain citizenship in situations where 
women face special problems obtaining or re-obtaining citizenship 
documents, as they do not need to establish a relationship to a male 
relative, who might not be available and may never be available. The 
Sudanese law needs to be reformed in this respect so that women can 
acquire nationality without having to rely on their male relatives. 

The 2005 amendment to the Sudanese Nationality Act ended a 
previous legal discrimination against Sudanese women by allowing 
them to confer their nationality on their children who are born to 
alien fathers. However, the children do not acquire nationality 
automatically as they have to submit an application to the competent 
authorities, which is still a partial form of discrimination. In addition, 
the current law does not allow Sudanese women to pass on their 
citizenship to their alien husbands, which is incompatible with the 
1957 Convention and human rights principles of equality, in general. 
In the case of children born to a Sudanese father, nationality is 
obtained automatically, while in the case of children born to a 
Sudanese mother and an alien father, nationality is not so acquired. 

The African Union Convention for the Protection and 
Assistance of IDPs in Africa is unique in that it legalises the guiding 
principles of the United Nations on IDPs. Its focus on nationality 
and identification documents helps protect the displaced, in general, 
but as women usually make up the vast majority of IDPs, the 
Convention is protecting women and their dependents, in particular. 
Both Sudan and South Sudan should incorporate the provisions of 
the Conventions into their laws if IDPs are to fully benefit from the 
assistance and protection that they are entitled to. In this context, 
Sudan should join the Convention and South Sudan should 
incorporate its provisions into its laws, since it is already a party to 
the Convention. 

The Sudan Nationality Act of 1994 should be amended so that 
its provisions become fully consistent with the international legal 
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regime of citizenship vis-à-vis women and thus end discrimination 
against women and their children and alien spouses. This 
amendment could simply happen by changing the law. Alternatively, 
individuals, with assistance from civil society organisations or 
human rights lawyers, could also resort to courts since the Interim 
Constitution entitles women to full equality in citizenship rights. As 
happened in Botswana, litigation might lead to fundamental changes 
when laws are declared unconstitutional. On the other hand, the 
Sudanese government must join all the conventions that were 
specifically designed to end discrimination against women, especially 
discrimination with regard to citizenship. 

As this article demonstrates, deprivation of the right to 
nationality is, in point of fact, deprivation of all rights, the most 
significant of which is the right to protection before domestic and 
international justice institutions. In this regard, the efforts of the 
state to end discrimination against women should go far beyond 
simply amending the nationality law; it should adopt and implement 
policies that aim at changing obsolete and outdated views and 
arguments still upheld by both men and women that women are 
inherently weak, naturally impotent and historically unequal to men. 
It might take a long time for such policies to produce the desirable 
effect or bring about fundamental change, especially in conservative 
societies, such as the Sudanese one, but law, as an effective social 
change instrument, could certainly play a crucial and maybe decisive 
role in precipitating it. 


