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The current law in England and Wales on police negligent li-

ability is highly restrictive. Following the House of Lords de-

cision in Hill v Chief Constable of West Yorkshire, ‘de facto’ 

immunity from prosecution continues to be the default posi-

tion where claimants bring an action against the police for 

their negligence in the investigation or suppression of a crime. 

Despite the introduction of the Human Rights Act 1998, 

public policy justifications form the core rationale, which 

serves to reject negligence claims against the police. The fact 

that the courts apply an extremely narrow interpretation of 

the ‘obligation to investigate’ under the European Conven-

tion on Human Rights makes successful claims against police 

negligence for the violation of human rights unlikely.  

This paper will critically analyse the test developed in Hill 

and evaluate whether the current law on police negligence is 

an adequate means of justice. It will consider the existence 

and scope of a police officer’s duty of care in line with the 

Human Rights Act 1998, and reassess the policy grounds 

underlying the decisions. In doing so this paper will argue 

that the principle developed in Hill is in dire need for reform. 

Whilst public policy justifications form a backbone in the 

law of negligence, and cannot be entirely disregarded, this 

paper will argue that courts need to formulate a broader test 

that can determine the scope of a police officer’s duty to in-

vestigate in line with the European Convention on Human 

Rights. 
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Introduction  

The fundamental function of a police officer’s role is to protect the 

public.
1
 However, the translation of this function into the tort of 

negligence is a contentious matter.
2
 In order to formulate a tort of 

negligence, it needs to be established that the defendant owes the 

claimant a duty of care. Caparo v Dickman
3
 is the leading case on 

the test for a duty of care, where the House of Lords established a 

‘three-fold-test’ to determine whether a duty of care arose in negli-

gence. This test comprises that first harm must be reasonably fore-

seeable as a result of the defendant’s conduct, secondly, the parties 

must be in a relationship of proximity, and thirdly it must be fair, 

just and reasonable to impose liability. Under the current law there is 

no general common law duty to rescue another
4
 or to protect anoth-

er from harm inflicted by a third party.
5
 The issue that arises is then 

to what extent the police, whose functions involve the rescue and 

protection of people, owe a duty of care in negligence. The law re-

mains unclear on the scope of a police officer’s duty to investigate 

crime.  

The test formulated in Hill v Chief Constable of West Yorkshire,
6
 

which is based on the foundations of public policy justifications, 

casts blanket immunity over the actions of police negligence. An au-

tomatic blanket of immunity over police negligence is considered to 

be problematic, as the scope an officer’s duty to investigate crime is 

remained undefined. The test is furthermore challenged under the 

Human Rights Act 1998 (HRA 1998) for the potential violation of 

human rights. Article 2 states that ‘everyone’s life should be protect-

ed by law’, and Article 3 of the convention prohibits torture and ‘in-

                                                 
*LLB (Hons) Exeter University, LLM University College London. 
1
 Hill v Chief Constable of West Yorkshire [1989] AC 53.  
2
 Mandy Shircore, ‘Police Liability for Negligent Investigations: When Will a Duty 
of Care Arise?’ (2006) 11 Deakin Law Review 33. 
3
 Caparo Industries plc v Dickman [1990] 2 AC 605.  
4
 Stovin v Wise [1996] AC 923.  
5
 Alexandrou v Oxford [1993] 4 All ER 328. 
6
 Hill (n 1). 
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human or degrading treatment or punishment’. Therefore, the 

Courts have inferred that where there has been a loss of life due to 

‘unintentional or intentional use of force’
7
 those actions will be scru-

tinized. Consequently, the compatibility between blanket immunity 

over policy negligence and the HRA 1998 is questioned. Neverthe-

less, the courts consider public policy reasoning to override a victim’s 

injustice faced under police negligence.  

This paper proceeds in four parts:  

Section one addresses how the current law on police negligence un-

der the test formulated in Hill could be problematic, and whether the 

‘Hill immunity principle’ is stretched to cover blanket immunity over 

all police actions. During the discussion of these issues, there will be 

particular emphasis on issue of the scope of a duty of care to investi-

gate crime.  

Section two critically analyses scholarly debates on the public policy 

reasoning that provide the foundations of blanket immunity on po-

lice negligence, with consideration of the Law Commission report
8
 

addressing the issue. It will aim to address whether public policy rea-

soning justifies blanket immunity of police negligence. 

Section three critically evaluates the case of Osman v UK
9
, with the 

aim of discussing whether the current law is compatible with the 

human rights legislation. To determine whether the Hill principle 

should be reassessed, an in-depth analysis on subsequent cases fol-

lowing the test formulated in Osman
10
 will be undertaken. This pa-

per will take an original approach by analysing the ‘scope of duty to 

investigate’ as developed in OOO & Others v Commissioner of Po-

lice of the Metropolis,
11
 which is the first case in England and Wales 

                                                 
7
 Juliet Chevalier-Watts, ‘Effective Investigations under Article 2 of the European 
Convention on Human Rights: Securing the Right to life or an onerous Burden on a 
state?’ (2010) 21(3) EJIL 701.  
8
 Law Commission, Administrative Redress: Public Bodies and the Citizen Adminis-
trative Redress: Public Bodies and the Citizen (Law Com No 187, 2008). 
9
 Osman v United Kingdom (2000) 29 EHRR 245. 
10
 ibid. 

11
 [2011] EWHC 1246 (QB). 
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to challenge the test formulated in Osman. This chapter will con-

clude by evaluating the merits of the test developed in OOO,
12
 and 

consider whether this new test that defines the scope of a police’s 

duty to investigate, should override the formula developed in Os-

man
13
.  

Section four will provide a conclusion of the issues, and will argue 

that the law should reformulate the Hill test to incorporate the scope 

of a police officer’s duty of care as considered in OOO.
14
 

 

The Hill Principle 

A murderer referred to as the ‘Yorkshire ripper’ committed 13 mur-

ders and 8 attempted murders of unaccompanied women.
15
 The 

claimant was the mother of his last victim, and brought an action 

under s 48(1) of the Police Act 1964, claiming damages for negli-

gence against the Chief Constable in whose area most of the attacks 

occurred. The claimant argued that it was the duty of the police to 

‘exercise all reasonable care to catch the criminal’
16
 and the failure to 

do so, when they could and should have done it in the circumstances, 

amounted to a serious breach of their duty. The Chief Constable ap-

plied to strike out the claim as disclosing no cause of action.
17
 The 

claim was struck out by the High Court on the basis that the police 

owned no duty of care to a member of the public in respect of an 

attack on him made by another member of the public. This decision 

was upheld on appeal by the Court of Appeal
18
 and the House of 

Lords.
19
  

                                                 
12
 ibid. 

13
 Osman v United Kingdom (n 9). 

14
 OOO (n 11). 

15
 Hill (n 1). 

16
 Hill (n 1). 

17
 Rules of the Supreme Court (Revision) 1965, SI 1965/1776, para 19. 

18
 Hill v Chief Constable of West Yorkshire [1988] QB 60.  

19
 Hill (n 1). 
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Lord Keith, providing the leading judgement in the House of Lords, 

underlined the first ground for exempting police liability and deny-

ing a duty of care was the absence of a ‘special relationship’ legally 

referred to as ‘proximity’ between the police and the criminal. His 

lordship underlined that sufficient proximity arose in situations 

where a criminal was in police custody, or had escaped from it. It 

was held that the general duty owed by the police to suppress crime 

did not give rise to a duty owed to individual members of the public 

in respect of damage caused to them by a criminal whom the police 

had failed to apprehend where it had been possible to do so. In this 

case it was argued that there was insufficient proximity as the victim 

was one of the ‘vast number of female general public who might be 

at risk from his activities but was at no special distinctive risk in rela-

tion to them.’
20
 Lord Keith underlined that the test for proximity 

requires ‘some further ingredient … and the nature of the ingredient 

will be found to vary in a number of different categories of decided 

cases.’
21
  

The second ground for granting police immunity was based on the 

principles of public policy. It was held that police liability would 

lead to detrimental consequences, in particular policing from a ‘de-

fensive frame of mind’, and a ‘diversion of resources’ theory,
22
 which 

will be discussed in Section 3. Lord Keith concluded that ‘the general 

sense of public duty which motivates police forces is unlikely to be 

appreciably reinforced by the imposition of such liability so far as 

concerns their best endeavours to the performance of it.’
23
 The police 

would therefore not be liable for their negligence during the ‘investi-

gation and suppression’ of crime.  

 

Blanket immunity under Hill principle?  

                                                 
20
 Hill (n 1) 57 (Lord Keith). 

21
 ibid. 

22
 ibid. 

23
 ibid.  
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It has been suggested by academics such as Stapleton that the ‘Hill 

principle’ provides the police with ‘blanket immunity’ from civil suit 

even ‘when carelessness has caused an actionable form of damage to 

the plaintiff.’
24
 Lunney refutes this argument and highlights that im-

munity of the police is not a blanket one because the courts have 

never exhibited the same reluctance to hold the police liable for posi-

tive acts of misfeasance.
25
 Williams furthermore refuting Stapleton, 

states that it is essential to note that the police have no general im-

munity, and may be liable for their own negligent acts that directly 

harm another.
26
 

The courts have attempted to distinguish between two different types 

of negligence cases. The first type of case is ‘operational negligence’ 

where police officers have caused injury as a direct result of their ac-

tions or omissions, in which they would be liable for negligence in 

tort.
27
 Thus in Rigby

28
 the police were liable in negligence for failing 

to take adequate precautions against the high risk of fire when firing 

a canister of CS gas into the shop. Similarly in Swinney
29
 a duty of 

care was owed to an informant who had received threats from a vio-

lent suspect after her contact details had been stolen from an unat-

tended police car. The police were held liable in this case as they had 

assumed responsibility for the informant’s safety. The Courts have 

distinguished these ‘direct action’ cases from the rationale adopted in 

Hill, which grants police immunity only in cases where the claimant 

has suffered a loss because the police have made an error in the 

course of fulfilling their general public function of ‘investigating and 

preventing crime’.  

                                                 
24
 Jane Stapleton, ‘Duty of Care: Peripheral Parties and Alternative Opportunities 
for Deterrence’ (1995) 111 LQR 301, 303. 
25
 Mark Lunney, Tort Law: Text and Materials (4

th
 edn, OUP 2010).  

26
 Kevin Williams, ‘Emergency Services to the Rescue, or Not, Again’ (2008) Journal 
of Personal Injury Law 265.. 
27
 WVH Rogers, Winfield and Jolowicz on Tort (8

th
 edn, Sweet and Maxwell 2010) 

210. 
28
 Rigby v Chief Constable of Northamptonshire [1985] 1 WLR 1242. 

29
 Swinney v Chief Constable of Northumbria [1997] QB 464. 
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The ‘Hill principle’ was not initially formulated to provide blanket 

immunity over police negligence. However, it must be questioned 

where the distinction between ‘direct action’ and harm caused during 

‘investigating and preventing crime’ lies. Palmer highlights that the 

principle established in Hill is ‘riven with problems of interpreta-

tion’
30
 and continues to suffer severe academic scrutiny, for ‘its 

boundaries have never been properly defined.’
31
 In order assess the 

tenability of the scope of police immunity it is essential to now criti-

cally examine subsequent case law following the Hill principle. 

 

Hill principle extended - Osman v Ferguson  

The facts of Osman
32
 concerned a school teacher, Paul Paget-Lewis, 

who had developed an unhealthy fixation with his 14 year old pupil, 

Ahmet Osman. Over a series of months Ahmet and his family were 

subjected to a campaign of harassment by Paget-Lewis that involved 

several acts of criminal damage. These incidences were reported to 

the police, who failed to take any action to arrest him. Consequently 

Paget-Lewis shot and killed Ahmet’s father and caused serious injury 

to Ahmet. Upon being arrested, Paget-Lewis stated that he had 

planned the attacks and questioned the police ‘why didn’t you stop 

me before I did it, I gave you all the warning signs?’.
33
 Mrs Osman 

took the evidence of a ‘slipshod and lackadaisical investigation’
34
 to 

challenge the duties of the police, and sued the Commissioner of the 

Metropolitan police for acting negligently.  

The initial hearing in High Court dismissed claims against the police 

negligence under the immunity granted in Hill. In 1992 the Court of 

                                                 
30
 Phil Palmer, ‘Can the UK Police Ever Be Liable for Negligent Investigation or a 
Failure to Protect?’ (2011) 1 International Journal of Public Law and Policy 100. 
31
 ibid.  

32
 Osman v Ferguson [1993] 4 All ER 344.  

33
 Claire McIvor, ‘Police Immunity and the Legacy of Hill v. Chief Constable of 
West Yorkshire’ (2005) 21 Professional Negligence 201.  
34
 Laura Hoyano, ‘Policing Flawed Police Investigations: Unravelling the Blanket’ 
(1999) 62 MLR 912. 
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Appeal allowed an appeal from the High Court’s decision. 

McCowan LJ recognized that, unlike in Hill, the plaintiffs here had 

‘an arguable case’
35
 based on the very close proximity between the 

police, the family, and the teacher. However, the Court of Appeal 

held the case could not be distinguished from Hill on public policy 

grounds. McCowan LJ stated that the ‘House of Lords decision on 

public policy immunity in Hill’s case dooms this action for failure … 

I consider this a plain and obvious case falling squarely within the 

House of Lords decision.’
36
 The relevant policy issues in Osman 

seemed to be the ‘time, trouble and expense’
37
 which would be in-

volved in defending such cases and the possibility of floodgate con-

cerns and the potential of re-opening of cases without reasonable 

cause. The Court struck out Osman’s statement of claim as disclos-

ing no reasonable cause of action, and refused an appeal. The appli-

cants seeking justice took their claim to the European Court of Hu-

man Rights.
38
  

The decision in Osman has set precedent for the courts to stretch the 

Hill principle to an extent that accommodates cases satisfying a suf-

ficient degree of proximity. Therefore, courts are granted permission 

to apply absolute immunity over police negligence, and it is consid-

ered justifiable on public policy grounds.  

 

The undefined scope of Hill 

The subsequent decisions in Brooks
39
 and Smith

40
 highlight that the 

application of the Hill principle is problematic, as its scope is unde-

fined. Lord Keith in Hill introduced immunity for the police only 

when injury was caused during their ‘investigation and suppression 

                                                 
35
 Osman v Ferguson (n 33) 350 (McCowan LJ). 

36
 ibid 354 (McCowan LJ).. 

37
 ibid. 

38
 More discussion will be followed in Section 4.3. 

39
 Brooks v Commissioner of Police of the Metropolis [2005] UKHL 24, [2005] 2 
All ER 489. 
40
 Smith v Chief Constable of Sussex Police [2008] UKHL 50, [2009] 1 AC 225. 
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of crime’. However, one must question to what extent does the duty 

of ‘investigating and supressing’ stretch? It appears that the scope of 

this duty is ‘surprisingly uncertain’,
41
 and ‘there appears to be a few 

limits to its application.’
42
 McIvor argues that the decision in Brooks 

demonstrates that the courts have stretched the blanket of immunity 

to accommodate ‘direct action’ caused by the police, and its scope is 

now far ‘too broad and imprecise.’
43
 McIvor’s line of reasoning, is 

reinforced by the decision in Calveley v Chief Constable of Mersey-

side Police
44
 where the police were alleged to inflict direct harm on 

the victim. However, the House of Lords, applying Hill, automatical-

ly granted the police immunity from liability on public policy 

grounds ‘without advertence to this important difference’
45
 between 

‘direct harm’ and ‘investigating and suppressing crime’. The decision 

in cases such as Calveley and Brooks, have demonstrated that be-

cause the scope of Hill is undefined, police immunity is no longer 

confined to the ‘suppression and investigation of crime,’ it is prob-

lematically been ‘stretched too far, and its foundations are wearing 

increasingly thin.’
46
  

The second problem arising under the Hill principle is addressed by 

Mullender who argues that the current law under Hill is particularly 

problematic as public policy justifications enable courts to shield po-

lice from claims that would ‘deflect them from the pursuits of out-

comes that serve the interests of sometimes very large numbers of 

people.’
47
 Cases such as Smith demonstrate that the public policy 

card is played far too easily to shield liability for police actions, and 

                                                 
41
 Dermot PJ Walsh, ‘Police Liability for a Negligent Failure to Prevent Crime: En-
hancing Accountability by Clearing the Public Policy Fog’ (2011) King's Law Jour-
nal 27. 
42
 Palmer (n 31). 

43
 Claire McIvor, ‘Getting Defensive About Police Negligence: the Hill Principle, the 
Human Rights Act 1998 and the House of Lords’ (2010) 69 CLJ 133, 142. 
44
 Calveley v Chief Constable of the Merseyside Police [1989] AC 1228. 

45
 Walsh (n 42). 

46
 McIvor (n 44) 5. 

47
 Richard Mullender, ‘Negligence, Public Bodies, and Ruthlessness’ (2009) 72 MLR 
961. 
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the courts have afforded a ‘privileged status’
48
 to the police, who 

have therefore attained the freedom to discharge their duties with the 

excuse of ‘preventing and detection’ of crime. With the undefined 

scope of the Hill principle coupled with public policy justifications, 

courts are able to cast a blanket of immunity over all police actions. 

McIvor concludes that until cases such as Brooks and Smith are chal-

lenged, the Hill principle cannot be ‘properly understood and im-

plemented.’
49
 Wilberg, in consensus with McIvor, has held that the 

‘Hill principle’ may lead to injustice and needs to be reassessed. 

However the courts are yet to offer ‘any principled analysis on 

whether there are limits to the police functions.’
50
 The continuing 

academic contention and judicial uncertainty of the scope of the Hill 

principle has suggested that the time has come for it to be reformed.  

 

Public Policy Reasoning 

Public policy reasoning has been a central characteristic of the judi-

cial development of tort law.
51
 Policy considerations come into play 

at the third stage of the prevailing duty of care test set out in Capa-

ro.
52
 They involve ‘examining the effect that imposing a duty of care 

would have on law and on society more generally, rather than the 

nature of the relationship between the parties.’
53
 A policy considera-

tion in favour of imposing a duty of care on police actions is that 

liability would contribute to deterring negligent conduct that may 

occur during the investigation and suppression of crime. Conversely, 

public policy grounds would dictate that imposing a duty of care will 

lead the police to adopt ‘defensive practices’, which will interfere 

                                                 
48
 Palmer (n 31). 

49
 McIvor (n 44). 

50
 Hanna Wilberg, ‘Defensive Practice or Conflict of Duties? Policy Concerns in 
Public Authority Negligence Claims’ (2010) 126 LQR 420. 
51
 Jonathan Morgan, ‘Policy Reasoning in Tort Law: the Courts, the Law Commis-
sion and the Critics’ (2009) 125 LQR 215. 
52
 Caparo Industries (n 4).  

53
 Cooper v Hobart [2001] 3 SCR 537, [30]; Attorney General v Carter [2003] 2 
NZLR 160 CA (NZ), [22]. 
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with the proper discharge of the authority’s public duties, functions 

or powers.  

Lord Reid dismissed the defensive administration argument in Dor-

set by declaring that:  

[I]t may be that public servants of the State of New York 

are so apprehensive, easily dissuaded from doing their duty 

and intent on preserving public funds from costly claims 

that they could be influenced in this way. But my experi-

ence leads me to believe that her Majesty’s servants are 

made of sterner stuff. So I have no hesitation in rejecting 

this argument.
54
  

Since Lord Reid’s speech the courts have changed their line of rea-

soning, and public policy reasoning developed in Hill dictates the 

current law on police negligence.
55
 It is essential, then, to analyse 

these public policy justifications.  

Courts have granted immunity to the police based on public policy 

reasoning. Not only does this open up a serious gap in police ac-

countability, it can also result in grievous injustice for the victim to 

be denied a remedy.
56
 This next section will critically analyse the 

public policy arguments utilized by the courts, and evaluate whether 

the rationale developed by Lord Keith can still justify a blanket of 

immunity. 

 

Lord Keith’s policy argumentation 

In Hill, Lord Keith provides the foundation for public policy reasons 

that exclude the police from owing a duty of care in the investigation 

and suppression of crime, even in circumstances where a high prox-

imity threshold was satisfied.
57
 It was argued that the imposition of 

                                                 
54
 Home Office v Dorset Yacht Co Ltd [1970] AC 1004.  

55
 Hill (n 1). 

56
 Walsh (n 42).  

57
 Hill (n 1). 
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liability could result in police operations being conducted in a ‘det-

rimentally defensive frame of mind.’
58
 His lordship held that the de-

fence of such actions would also entail a significant diversion of re-

sources and attention away from the most important police function: 

the suppression of crime. He argued the police were motivated by a 

sense of public duty to apply their best endeavours. Therefore to ar-

gue that the threat of liability for negligence would promote officers 

to perform to higher standards, and improve levels of service for the 

community, is futile in the context of police investigation and sup-

pression of crime. Lord Keith’s second argument rested on a ‘diver-

sion of resources’ theory. He argued that reducing the scope of im-

munity for police negligence was argued to lead to a growth in litiga-

tion aimed at re-opening and reviewing lengthy and complex police 

investigations. It was furthermore emphasized that matters of policy 

and discretion should be left for the government. Therefore it was 

held that the ‘public interest in allowing the police to remain focused 

on their essential law enforcement tasks outweighs the interests of 

the individual in securing a remedy in damages for their negligent 

failure to discharge those tasks.’
59
  

 

Evaluating Lord Keith’s arguments 

The claim in Hill failed on two public policy grounds proposed by 

Lord Keith; firstly the ‘diversion of police resources’ and secondly 

the ‘defensive practice’ argumentation. Lord Keith’s ‘diversion of 

resources’ public policy rationale is based on a utilitarian rationale 

that is particularly justifiable in light of the current economic down-

turn. Wilberg highlights that the imposition of duty of care would 

certainly lead to time and energy being diverted into unproductive or 

unnecessary defensive measures, for example excessive production of 

paper trails.
60
 McIvor, in consensus with Wilberg, argues that the 

                                                 
58
 Walsh (n 42). 

59
 Walsh (n 42). 

60
 Wilberg (n 51). 
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‘diversion of resources argument is perhaps more tenable’
61
 because 

it is objectively verifiable. It would cost both time and money to de-

fend any legal action. In a climate where police officers are being 

made redundant,
62
 it is neither feasible nor desirable for the limited 

budget to be spent unnecessarily. McIvor notes that liability will in-

evitably involve a ‘depletion of already limited public funds,’
63
 and 

the entire community will suffer as a result of an individual’s claim. 

Taking McIvor’s point into consideration it can be argued that the 

‘diversion of resources’ reasoning enables the greatest good for the 

greatest number, and public policy reasoning based on this theory 

does not leave much scope to be challenged.  

Whilst the ‘diversion of resources’ provides convincing grounds to 

deny a duty of care, McIvor critically notes that the central policy 

defence argument that is most often exclusively implemented by the 

courts is the ‘defensive practice’ argument. It is therefore essential to 

critically consider whether the public policy argumentation based on 

‘defensive practice’ justifies police immunity for negligence.  

 

Judicial support of ‘defensive practice’ 

Lord Keith’s reasoning provides the backbone for policy considera-

tions for negligence claims, and has received much judicial support. 

In Smith
64  
Lord Carswell stated that it was of ‘paramount im-

portance’ for the law to enable the police to fulfil their duty ‘without 

being trammelled by the need to devote excessive time and attention 

to complaints, or being constantly under the shadow of threatened 

litigation.’
65
 Furthermore, Lord Hope underlined that not all threats 

reported to the police are genuine.
66
 It is therefore essential for the 

                                                 
61
 McIvor (n 44). 

62
 Nigel Morris, ‘Home Office: 20,000 police officers predicted to lose jobs’ The 
Independent (London, 21 October 2010).  
63
 McIvor (n 44). 

64
 Smith (n 41). 

65
 ibid 76 (Lord Carswell). 

66
 ibid 70. 
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police to assess the seriousness of a threat in a given situation, and 

their judgement should not amount to liability for negligence. In 

Brooks, Lord Steyn concluded that the ‘defensive practice argument’ 

continues to justify police immunity, and any retreat from the prin-

ciple in Hill would have a detrimental effect on law enforcement. His 

lordship stated:  

Such legal duties would tend to inhibit a robust approach 

in assessing a person as possible suspect, witness or victim. 

By placing general duties of care on the police to victims 

and witnesses the police’s ability to perform their public 

functions in the interests of the community, fearlessly and 

with despatch, would be impeded. It would, as was recog-

nised in Hill’s case, be bound to lead to an unduly defen-

sive approach in combating crime.
67
 

Their lordships regarded this ‘detrimental defensive frame of mind’ 

would have a grave impact on society and an individual’s claim for 

negligence would not justify the potential threat for society to be 

jeopardized. 

 

Challenging the ‘defensive practice’ argument  

Academics have asserted the need to question whether the ‘defensive 

practice argument’ formulated by Lord Keith continues to justify po-

lice immunity, as the core principle of Hill has remained unchal-

lenged in our domestic jurisprudence for many years. Wilberg argues 

there is no empirical support for the notion that imposing a duty of 

care on the police for the manner in which they undertake the detec-

tion and prevention of crime function will result negatively on law 

enforcement.
68
 Morgan reiterates Wilberg’s criticism and questions 

‘upon what evidence did the House of Lords rely? What proof was 

adduced of the societal interest for which the tort remedy was thus 

                                                 
67
 Brooks (n 40) [30]. 

68
 Wilberg (n 51). 
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sacrificed?’
69
 Morgan notes, that the fact of the matter is that the 

courts have merely speculated about the effects of liability upon po-

licing, and there is a lack of any ‘empirical foundation’
70
 for the as-

sertions of the ‘defensive practice argument’.  

Walsh argues that Lord Steyn’s speech in Brooks demonstrates how 

the foundation of the ‘defensive practice’ principle relies ‘too heavily 

on hyperbole and exaggeration as a substitute for empirical evi-

dence.’
71
 According to Walsh, the Hill reasoning is weak and the 

reader is simply ‘papered over by the power of Lord Steyn’s presen-

tation.’
72
 He argues that the use of terminology such as ‘fearlessly 

and with despatch’
73
 or ‘unduly defensive’

74
 or ‘robust approach’

75
 

conjures an image of a ‘brave and resolute police force’
76
 fighting 

crime. Furthermore, the use of ‘community’ in Lord Styen’s speech as 

opposed to ‘public’ or ‘state’ is particularly effective in boosting 

emotional support for the public policy principle.
77
 Consequently, 

imposing liability on officers of the community would seem almost 

selfish and unpatriotic.  

Walsh’s criticism highlights that the defensive practice argumenta-

tion is not as convincing as it initially appears. He depicts that there 

is a hole in the policy reasoning: there is a lack of evidence on ‘defen-

sive practice’ assertions, and judges are attempting to patch up that 

hole through effective terminology and persuasive lexis. He argues 

that the judgements fail to clarify the deeper legal and political issues 

at stake.
78
 

 

                                                 
69
 Morgan (n 52) 217. 

70
 ibid. 

71
 Walsh (n 42). 

72
 ibid. 

73
 Brooks (n 40). 

74
 ibid. 

75
 ibid. 

76
 Walsh (n 42). 

77
 ibid. 

78
 ibid. 
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The scope of the public policy 

The lack of clarity and scope provided by the judges on policy rea-

soning is particularly problematic when considering the broader is-

sue of police accountability to the law in a ‘liberal democracy based 

on respect for human rights.’
79
 Walsh states that the current public 

policy reasoning may be justified in a case involving minor negli-

gence and harm for the victim. However, it is essential to question 

how wide these public policy reasonings stretch? Should they equally 

justify a case involving gross negligence and serious injury? Walsh 

argues that it is unconvincing for a victim of a human rights viola-

tion resulting from gross negligent police behaviour, to be denied a 

remedy based on feeble ‘defensive practice arguments’
80
. For exam-

ple in Smith
81
 where the victim is denied the remedy for the negli-

gence of police to respond ‘promptly and professionally to reports of 

a serious criminal threat, simply because to grant liability might de-

ter the police from responding to threats “robustly” or “fearlessly 

and with despatch”’
82
 is, according to Walsh, a ridiculous infringe-

ment of one’s basic human rights.  

Walsh has convincingly demonstrated that the lack of evidence has 

led to question the credibility of the Hill public policy argument, and 

to raise several issues concerning human rights. However, should 

policy consideration be a judicial decision in the first place? Academ-

ics such as Stevens and Beever have argued that legislative process is 

the appropriate forum for policy consideration. They argue it is ‘in-

structive to compare the Law Commission’s treatment of the defen-

sive administration issue.’
83
 Lord Phillips CJ in Smith reiterates this 

notion and states that matters for public policy ‘is not readily re-

solved by a court of law’
84
 and one should refer to the government 
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on investigation of the issue. The Law Commission report on the 

matter should therefore be considered. 

 

Law commission report on public policy  

The Law Commission’s report on Administrative Redress contains a 

discussion on the problems of the law’s impact upon public authori-

ty decision-making.
85
 The Commission acknowledges that the central 

question relating to public authority liability concerns the assertions 

that are frequently made without empirical banking. The Commis-

sion stated that whether liability is beneficial, detrimental or non-

existent is ‘heavily context, indeed organisation specific.’
86
 Having 

surveyed the research on the impact of tort liability on police, the 

Commission concluded that it is ‘simply not possible to make an ac-

curate general statement as to the likely outcome of any given change 

in liability on a range of public bodies.’
87
 The report stated that its 

proposals on the public authority compensation paper therefore can-

not be predicted because of the lack of detailed figures existing on 

government liability.  

Morgan argues that the Law commission’s reasoning is rather 

opaque.
88
 He argues that it is ‘unacceptable’

89
 for the courts to deny 

liability based on theoretical reasoning, and the Law commission 

should attempt to fill the gaps of empirical evidence.
90
 In the current 

economic climate where there is already a limited budget, the gov-

ernment identified what it saw as a very significant difficulty with 

the proposal, that being ‘the potentially huge financial impact of any 

changes’. As it stated in the consultation paper
91
 there are no com-
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prehensive figures setting out the present cost of providing redress, 

making it difficult to quantify the impact of amending the law. 

However, the sheer scale of the figures quoted indicate the ‘potential 

difficulties for the problems with the financial services system are 

challenges to regulatory decisions.’
92
 

The lack of evidence on the defensive practice theory presents a cred-

ible argument against public policy reasoning. However, the feasibil-

ity in obtaining the sufficient evidence to determine whether or not 

liability for police negligence will in fact cause a detrimental impact 

on society is proven to be extremely difficult. Furthermore has been 

held as an issue that the government has refused to spend time and 

costs on. 

 

‘Defensive medicine’ argumentation  

The difficulty in obtaining adequate empirical information by the 

Law Commission and the government, would consequently imply 

that the obstacle would be as formidable for the judiciary.
93
 There-

fore in order to depict the potential ramifications on police liability 

the courts should consider the effects of liability on medical negli-

gence, ‘defensive medicine’.  

The Public Accounts Committee has reported that outstanding medi-

cal negligence claims against the health service amounts to £3 billion; 

a number which is reported to grow every year.
94
 Furthermore, Dr. 

Panting emphasizes the repercussions of liability on medical negli-

gence has caused the doctors in the country to work ‘often under 

extreme pressure’.
95
  

Indeed, the medical practice cannot be completely likened to policing, 

however, the financial repercussions of ‘defensive medicine’ cannot 
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be disregarded. Therefore with reference to statistics obtained under 

‘defensive medicine’ it could be argued that liability on police negli-

gence could have the same detrimental effect, which is highly unde-

sirable particularly under the current economic austerity. 

 

‘Separation of Powers’ 

It has been suggested that judges should not be involved with matters 

of policy in accordance with ‘a dogmatic adherence to the Separation 

of powers’.
96
 Lord Scarman asserts that judges should simply ignore 

policy questions ‘which neither they, nor the forensic process which 

it is in their duty to operate, are equipped to resolve.’
97
 If legal prin-

ciples lead to practical consequences that are socially unacceptable 

then it is up to the Parliament to ‘legislate to draw a line or map out 

a new path.’
98
  

Lord Edmund-Davies in McLoughlin v O'Brian refutes Lord Scar-

man’s approach as being ‘as novel as it is startling’
99
 on two grounds. 

Firstly, he argues that for the judiciary to disregard all policy issues 

would jeopardize the development of the law, due to the slow pro-

cessing that would occur if a case had to be under legislative consid-

eration. The lengthy processing may result in the ‘gap in lawmak-

ing’
100
 and prospects for legal reform would fail under what Friendly 

J described as ‘judges who can’t and legislators who won’t’.
101
 Mor-

gan reiterates this notion and comments that it would be impractical 

‘for judges to abdicate all responsibility for the social acceptability of 

the common law’
102
 and automatically rely on the Parliament to in-

tervene when the law appears to have problematic consequences on 
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the society. Secondly, Lord Edmund Davies in McLoughlin
103
 argued 

the judiciary are capable of assessing social policy reasoning. Mor-

gan reinforces this argument on the basis that the courts are required 

to assess compatibility of Acts of Parliament with the ECHR under 

the HRA 1998, therefore it would be obscure to argue that these 

judges are incapable of weighing ‘the costs (to the individual) against 

the benefits (to society) of the challenged legislation’
104
 in a tort case. 

Under the ‘defensive practice’ argumentation it has been highlighted 

that the Law Commission, government and parliament all lack the 

data for cost-benefit analysis and implement the law on a ‘specula-

tive basis’.
105
 This suggests that the legislature is not superior in gov-

erning ‘public policy reasoning related to ‘defensive practice’ to the 

judiciary. Lord Scarman’s ‘separation of powers’ argument is there-

fore easily refutable and public policy reasoning can be understood 

as an issue that should be considered by the judiciary. 

 

Police Liability under the Osman Test  

This section aims to consider whether the current law, under which 

the police are granted blanket immunity for their negligence, is com-

patible with the European Convention on Human Rights (ECHR). It 

will further seek to address the scope of a police officer’s duty to in-

vestigate crime under the HRA 1998.
106
 The judgements of the Eng-

lish courts, and European Court of Human Rights (ECtHR) in Os-

man
107
 will be critically evaluated with particular reference to Lord 

Hoffman’s critique of Osman, in order to highlight the problems the 

current law on police negligence may face in terms of human rights. 

The judgement in Van Colle
108
 will be critically compared to the re-
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cent decision in OOO
109
 in order to determine to what extent the 

police have a duty to investigate crime under the HRA 1998.  

 

Osman v UK 

Following the decision in Osman v Ferguson
110
 the Osmans claimed 

that the striking out procedure had denied their case a fair hearing, 

and went to the European Court of Human Rights (ECtHR) to argue 

violations of Article 2 (the right to life, in relation to the father), Ar-

ticle 6 (the right to a fair trial), Article 8 (the right to respect private 

and family life) and Article 13 (the right to an effective remedy) un-

der the ECHR.  

The right to life under Article 2 is interpreted to impose ‘positive du-

ties’ that can either be ‘procedural duties’ or ‘substantive duties.’ The 

primary procedural duty imposes an obligation on the state to: 

… carry out an independent public investigation into any 

death occurring in circumstances in which it appears that 

an individual’s Convention rights have been, or may have 

been, violated and it appears that agents of the state may 

be in some way implicated, whether through deliberate act 

or negligent omission.
111
  

Article 2’s ‘substantive duty’ requires the state to take preventive 

measures ‘to protect an individual whose life is at risk from the crim-

inal acts of someone.’
112
 The government has stated that an in-

fringement of this duty will occur on actions of gross negligence or 

wilful disregard of the duty to protect life.
113
 The test of duty to in-

vestigate set by the European Court requires an applicant to show 

that the authorities know or ought to have known of the existence of 

a real and immediate risk to the life of an identified individual from 
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the criminal acts of a third party, and that they failed to take reason-

able measures within their powers which might have been expected 

to avoid that risk.
114
 

The courts applied this test in Osman and concluded that at no stage 

the police ‘knew or ought to have known’ that the lives of the Os-

mans were at real and immediate risk from Paget-Lewis, therefore 

there was no breach of Article 2 or 8.
115
 The psychiatrist who inter-

viewed Paget-Lewis had stated there were no signs of mental illness, 

and it would be unreasonable for the police to determine from only 

the complaints by the school, that Paget was a mentally disturbed 

and highly dangerous individual. Neither were his acts of vandalism 

or cryptic threats sufficient to amount to as a threat against the lives 

of the Osman family. The Court held the police had acted in a rea-

sonable manner given the information that was provided to them, 

and were not in breach of their duty to protect lives.  

In consideration on whether there had been a breach of Article 6 the 

ECtHR gave regard to the legitimacy of the public policy justifica-

tion, and acknowledged that the exclusionary rule of liability devel-

oped in Hill was not ‘of an absolute nature.’
116
 However, it was held 

that the public policy hurdle ‘provided a watertight defence to the 

police and that it was impossible to prise open an immunity which 

the police enjoy from civil suit in respect of their acts and omissions 

in the investigation and suppression of crime.’
117
 It was found that 

the Court of Appeal in applying the public policy justifications had 

made no further enquiry into the existence of competing public in-

terest considerations, and this serves ‘to confer a blanket immunity 

on the police for their acts and omissions’
118
 which therefore 

‘amounts to an unjustifiable restriction on the applicant’s right.’
119
 

The ECtHR held the current law under the Hill principle confers ab-
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solute immunity on police actions, and is therefore inconsistent with 

the human rights legislation, amounting to a breach of Article 6, and 

Article 13.
120
  

 

Lord Hoffman’s critique on Osman 

Lord Hoffman held that the decision in Osman filled him with ap-

prehension,
121
 and should be challenged on several grounds. His 

Lordship maintained that the ECtHR in their decision had utilized 

Article 6 in deciding what a person’s civil rights and obligations 

should be, rather than merely providing the right to access a court.
122
 

He contended there was a potential conflict between the UK legal 

system and the Strasbourg jurisprudence, as the ECtHR is ‘challeng-

ing the autonomy of the courts, and indeed the Parliament of the 

United Kingdom to deal with what are essential social welfare ques-

tions involving budgetary limits and efficient public administra-

tion.’
123
 His lordship contended that Osman concerned the ‘merits of 

the substantive tort law rather than the right to a hearing.’
124
 He 

supported the notion that the ECtHR had misinterpreted the law of 

negligence, as they ‘did not understand the principle by which an 

action is struck out without going to trial if proof of all the facts al-

leged would not sustain a cause of action.’
125
 

George supports Lord Hoffman’s critique by citing the case of Z v 

United Kingdom
126
 in which the ECtHR has stated that its reasoning 

in Osman v UK was ‘based on a misunderstanding of the English 

law of negligence which led to it misapply the distinction between 
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substantive and procedural rights.’
127
 In the case of Z the local au-

thority failed to separate four children from their mother even 

though it was clear that the children were being subjected to an un-

acceptable level of abuse and neglect. The ECtHR held there had 

been a breach of Article 3, but did not find a breach of Article 6(1) 

of the Convention, the right to a fair trial. The majority of the 

Court – although not expressly stated – implied that the decision in 

Osman v UK was wrongly decided. Therefore the decision in Z casts 

doubt over the validity of Osman v UK. 

 

Evaluating Lord Hoffman’s Critique 

The decision in Z reinforces Lord Hoffman’s critique, and demon-

strates that the Hill principle does not violate the ‘right to access 

Court’ under Article 6 of the Convention. However, a close exami-

nation on the European Court’s judgement in Z indicates that alt-

hough courts have held the Hill principle is not a violation of Article 

6, blanket immunity over police negligence is not completely com-

patible with the HRA 1998.
128
 

It is essential to note that in Z, although the ECtHR may have re-

treated from Osman and Article 6, the authorities were still in 

breach of their positive duties under Article 3, and the claimants had 

an effective right of remedy under Article 13 of the Convention.
129
 

This highlights that Article 6 may not have been breached, but there 

was still a breach of other Convention rights. The dissenting judges 

in Z refused to accept the argument that ‘barring the examination of 

the case on its merits was proportionate to the need for adequate 

protection of individuals and society’.
130
 Judge Palm most convinc-

ingly argues that if the complaint involves a violation of core Con-

vention rights, such as Article 3, and grants an effective remedy un-
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der Article 13, then the Court is bound to provide a judicial remedy 

under Article 6.
131
 A decision otherwise would be nonsensical. Walsh 

critically concludes that the Court has held it was incorrect in decid-

ing a breach of Article 6 in Osman, however Z demonstrates that the 

current law on police negligence under the Hill immunity principle is 

incompatible with the human rights legislation.
132
  

McIvor argues how the courts have ‘deliberately interpreted the ex-

isting HRA and European Court of Human Rights jurisprudence as 

restrictively as possible, so as to create a test for police liability under 

the HRA which would operate in a similar fashion to its common 

law cousin.’
133
 The question that arises from this line of reasoning is 

whether potential ‘floodgate concerns’ and public policy reasoning 

outweigh the fundamental rights of individuals that may be breached? 

Lord Millet held it was ‘difficult to defend a blanket professional 

immunity in view of the Convention.’
134
 Lord Hope reiterated this 

notion and stated the principle at common law and the ECHR was 

that any immunity had to be fully justified, as it was a derogation 

from a person’s fundamental right of access to the court.
135
 He con-

cluded that in civil cases ‘the immunity was disproportionate since, 

as a derogation from a fundamental right, it was no longer justifiable 

on grounds of public interest.’
136
 The current law under Hill is insuf-

ficient in protecting a citizen’s fundamental rights under the conven-

tion; therefore the law needs to develop in harmony with the HRA 

1998. However the courts have realized that when there is a breach 

Article 2 and Article 3 of the ECHR a claimant can bring a claim 

under the test developed in Osman. 
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Van Colle 

Following the decision in Smith where liability was not imposed for 

police negligence under the Hill principle (see above), the parents of 

Mr Van Colle brought a claim under sections 6 and 7 of the HRA 

1998, in reliance on Articles 2 and 8 of the ECHR. Lord Bingham 

applied the duty of care test developed in Osman and questioned 

whether the police, making a reasonable and informed judgment on 

the facts and in the circumstances known to him at the time, should 

have appreciated that there was a ‘real and immediate risk to the life’ 

of Mr Van Colle. According to Lord Bingham there was no repre-

hensible failure on the part of the police to exercise their powers.
137
 

The lordships applied the formulation of the Osman test to consider 

police liability for the breach of human rights, and most problemati-

cally did not even consider the scope of the procedural duty arising 

under Article 2 of the ECHR. 

 

Separate cause of action  

The decision in Van Colle
138
 demonstrates that courts have not re-

laxed the Hill principle, but have recognized there is a separate cause 

of action where there has been a breach of human rights, under the 

test developed in Osman, which imposes liability when ‘authorities 

know or ought to have known of the existence of a real and immedi-

ate risk to the life of an identified individual’.
139
 It is essential to 

question how effective the Osman test is in granting justice to a vic-

tim whose human rights have been breached through police negli-

gence. On one hand it may be argued that the recognition of a sepa-

rate cause of action for a breach of human rights instils justice and 

fairness to the law on police negligence, as a claimant who is denied 

rights from the Hill principle of blanket immunity is now able to 

bring a cause of action to court. On the other hand, it may be argued 
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that a separate action brought under the Osman test changes little 

about police immunity. The decision in Van Colle demonstrates that 

the ‘duty of care test’ developed in Osman is narrow in its scope, 

confining an applicant to successfully claim against the police for 

their failure to investigate crime only when there is an ‘immediate 

risk to life’. The undermined scope of the ‘risk to life’ under Osman 

is restrictively interpreted in a way that the police would ‘rarely be 

liable under the HRA for failing to protect an individual from the 

criminal acts of a third party.’
140
 Under this narrow interpretation, 

justice may be curtailed. Lord Browne Wilkinson in Barrett held the 

Osman test has left English tort law in a ‘very unsatisfactory state of 

affairs.’
141
 McIvor also challenges this jurisprudence, and argues that 

the English courts need to adopt ‘a more refined and context-specific 

approach to the determination of this form of police liability.’
142
 

Therefore, Van Colle demonstrates that despite creating a separate 

cause of action for a breach of human rights, the Osman test is inad-

equate in protecting those same rights of applicants. 

 

The case of OOO 

The claimants here were Nigerian women who brought a claim 

against the Metropolitan Police for the infringement of their rights 

under Article 3 (prohibition of torture) and Article 4 (prohibition of 

slavery and forced labour) of the ECHR, and damages pursuant to 

section 8 of the HRA 1998. The claimants were brought into the 

United Kingdom from Nigeria illegally, and subject to years of phys-

ical and emotional abuse whilst working for no pay in various Lon-

don households. They alleged that their treatment over these years 

was such that they were subject to inhuman and degrading treatment 

and that they were held in slavery or servitude contrary to Articles 3 

and 4 respectively. The officers of the Metropolitan Police were 

asked to investigate the treatment, but failed to undertake any such 
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inquiry.
143
 The case centred upon the question: to what extent do the 

police have a duty to undertake an investigation? The Court decided 

against the decision in Van Colle and held the failure of the police to 

undertake an effective investigation amounted to a successful claim 

in negligence, which infringed Articles 3 and 4 of the Convention.
144
 

The decision in OOO is the first in England and Wales to challenge 

the test developed in Osman, and determine the scope of an officer’s 

duty to investigate. An analysis of the judgement is therefore useful 

here. 

 

The judgement of OOO 

Ms Kaufmann, the barrister representing the claimants refers to the 

judgement of Rantsev v Cyprus and Russia 
145
 to support the claim 

for a breach of Articles 3 and 4. In Ranstev the applicant complained 

that his daughter had been trafficked from Russia to Cyprus, and 

brought a claim against the Russian authorities upon the failure to 

investigate this alleged trafficking. Williams J accepted that the para-

graphs from the Rantsev judgement submitted by Ms Kaufmann 

confirming the following features as necessary components of the 

duty to investigate:  

Once a credible allegation of an infringement of Article 4 

has come to the attention of the police, there is a duty up-

on the police to act of its own motion. The existence of a 

duty to investigate does not depend upon an actual com-

plaint from a victim or next-of-kin.  

The duty to investigate carries with it a requirement to in-

vestigate promptly and / or with reasonable expedition.  

Once the duty has been triggered the investigation must be 

effective. It must be capable of leading to the identification 
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and punishment of the individual or individuals responsi-

ble. This is an “obligation not of result but of means.”
146
  

If the components identified in Ranstev are incorporated into the 

domestic law of England and Wales, it would follow once a ‘credible 

amount’ of information of a breach of Article 4 has brought to the 

police, they would have a duty to ‘investigate promptly with reason-

able expedition’. This essence of the duty is the ‘obligation’ to under-

take the investigation.  

The defendant’s barrister, Lord Faulks QC, did not accept that the 

investigative duty arising under Article 4 should be interpreted in this 

way.
147
 He argued the test developed in Ranstev was far too broad in 

its interpretation, and the scope of the duty should be informed by 

the decision in Osman and the common law of England and Wales. 

Under the principle of Hill the claim against the Commissioner of 

Police of the Metropolis would fail easily under public policy reason-

ing. However, in order to defend the claim against a breach of hu-

man rights, Lord Faulks QC needed to establish that the facts of 

OOO fell outside the Osman test on ‘real and immediate risk to 

life.’ In order to defend the claim, he underlined that although there 

is a positive obligation upon the police to prevent a person from be-

ing subject to treatment falling within Articles 3 and 4, the scope of 

this preventive duty is restricted by reference to paragraph 116 in 

Osman, which states:  

Bearing in mind the difficulties involved in policing mod-

ern societies, the unpredictability of human conduct and 

the operational choices which must be made in terms of 

priorities and resources, such an obligation must be inter-

preted in a way which does not impose an impossible or 

disproportionate burden on the authorities.
148
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Lord Faulks used this paragraph to support the argument that the 

test developed in Ranstev would challenge fundamental public policy 

concerns that govern the law of police negligence in the UK. There-

fore, he submitted the limited scope as developed in Osman would 

be the most appropriate.  

Williams J challenged Lord Faulks submission on several grounds. 

Firstly, he applied the decision in Van Colle and stated that Lord 

Faulks had failed to distinguish that the scope of the duty to investi-

gate can be informed by two separate causes of action, those being; 

one under the common law of England and Wales which follows the 

Hill principle, and the second under the Osman test. In Van Colle 

the House of Lords ‘unanimously and unequivocally accepted’
149
 

that the test and scope developed in Osman would be applied by the 

UK courts to determine whether the police are in breach of their pos-

itive duty to prevent action amounting to a breach of the Convention. 

Therefore, Williams J stated that an actionable duty to investigate 

the alleged breaches of Articles 2, 3, and 4 arises only by virtue of 

the Convention under the Osman test, and there is no existing duty 

in the common law of England and Wales, as the Hill principle con-

fers automatic blanket immunity over police negligence. Thus, he 

submitted that Lord Faulks was in error to state that the ‘duty to 

investigate ought to be defined by reference to the common law of 

England and Wales’;
150
 he reasoned that the court should consider 

the scope of the duty to investigate under the Osman test.  

Williams J accepted that public policy reasoning, such as priority of 

resources and not imposing a disproportionate burden upon the au-

thorities, were essential to consider. He argued that support for poli-

cy reasoning was gained from paragraph 287 in Ranstev itself.
151
 

However, he noted that Lord Faulks has been unable to identify that 

the specific test formulated in Osman could not be used to determine 

the scope of the duty to investigate ‘when the infringements alleged 
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have taken place i.e. when they are historical.’
152
 Therefore, he main-

tained that policy reasoning ‘cannot be used to justify the emascula-

tion of the investigative duty which arises under Articles 2, 3 and 4 

of the ECHR.’
153
 Furthermore, the operational consideration of 

means of proportionality was overridden by Ranstev which stated 

the investigation must be ‘capable’ of leading police to the suspect, 

an ‘obligation not of result but of means.’
154
 Therefore, the duty to 

investigate entails providing the means of arresting, but does not 

cover an obligation to achieve the result. To conclude, Williams J 

rejected Lord Faulks’ argument, and applied the principle formulated 

in Ranstev: where there is ‘credible evidence’ that breach of Conven-

tion rights has occurred, the police have a duty to provide an effec-

tive investigation capable of capturing and punishing offenders. 

 

The law post OOO? 

The decision of OOO causes one to question what is to become of 

the English tort of human rights liability for police negligence. Liabil-

ity for the negligence to prevent harm, causing a breach of a Conven-

tion right, is determined through courts applying a narrow interpre-

tation of the Osman test, ‘real and immediate risk to life.’
155
 The 

ramifications of this narrow test are exemplified in the injustice suf-

fered in Van Colle, where the House of Lords did not go beyond the 

test, and consider the scope of the investigative duty of police. As a 

result, human rights are not adequately protected. Williams J in 

OOO recognizing the limitation of the Osman test, held that there is 

certainly no sufficient reason for the scope of the investigative duty 

to be interpreted differently from the definition provided by the Eu-

ropean Court in Ranstev. The judge proposed a persuasive argument, 

however it may be argued that OOO concerns an ‘absolute right’ not 

to be tortured or inhumanely treated (Article 3) and should therefore 
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be confined to its particular facts, and the Ranstev test should not be 

utilized to determine the scope of investigative duty. Upon considera-

tion of this argument, Lord Faulks’ submission on public policy limi-

tations addressed in Osman has some merit. However, denying the 

incorporation of the Ranstev test into domestic law, on public policy 

grounds is a weak argument. To quote Sir John Freeland, the public 

policy hurdle is an ‘inappropriately blunt instrument for the disposal 

of claims raising human rights issues.’
156
 A claimant cannot defend 

their human rights through the Hill principle, therefore it would be 

nonsensical to impose a test that is again far too restrictive on public 

policy reasoning. Moreover, the Ranstev test does not challenge pub-

lic policy reasoning by imposing a disproportionate burden on the 

police force, but instead it develops a formula that enables human 

rights to be adequately protected. Under Ranstev a duty to investi-

gate only arises ‘once a credible allegation’
157
 has come to the atten-

tion of the police, and is an ‘obligation not of result but of means.’
158
 

Therefore, it is essential for the decision in OOO not to be confined 

to its particular facts, but for the courts to develop the Osman test 

and incorporate the Ranstev formula to determine liability for police 

negligence causing a breach in Convention rights. 

 

Proposal 

The judiciary have developed a separate cause of action under the 

Osman test. However, it is essential for the judiciary to recognize 

that if the scope of the Osman test remains undefined, and restricted 

on public policy reasoning, it will suffer the same fate as the Hill 

principle, whereby the test will be stretched to cover absolute im-

munity over police negligence. For the Osman test to be stretched to 

such an extent would be extremely problematic, as it would deny 

individuals their basic human rights. Public policy grounds certainly 

do not outweigh considerations such as ‘individual liberty’, and so 
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the scope of the Osman test needs to be reconsidered. The Ranstev 

principle, based on an ‘obligation not of result but of means’, ena-

bles courts to consider public policy reasoning and the claimant’s 

human rights. It follows that incorporating the Ranstev principle in-

to domestic jurisprudence is the most desirable solution to the issues 

surrounding police liability for negligence. 

 

Conclusion 

This paper has demonstrated that the rationale developed in Hill, 

whereby police are granted blanket immunity over negligence that 

may occur during the ‘investigation and suppression of crime’ is 

problematic on several grounds, and in need for reformulation. The 

judgments in Brooks
159
 and Smith

160
 have exemplified that when the 

judiciary have applied the principle of Hill in subsequent case law 

there is difficulty in determining the scope of the duty to ‘investigate 

and suppress crime’. Academics have critically discussed how the 

undefined scope of the test has caused the distinction between negli-

gence occurring as a result of ‘direct actions’ and that occurring as a 

result of the ‘investigating and suppressing of crime’ to have 

merged.
161
 The law on police negligence is thus left to unjustly cast 

blanket immunity over all police actions, and victims are unable to 

bring a claim against the police despite situations where there is suf-

ficient proximity between a claimant and the police.  

This paper then considered whether public policy reasoning justified 

absolute immunity. It has been exemplified that public policy justifi-

cations cannot be completely disregarded, as the repercussions of 

‘defensive medicine’ have demonstrated the potential financial bur-

den liability on police could impose on an already economically 

strained society. However, the foundations of policy reasoning are 

based on complete hypothetical assumptions that cannot justify ab-
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solute immunity over all police actions; the public policy hurdle can-

not be used to justify the emasculation of the investigative duty 

which arises under Articles 2, 3, and 4 of the ECHR.  

The ECtHR’s decision in Osman has furthermore highlighted the 

need to reform the Hill principle, as the scope of police negligence is 

incompatible with the HRA 1998. The absolute immunity conferred 

on the police has been criticized to problematically provide a ‘water-

tight defence’ that is in breach with a claimant’s ‘right to a fair trial’ 

under Article 6 of the ECHR. On this basis, the Hill principle which 

was formulated prior to the enactment of the HRA 1998 needs to be 

reconsidered by the judiciary.  

The second cause of action available to a claimant whose human 

rights have been breached is through the Osman test, where ‘authori-

ties know or ought to know the existence of a real and immediate 

risk to life’.
162
 After critically evaluating the ramifications of the 

Osman test in Van Colle it is apparent that the judiciary have ap-

plied the test in line with the principles of Hill, and this interpreta-

tion is narrow to restrict the applicant to successfully claim against 

the police, even if police actions have caused a breach of Convention 

rights.
163
 The law on police negligence challenges the fundamental 

principles of human rights, and it is therefore essential for the courts 

to reconsider the narrow ‘scope of duty to investigate’ test in Osman, 

to a broader test that does not curtail justice so extensively. 

This paper has proposed the test developed in Ranstev and imple-

mented in OOO
164
 to form the basis in determining the scope of the 

duty to investigate. If the principles developed in Ranstev were to be 

implemented by the English courts, it would follow that the police 

would have a duty to carry out an effective investigation of an alle-

gation of a breach of a Convention right ‘once a credible account of 

an alleged infringement had been brought to its attention.’
165
 This 
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test would offer a broader scope to Osman, and cover the duty un-

der Articles 3 and 4.  

This paper has demonstrated that the approach taken in OOO 

should be utilized by the judiciary to reformulate the principle of Hill, 

by clearly defining the scope of the duty to ‘investigate and suppress 

crime’, and ultimately develop a test which is compatible with the 

HRA 1998, and lifts blanket immunity. 
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