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Rights, Constitution and Radical 
Democracy in Occupy Wall Street and 
Occupy London  

SIMON THORPE* 

 
15 October 2011 witnessed the emergence of Occupy as a 
global phenomenon, part of a new and important stage in 
the young global project of radical prefigurative democracy, 
with implications for how we continue to think legal con-
cepts such as right and constitution. Occupy has not tended 
to constitute itself in the recognisable terms of rights, de-
mands, charters or constitutional documents, but this entic-
ing lack does not make these concepts automatically irrele-
vant, it rather demands their reconceptualisation. To be able 
to start thinking rights and constitution on Occupy’s terms, 
we will divert from narrowly conceived legal theory, detour-
ing through radical political and social theory in the forms of 
Rancièrian democratic political ontology, and power theory 
drawn from Foucault and Holloway. Rights will be treated 
both in terms of their strategic deployment and the way in 
which Occupy’s internal process might be seen as suggesting 
something akin to Foucault’s ‘new relational right’. The 
analysis will be radiated across a triadic spectrum, both con-
ceptual and chronological: Occupy as successful democratic 
event; Occupy as experimental democratic process; and the 
challenges of viewing Occupy as part of an emerging demo-
cratic movement, moving towards our constitutive vanishing 
point: the need for a new right and the ways in which the 
‘Safer Spaces Policy’ is embryonically suggestive of this radi-
cal constitutive horizon. 
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Introduction  

... we should be looking for a new right that is ... emanci-
pated from the principle of sovereignty.1 

... we should try to imagine and create a new relational 
right that permits all possible types of relations to exist 
and not be prevented, blocked, or annulled by impover-
ished relational institutions.2 

On 15th October 2011 what had begun one month before as a small 
encampment in Lower Manhattan, New York City, became some-
thing qualitatively and quantitatively different. The global day of 
action immediately spawned, by some counts, 951 occupations in 82 
countries from Tokyo to Vancouver, Cape Town to Dundee,3 some 
lasting less than a day, some many months, ensuring that Occupy has 
become, if not a new political force per se (the question of if and 
how Occupy could contribute to such a movement is central to this 

                                                 
* LLM Human Rights, Birkbeck, University of London. 
1 Michel Foucault, Society Must be Defended: Lectures at the College de France, 
1975-76 (David Macey tr, Picador 2003) 40. 
2 Michel Foucault, ‘The Social Triumph of the Sexual Will’ in Rabinow P (ed), The 
Essential Works of Foucault 1954-1984 Volume 1: Ethics, Subjectivity and Truth 
(The New Press 1997) 158. 
3 The 951 figure emerged from some of the online tools that had been set up to rec-
ord occupations as they happened based on open submissions. The Guardian news-
paper was able to confirm 750 from verified news reports, see Simon Rogers, ‘Oc-
cupy protests around the world: full list visualised’ The Guardian (London, 14 No-
vember 2011) <www.guardian.co.uk/news/datablog/2011/oct/17/occupy-protests-
world-list-map> accessed 1 August 2013. A figure of ‘2300 occupied zones around 
2000 cities worldwide’ also emerged, but the author could not find any supporting 
evidence for this. It appears to have originated from an article in the New Zealand 
Herald: Chris Barton, ‘“Occupy Auckland” protest speaks with many voices’ New 
Zealand Herald (Auckland, 29 October 2011) 
<www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10762353> accessed 1 
August 2013. Maeckelbergh cites ‘More recent accounts’, which ‘estimate around 
1,400 occupations worldwide’, see: Marianne Maeckelbergh, ‘Horizontal Democra-
cy Now: From Alterglobalisation to Occupation’ (2012) 4(1) Interface: a Journal for 
and About Social Movements 207, 208. This is echoed in Barbara Ehrenreich and 
John Ehrenreich, ‘The Making of the American 99% and the Collapse of the Middle 
Class’ (Tom Dispatch, 15 December 2011) <www.tomdispatch.com/blog/175480> 
accessed 1 August 2013. 
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research), at least a new socio-political problematic that demands 
attention. While it is not necessarily a new political form – its rich 
heritage and direct influences will be depicted in due course – it is 
part of a new and important stage in the young project of horizontal-
ist democracy and prefigurative politics, which is increasingly being 
deployed at local, regional and international scales, constituting if 
not a global movement, certainly ‘a movement of movements’,4 with 
important implications for how we continue to think legal concepts 
such as right and constitution. 

Occupy poses a particular challenge to mainstream traditions of po-
litical and social movements, which historically have often focused 
on the contested field of rights discourse, whether to make political 
demands, or to constitute new forms of communal life. Occupy 
could have responded to the media outcry that demanded they make 
demands, that they explicitly and cohesively constitute an alternative, 
by making claims for new rights, or for proper fulfilment of existing 
rights. Yet Occupy Wall Street (OWS), the progenitor of the Occupy 
movement as constituted under that name, issued no concrete de-
mands at all, even flaunted their disregard for the idea in poetic 
communiqués.5 Occupy London, the main occupation local to the 
author, issued some precise policy demands which seemed carefully 
tailored to avoid abstract rights claims and recourse to ideas of jus-
tice. Rights featured only defensively in scattered statements and 
communiqués. Traditional movements also tend to constitute them-
selves, their aims and their internal relations in documents such as 
charters, as well as through the process of making demands. OWS 
and Occupy London did not write constitutions or charters per se, or 

                                                 
4 Tom Mertes (ed) A Movement of Movements: Is Another World Really Possible? 
(Verso 2004). 
5 ‘A Message From Occupied Wall Street (Day Five)’ states facetiously, ‘Ending cap-
ital punishment is our one demand. ... Ending wealth inequality is our one demand. 
... Ending police intimidation ... Ending corporate censorship ... Ending the modern 
gilded age ... Ending political corruption ... Ending joblessness ... Ending poverty ... 
Ending health-profiteering ... Ending American imperialism ... Ending war is our 
one demand’. OWS, ‘A Message From Occupied Wall Street (Day Five)’ (Occupy 
Wall St, 22 September 2011) <http://occupywallst.org/article/a-message-from-
occupied-wall-street-day-five/> accessed 1 August 2013. 
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focus on making demands, and yet contributed to creating a charac-
teristic Occupy identity and process merely through the radically 
democratic nature of their communal-political procedures, a form of 
living constitution in itself, but one that begs the question, is it suffi-
cient? 

Inspired by this lack – of established forms of rights, demands or 
constitution, and of established forms more generally – which, it has 
been noted in the literature, has been instrumental in ‘inciting politi-
cal desire’ within and around the Occupy movement,6 and inspired 
by the quotes from Michel Foucault which open this article, provid-
ing tantalising clues towards a radical renegotiation of a ‘relational’ 
rights discourse, this article will investigate how Occupy Wall Street 
and Occupy London, two key examples of the international Occupy 
phenomenon, have constituted themselves in spite of established 
rights discourse. This enticing lack of formal constitution is the driv-
ing force behind this research not because it makes these concepts 
automatically irrelevant, but because it demands their radical recon-
ceptualisation. To be able to think Occupy, rights and constitution 
we will largely divert from narrowly conceived legal theory, detour-
ing through radical political and social theory by conceptualising 
Occupy in terms of a Rancièrian democratic political ontology and 
constitution in terms of power, drawing upon Foucault and Hol-
loway. Rights will be treated both in terms of their strategic deploy-
ment and the way in which Occupy’s internal process might be seen 
as suggesting something akin to Foucault’s ‘new relational right’.7 In 
order to grasp some of the different aspects and tensions of Occupy, 
the analysis will be radiated across a triadic spectrum, both concep-
tual and chronological: Occupy as successful democratic event, fo-
cusing on its emergence into being and a Rancièrian reading of its 
democratic political ontology; Occupy as experimental democratic 
process, focusing on the roots, facts and assumptions of its demo-

                                                 
6 Marco Deseriis and Jodi Dean, ‘A Movement Without Demands?’ (Possible Fu-
tures, 3 January 2012) <www.possible-futures.org/2012/01/03/a-movement-
without-demands> accessed 1 August 2013. 
7 Foucault, ‘The Social Triumph of the Sexual Will’ (n 2) 158. 
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cratic practice; and the challenges of viewing Occupy as part of an 
emerging democratic movement, focusing on limits and potential as 
we move towards our constitutive vanishing point: the need for a 
new right and the ways in which the ‘Safer Spaces Policy’ is embry-
onically suggestive of this radical constitutive horizon. 

This framework will help guide us in effectively applying theoretical 
tools to evidence drawn from Occupy statements, communiqués and 
meeting minutes, the emerging literature on Occupy, historical anal-
ysis of its political heritage, as well as limited participatory observa-
tion. From this it will be argued that Occupy shows by the logic of 
its political premises as a democratic event, and through its own ex-
periences as an experimental democratic process, the necessity of 
some form of conscious constitution in order to serve a productive, 
cumulative role in a radically democratic global mass movement. I 
propose that such a radical constitutive process might take on two 
phases: (1) a relatively focused organisational model, and (2) a con-
stitutive act; and that the constitutive act could be effective in two 
possible forms: (1) an impossible militant demand, and (2) a consti-
tutive document based on or working towards ‘a new right’, the 
seeds of which might already exist in Occupy, and other contempo-
rary horizontalist movements, in the form of the ‘Safer Spaces Policy’. 

 

Occupy as Democratic Event
8
 

Dear Americans, this July 4th dream of insurrection 
against corporate rule ... #occupywallstreet.9 

                                                 
8 It should be noted that the word ‘event’, and terminology elsewhere of evental 
‘fidelity’, is inspired by Alain Badiou; eg Being and Event (Oliver Feltham tr, Con-
tinuum 2005). However, for the purposes of this article the concept is taken mostly 
on the theoretical face value that can be imputed to it by our Rancièrian reading of 
politics, rather than relying on a deep understanding of Badiou’s philosophy, which 
we do not have space to sufficiently engage with here. The contrasts and overlaps 
between Badiou and Rancière are interesting, however. See chapters seven and eight 
in Alain Badiou, Metapolitics (Jason Barker tr, Verso 2005), and Jacques Rancière, 
‘Communists without Communism?’ in Costas Douzinas and Slavoj Žižek (eds) The 
Idea of Communism (Verso 2010). 
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So began the Occupy meme, at 15:35 on 4 July 2011, in a Twitter 
message generated by Canadian non-profit magazine Adbusters, who 
would lead the developing discourse of the protest in the days before 
the encampment. ‘Are you ready for a Tahrir moment?’,10 they asked 
in their first ‘#occupywallstreet’ communiqué, making clear the in-
fluence of the Arab Spring in emboldening activists everywhere; ‘It's 
time for DEMOCRACY NOT CORPORATOCRACY’.11 Here we 
will analyse Occupy as democratic event in terms of Rancière’s egali-
tarian-democratic political philosophy, which is characterised by the 
concept of la part des sans part, and always begins with recognition 
of an antipolitical wrong against equality. To understand how this 
applies to Occupy we first must fall back to ancient Athens, from 
where Rancière draws many of his political archetypes. 

 

The Wrongs of the 1% 

... there cannot be a radical politics without the definition 
of an adversary. That is to say, it requires the acceptance 
of the ineradicability of antagonism.12 

Before the time of Solon – the great reformer of Ancient Athens – the 
demos, or common people, were not only the rent-bound ‘serfs of 
the rich’, as Aristotle tells us,13 they also laboured under the constant 
terror of the threat that what little freedom they possessed could be 
legally transferred to their lord’s disposal, for ‘if the tenants failed to 
pay their rent they were liable to be haled into slavery, and their 

                                                                                                               
9 Adbusters, ‘Dear Americans, this July 4th dream of insurrection against corporate 
rule http://bit.ly/kejAUy #occupywallstreet’ (Twitter, 4 July 2011) 
<https://twitter.com/Adbusters/status/88013043438600192> accessed 1 August 
2013. 
10 Adbusters, ‘#OCCUPYWALLSTREET: A Shift in Revolutionary Tactics’ 
(Adbusters, 13 July 2011) <www.adbusters.org/blogs/adbusters-
blog/occupywallstreet.html> accessed 1 August 2013. 
11 ibid. 
12 Ernesto Laclau and Chantal Mouffe, Hegemony and Socialist Strategy: Towards a 
Radical Democratic Politics (Verso 2001) xvii. 
13 Aristotle, Athenian Constitution (Kenyon tr) I.2. 
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children with them’.14 So wronged were they by the ancient constitu-
tion that in general, ‘they had no part nor share in anything’.15 Such 
a social order, or ‘count of community “parts”’, says Rancière,16 
which imposes a hierarchy amongst speaking beings, ‘is always a 
false count, a double count, or a miscount’,17 because it gives a right 
to govern to those who have no such innate right, while it excludes 
from government those who have as much right as anyone and eve-
ryone.18 The ‘fundamental miscount’19 which produces, politically 
speaking, the part of society with ‘no part nor share in anything’,20 
what Rancière terms la part des sans part (the part of no part) is a 
preliminary form of antipolitical subjectivation – ‘the very wrong 
that is the stuff of politics’.21 To right this wrong, the demos, as the 
part of no part, must assert itself first as the emblematic recipient of 
the wrong of an arbitrary hierarchy, and then antagonistically as an 
equal part in the social assemblage, in the name of ‘the equality of 
anyone at all with anyone else’.22 For Rancière this represents a fun-
damental ‘dissensus’,23 or ‘disagreement’24 with the social order, in-
deed with the very fact of social ordering, constituting a definitional 
antagonism between social order (he terms it ‘police’), which wrong-
ly determines and delimits fixed social parts, and equality, which de-

                                                 
14 ibid. 
15 ibid. 
16 Jacques Rancière, Disagreement: Politics and Philosophy (Julie Rose tr, University 
of Minnesota Press 1999) 6. 
17 ibid. 
18 Rancière uses ‘Plato’s lie’ to defend his assertion that social ordering and hierar-
chy is always based on a falsehood. This is where Plato, in Republic, must rely on 
mythology to enforce the hierarchy he desires. See Jacques Rancière, The Philoso-
pher and His Poor (John Drury, Corinne Oster and Andrew Parker tr, Duke Univer-
sity Press 2004). 
19 Rancière, Disagreement (n 16) 6. 
20 Aristotle, Athenian Constitution (n 13) I.2. 
21 Rancière, Disagreement (n 16) 6. 
22 ibid 15. 
23 Jacques Rancière, Dissensus (Steven Corcoran tr and ed, Continuum 2010). 
24 Rancière, Disagreement (n 16). 
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nies such a possibility and represents the possibility of Rancièrian 
politics.  

The ‘wrongs’ that Occupy protestors highlighted in the early days of 
the encampments tended most generally to focus on the overlap be-
tween economy and politics. A particularly prominent target in the 
US Occupy movement has been the ‘monied corruption at the heart 
of our democracy’, as Adbusters put it,25 recently legitimised in the 
US Supreme Court,26 which ruled that corporations, as legal persons, 
should be allowed to spend money on election publicity as a form of 
constitutionally protected freedom of speech under the First 
Amendment.27 Issues more prominent in the UK included democra-
tising the economy, tax avoidance and sustainability.28 

The socio-economic effects of precarity and debt are two more gen-
eral grievances that can be found in unearthing the origins of Occu-
py’s strongest slogan, ‘We are the 99%’, which was one of Occupy’s 
first great memetic achievements to emerge more or less organically 
from the movement, and not from Adbusters. It exploded across so-
cial media in the form of an internet blog consisting of photos sub-
mitted by users in which they hold up messages describing their so-
cio-economic predicaments, usually followed by the words ‘I am the 
99%’.29 The underlying theme here is the perceived injustice and hy-
pocrisy that while widespread malfeasance and criminality in the fi-

                                                 
25 Adbusters, ‘Is America Ripe for a Tahrir Moment? #OCCUPYWALLSTREET 
Goes Viral’ (Adbusters, 26 July 2011) <www.adbusters.org/blogs/adbusters-
blog/america-ripe-tahrir-moment.html> accessed 1 August 2013. 
26 Citizens United v Federal Election Commission 558 US 50 (2010). 
27 For initial statements of OWS identifying the wrongs of the 1%, or in their terms, 
letting ‘these facts be known’, see OWS, ‘Principles of Solidarity’ (Occupy Wall 
Street, 23 September 2011) <http://occupywallstreet.net/learn> accessed 1 August 
2013, and OWS, ‘Declaration of the Occupation of New York City’ (Occupy Wall 
Street, 29 September 2011) <http://occupywallstreet.net/learn> accessed 1 August 
2013. 
28 See Occupy London, ‘Initial Statement’ (Occupy London, 16 October 2011) 
<http://occupylondon.org.uk/about/statements/initial-statement> accessed 1 August 
2013. 
29 --, We Are the 99 Percent <http://wearethe99percent.tumblr.com> accessed 5 Au-
gust 2013. 
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nancial industries continues to go unpunished,30 even rewarded by 
bonus schemes and sustained by government bailouts, those at the 
bottom feel punished for having been fool enough to play by the 
rules. They followed the dictates of the free market, incurring huge 
debts to educate themselves and improve their employment prospects, 
and now unemployment in the West is generally rising sharply, the 
young are having to move back in with parents, buckling under the 
weight of debt, precarious or no employment and, in the US, large 
medical bills often exacerbated by poverty and stress, while the el-
derly increasingly have to work to supplement their devalued pen-
sions and house values, or move in with their children after foreclo-
sure. 

One of the fundamental problems being identified, both implicitly 
and explicitly, is the global lack of economic democracy and the gen-
eralised failure of parliamentary democracy under the yoke of an 
economistic antipolitical consensus. We can also see that the dis-
course is rather detached from the outset from established ideologi-
cal social movement traditions. This had a positive initial effect in 
stimulating the desire and imagination of occupiers and the public 
for something new, though in the long term the lack of ideological 
core is argued by some to constitute a limiting factor in Occupy be-
coming a mass democratic movement. 

 

The 99% as la part des sans part 

From Athens in the fifth century BC up until our own gov-
ernments, the party of the rich has only ever said one thing, 

                                                 
30 For example, US investigators recently announced they would not be pursuing 
criminal prosecutions against anyone at Goldman Sachs for its role in the financial 
crisis. Reed Albergotti and Elizabeth Rappaport, ‘U.S. Not Seeking Goldman 
Charges’ The Wall Street Journal (New York, 9 August 2012) 
<http://online.wsj.com/article/SB1000087239639044353740457757984069814449
0.html> accessed 1 August 2013. 
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which is most precisely the negation of politics: there is no 
part of those who have no part.31 

While embracing the language of the 99%, politicians have shown its 
rhetorical power and have strengthened its status as the part of no 
part.32 In the very act of pretending the state and the economy can 
work for the 99%, leaders show that this part has no real part to 
play in the established social order other than to be acted upon. This 
is what Rancière describes above as the negation of politics, and 
elsewhere as antipolitics. The fundamental wrong of the 1% is its 
economistic political consensus – not a constructive, agonistic pro-
cess of consensus, as Occupy aims to practice, but a coercive, de-
structive consensus natural to an antipolitical, post-utopian, so-
called ‘post-historical’ world,33 in which ‘Democracy had imposed 
itself as the ultimate form of government, the rational government 
able to make the demands of justice coincide with economic necessi-
ty’.34 This state of economistic necessity is instrumentalising, disem-
powering, and non-negotiable; it means public austerity and bank 
bailouts, socialised losses and privatised gains, depreciating social 
security, public services, pay and conditions for the majority and in-
flating wealth for the minority, and these kinds of ethico-political 
dichotomies have often been at the heart of Occupy discourse. Thus 
Rancière’s model of politics – as egalitarian rupture with the anti-

                                                 
31 Rancière, Disagreement (n 16) 14. 
32 Examples of this attempted cooption include the White House, and Ed Miliband 
Respectively, see Justin Elliott, ‘Obama White House Parrots “99 Percent” Line’ 
Salon (17 October 2011) 
<www.salon.com/2011/10/17/obama_white_house_parrots_99_percent_line> ac-
cessed 1 August 2013; and The Guardian, ‘Ed Miliband: System's not Working for 
the 99% - Video’ The Guardian (London, 17 November 2011) 
<www.guardian.co.uk/politics/video/2011/nov/17/ed-miliband-99-percent-speech-
video> accessed 1 August 2013. 
33 Here we are hinting at Francis Fukuyama, The End of History and the Last Man 
(Free Press 1992). 
34 Jacques Rancière, Chronicles of Consensual Times (Steven Corcoran tr, Continu-
um 2010) 75. Rancière’s critical definition of consensus – as an oppressive process – 
resonates with arguments from some quarters that Occupy’s attempt at absolute 
inclusivity was always an unworkable lie that worked to mask underlying antago-
nisms, despite the intention of fusing them into a productive agonism. 



Simon Thorpe 

235 

politics of social order – reveals the power of claiming that ‘we are 
the 99%’, for it displays a claim to universality and, on its most rad-
ical reading, the irreducible antagonism between equality and social 
ordering. 

The democratically generalised (anarchic)35 reading of social antago-
nism that the part of no part carries both resonates with and trans-
cends classic Marxism. It strongly echoes some of Marx’s earliest 
descriptions of the emancipatory potential of the post-Hegelian ‘uni-
versal class’: 

a class which is the dissolution of all classes, a sphere 
which has a universal character because of its universal 
suffering and which lays claim to no particular right be-
cause the wrong it suffers is not a particular wrong but 
wrong in general ... a sphere which cannot emancipate it-
self without emancipating itself from – and thereby eman-

                                                 
35 Rancière’s relation with anarchist thought is only an emerging discourse, as he 
has rarely engaged directly with existing anarchist writers and is usually seen as a 
post-Marxist, having been party to Althusser’s famous Das Kapital seminars. 
Rancière’s contribution to the book Reading Capital has not yet been published in 
its entirety in an English translation; it can be found in French in Louis Althusser 
and others, Lire le Capital (Althusser and Balibar eds, Maspero 1965), and the con-
cluding part of it can be found in English as Jacques Rancière, ‘The concept of “cri-
tique” and the “critique of political economy” (from the 1844 Manuscript to Capi-
tal)’ (1976) 5(3) Economy and Society 352. The underlying and growing anarchism 
of his political philosophy began to be discussed after he wrote that ‘Democracy 
first of all means this: anarchic “government,” one based on nothing other than the 
absence of every title to govern’, Jacques Rancière, Hatred of Democracy (Steve 
Corcoran tr, Verso 2006) 41. For the discussion of the anarchist implications there-
in, see Todd May, ‘Hatred of Democracy, by Jacques Rancière tr. Steve Corcoran 
London: Verso, 2006 (or. pub. 2005) Reviewed by Todd May’ (Perspectives on 
Anarchist Theory, 2009) <http://anarchiststudies.mayfirst.org/node/261> accessed 5 
August 2013. However the ‘anarchic’ basis of Rancière’s politics can be seen much 
earlier in hindsight, as when he describes ‘politics in its primary spontaneous and 
democratic state, as the anarchic self-regulation of the many’, Jacques Rancière, On 
the Shores of Politics (Liz Heron tr, Verso 1995); and in ‘the sudden revelation of 
the ultimate anarchy on which any hierarchy rests’, Rancière Disagreement (n 16) 
16. 
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cipating – all the other spheres of society ... This dissolu-
tion of society as a particular class is the proletariat.36 

However this conception deterministically reifies and essentialises the 
proletariat as privileged agent of emancipatory struggle, teleologising 
social change, creating a different kind of Rancièrian consensus. For 
Rancière, this kind of ‘metapolitics’ dominates and tends to deny 
‘[t]he only communist legacy that is worth examining’, namely, ‘the 
multiplicity of forms of experimentation of the capacity of any-
body’.37 Conversely, the immanent, fractious politics of the part of 
no part denies that aspect of the communist legacy which claims we 
can know what is achievable ‘in terms of global transformation of 
the world, along with the path leading to this point’.38 The Spinozan 
multitude, posited by some post-Marxists as the post-Fordist heir to 
the universal class,39 accounts for a deeper understanding of global-
ised ‘biopolitical production’, 40  and makes an attempt at de-
essentialising revolutionary globalism. For Rancière, however, it does 
not square the circle; he claims the multitude is still metapolitically 
‘inhabited by an immanent teleology’,41 detaching it from the messy 
but empowering realities of antagonistic politics. 

Appealing to universality and identifying with the whole of society as 
‘the 99%’ has given Occupy a strength and a radical nucleus that it 
might otherwise lack, allowing it to position itself in the productive 
political role of the part of no part, hinting at the potential to recon-
stitute identity politics and class struggle as a combined, generalised 
democratic movement. Its radical nucleus, meanwhile, lies in the ir-
reducible antagonism it embodies, irreducible because the wrong that 
creates the 99% as the part of no part ‘cannot be settled since the 
subjects a political wrong sets in motion are not entities to whom 

                                                 
36 Karl Marx, Early Writings (Rodney Livingstone and Gregor Benton tr, Penguin 
1975) 256. 
37 Rancière, Dissensus (n 23) 176. 
38 ibid 177. 
39 Michael Hardt and Antonio Negri, Empire (Harvard University Press 2001). 
40 ibid part 1.2. 
41 Rancière ‘Communists without Communism?’ (n 8) 87. 
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such and such has happened by accident, but subjects whose very 
existence is the mode of manifestation of the wrong’.42 Any real reso-
lution of the antagonism requires the eradication of the subjects that 
constitute it. 

The unifying reach of such a broad and accommodating instantiation 
of the political process of the part of no part was seen after one week 
of camping in Zuccotti Park, having received little press coverage 
thus far, when a peaceful Occupy Wall Street march on 24 Septem-
ber 2011 was met by police intimidation and violence. A video 
emerged of young women, safely cornered by police with orange net-
ting and clearly posing little threat, being pepper sprayed directly in 
their faces; it went viral and the next day attendance at Zuccotti 
Park, media attention, online participation and new encampments 
across America all erupted.43 The democratic power of the part of no 
part, ‘the power of those who are not entitled to exercise power’, 
causes ‘a rupture in the order of legitimacy and domination’44 when 
the exclusionary wrong is formulated with sufficiently broad appeal, 
resonance and universality, and when that exclusion is made palpa-
ble. One of the primary repercussions of that ‘paradoxical power’,45 
especially when combined with a commitment to nonviolence, can be 
invoked thus: solidarity. 

 

Occupy as Democratic Process 

Occupy’s democratic process represents its living constitution and an 
attempt at prefiguring new ways of being and acting together along 

                                                 
42 Rancière, Disagreement (n 16) 39. 
43 Alicia White, ‘#occupywallstreet: Occupy Wall Street, the First Amendment and 
the Politics of Free Speech’ (Talk Presented at Panel Discussion, Columbia Universi-
ty, New York 30 November 2011) available online 
<www.youtube.com/watch?v=O5-QSaz_3T0> accessed 1 August 2013. Footage of 
the pepper spray incident can be seen here: 
<www.youtube.com/watch?v=TZ05rWx1pig> accessed 1 August 2013. 
44 Jacques Rancière, ‘Dissenting Words: A Conversation with Jacques Rancière’ 
(Summer 2000) 30(2) Diacritics 113, 124. 
45 ibid. 
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with the rules necessary to make the process effective, inclusive and 
empowering. Clearly, then, to think Occupy, rights and constitution 
requires an understanding of Occupy’s democratic processes, and so 
we will now explore a brief genealogy of prefigurative politics and 
horizontalism before analysing the consensus decision-making of the 
general assembly in terms of power. 

 

Prefigurative Politics 

The radical heritage of the idea of occupation accrues primarily to 
the wave of sit down strikes and factory occupations of the early 
twentieth century,46 repeated with unprecedented success in Argenti-
na’s recovered factory movement in the first decade of the twenty-
first century,47 and this was acknowledged in the choices of Occupy 
Wall Street and Occupy the London Stock Exchange to target poten-
tially disruptive locations in the bellies of the financial beast; but the 
political heritage that actually fused with Occupy’s democratic pro-
cesses can more usefully be traced to the New Left of the 1960s and 
its dramatic break with class-centric, economistic and consequential-
ist politics. This meant a new emphasis on cultural revolution, par-
ticipatory democracy and direct action, and a rejection of authoritar-
ian structures which subordinate spontaneous creativity and organi-
sational democracy to ideologically oriented strategy, hierarchically 
centralised organisation, and a deferred, singular revolutionary 
goal.48 Many have argued that a lack of revolutionary transforma-

                                                 
46 Dave Sherry, Occupy! A Short History of Workers' Occupations (Bookmarks 
2010). 
47 At least 170 functioning worker controlled workplaces in 2008 according to Hé-
ctor Palomino, Ivanna Bleynat, Silvia Garro, and Carla Giacomuzzi, ‘The Universe 
of Worker-Recovered Companies in Argentina (2002-2008): Continuity and Chang-
es Inside the Movement’ (Paola Salamida and others tr, 2010) 4(1) Affinities: A 
Journal of Radical Theory, Culture, and Action, 
<http://affinitiesjournal.org/index.php/affinities/article/view/54/173> accessed 1 Au-
gust 2013. See also Paul Mason, Live Working or Die Fighting: How The Working 
Class Went Global (Vintage 2008) 242. 
48 Barbara Epstein, Political Protest and Cultural Revolution: Nonviolent Direct 
Action in the 1970s and 1980s (University of California Press 1991); Marianne 
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tional effect constitutes an inherent failure of the project of the New 
Left,49 however this seems entirely premature; rather we can view it 
constructively as an unfinished prefiguratively egalitarian project. 

Critical views of new social movements and identity politics have 
tended to focus on their being astrategic, lapsing towards the anti-
strategic, with critiques focusing at times on perceived spiritualist 
persuasions,50 at other times anti-intellectualism,51 and, alternatively, 
the malign influence of the nebulous spectre of postmodernism.52 
However the emergence of the term ‘prefigurative politics’ signalled 
a revitalised effort to construct an ontologically political basis for 
direct action and participatory democracy which could more com-
prehensively encompass the strategic.53 What came to be referred to 
with great reverence as the supremacy of ‘process’ in the alterglobali-
sation and Occupy movements can also be seen as a ‘strategic poli-
tics’ at the root of the most substantive New Left organisations, 
‘committed to building organization in order to achieve major struc-
tural changes in the political, economic and social orders’,54 through 
initiating here and now the experimental, experiential and reflexive 
task of building the emancipatory social, political and economic 
structures of post-capitalism (or in some cases fairer capitalism). 

Breines identifies the American movement Students for a Democratic 
Society (SDS) as a prime, and seminal, example of strategic New Left 
activity, whose Port Huron Statement identifies a highly strategic 

                                                                                                               
Maeckelbergh, ‘Doing is Believing: Prefiguration as Strategic Practice in the Alter-
globalization Movement’ (2011) 10(1) Social Movement Studies 1. 
49 For example, Sharon Smith, ‘Mistaken Identity – or Can Identity Politics Liberate 
the Oppressed?’ (Spring 1994) 62 International Socialism 3. 
50 Epstein, Political Protest (n 48). 
51 Herbert Marcuse, The New Left and the 1960s: Collected Papers of Herbert 
Marcuse (Routledge 2005) 152. 
52 Barbara Epstein, ‘Postmodernism and the Left’ (Winter 1997) 6(2) New Politics; 
Smith, ‘Mistaken Identity’ (n 49). 
53 Francesca Polletta, Freedom Is an Endless Meeting: Democracy in American So-
cial Movements (University of Chicago Press 2002). 
54 Wini Breines, Community and Organization in the New Left, 1962-1968: The 
Great Refusal (Rutgers University Press 1989) 7. 
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prefigurative programme, seeking ‘truly democratic alternatives’ to 
the ‘ruling myths’ of the age, ‘a democracy of individual participa-
tion’ in which politics represents ‘the art of collectively creating an 
acceptable pattern of social relations’, serving ‘to clarify problems in 
a way instrumental to their solution’.55 It is this refiguration of in-
strumentalism that in part defines strategic prefiguration, replacing 
the instrumentalisation of individuals as means to an end with the 
instrumentalisation of process to immediate emancipation as an on-
going end in itself. The perception of a ‘conflict between strategic 
and prefigurative politics’56 has never entirely disappeared, but it is 
helpful to understand that it rests upon a particularly narrow con-
ception of strategy defined both by and in opposition to ‘Leninist 
consequentialism’,57 in which the predetermined, reductively singular 
and opaque goal of ‘revolution’ can be used to justify almost any 
course of action and to instrumentalise individuals in such a way as 
to fundamentally contravene their autonomy. But this opposition to 
consequentialism, central to the ‘direct action ethic’,58 is also implic-
itly strategic insofar as it can argue that the likelihood of a ‘revolu-
tion’ actually taking place, and the likelihood of it avoiding the au-
tocratic end with which most meet, are not such as to ever justify 
unethically undemocratic and instrumentalising means. 

 

Alterglobal Democracy59 

                                                 
55 Students for a Democratic Society, ‘Port Huron Statement of the Students for a 
Democratic Society’ (Michigan State University, 1962) 
<http://coursesa.matrix.msu.edu/~hst306/documents/huron.html> accessed 1 August 
2013. 
56 Breines (n 54) 7. 
57 Benjamin Franks, ‘Direct Action Ethic’ (2003) 11(1) Anarchist Studies 13, 16. 
58 ibid. 
59 Our representation of the alterglobalisation movement, it should be highlighted, is 
necessarily reductive and focuses on the aspects it developed and shared with Occu-
py – mainly practices of horizontal democracy. This does not, however, represent 
the full spectrum of participation in the movement. For instance, key groups in-
volved in organising the World Social Forum are the Brazilian Workers Party and 
the Association for the Taxation of Financial Transactions and for Citizens' Action 
(ATTAC), neither of which practice radically horizontal democracy. On the London 
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The further sublation of the (supposed) conflict between prefigura-
tion and strategy has been developing in the alterglobalisation 
movement, which Maeckelbergh argues is replacing anti-strategic 
New Left tendencies, and ‘conflations between organization and hi-
erarchy, and between goal and singularity’,60 with a thoroughly or-
ganisational ‘politics of process’61 and a highly strategic ‘politics of 
multiple goals’.62 Often cited as the key instigator of this mature, 
strategic, prefigurative politics,63 and giving it a renewed revolution-
ary dimension (not present in SDS’s Port Huron Statement, for ex-
ample),64 is the Zapatista Army of National Liberation (EZLN), 
which strikingly gave up armed guerrilla warfare in favour of nonvi-
olence, dramatic physical statements of protestation (such as its long 
march from Chiapas to Mexico City), and the fostering of participa-
tory democracy within its autonomous community zones, won in 
1994 during its last violent insurrection.65 The impressiveness of the 
EZLN example is, in Graeber’s words, that it ‘represents an attempt 
                                                                                                               
Social Forum being organised by both ‘horizontals’ and ‘verticals’, see Maeckel-
bergh, ‘Doing is Believing’ (n 48) 10. 
60 ibid 6. 
61 ibid. 
62 ibid 9. 
63 For example: David Graeber, ‘The New Anarchists’ in Mertes (n 4); and Maeck-
elbergh, ‘Horizontal Democracy Now’ (n 3) 207. 
64 Tom Hayden, one of the writers of the Port Huron Statement, describes it as ‘set 
firmly in mainstream politics, seeking the reform of mainstream institutions rather 
than their abolition, and it had no comprehension of the dynamics of capitalism, of 
imperialism, of class conflict, certainly no conception of revolution. But none of that 
mattered’. Tom Hayden, ‘Participatory Democracy: From the Port Huron Statement 
to Occupy Wall Street’ The Nation (27 March 2012) 
<www.thenation.com/article/167079/participatory-democracy-port-huron-
statement-occupy-wall-street> accessed 1 August 2013. 
65 The autonomous zone is a radical, often prefigurative tactic with heritage in the 
radical fringes of the New Left, particularly the Situationists during the student oc-
cupation of the University of Paris, which renamed the city’s entire Latin Quarter 
the ‘Heroic Vietnam Quarter’, to alterglobal anti-summit protest camps. On the 
Heroic Vietnam Quarter, see Tariq Ali, Street Fighting Years: An Autobiography of 
the Sixties (Verso 2005) 270. Though clearly the Zapatistas’ autonomous zones 
exist on a different level of scale, and may not owe much direct inspiration to the 
above. For a philosophical ‘suggestion’ on the theme, see Hakim Bey, T.A.Z.: The 
Temporary Autonomous Zone, Ontological Anarchism, Poetic Terrorism (Autono-
media 1991). 
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by people who have always been denied the right to non-violent, civ-
il resistance to seize it’.66 Thus, when it reached out through the 
global web of digital media in search of solidarity for its cause, the 
EZLN was able to inspire revolutionaries and nonviolent activists 
with the hard won moral authority of the soldier who renounces vio-
lence – ‘an army which aspires not to be an army any more’67 – and 
created a large international network of activists and organisations, 
unified against neoliberalism and in solidarity with the Zapatista 
struggle.68 At the International Encounter for Humanity and Against 
Neoliberalism, hosted in 1996 by the EZLN in La Realidad, Chiapas, 
this loose network coalesced from over 50 countries into the Mexi-
can jungle, exceeding all expectations of attendance,69 and constitut-
ed itself in the Second Declaration of La Realidad: 

We declare: First. That we will make a collective network 
of all our particular struggles and resistances. An intercon-
tinental network of resistance against neoliberalism ... This 
intercontinental network of resistance is not an organizing 
structure; it doesn’t have a central head or decision maker; 
it has no central command or hierarchies. We are the net-
work, all of us who resist.70 

Within three years this impressive network, which took the name 
People’s Global Action, was organising global days of action against 
neoliberal globalisation, including the famous 1999 World Trade 
Organisation protests in Seattle. By 2001 the World Social Forum 
(WSF) held its inaugural meeting in Porto Alegre, Brazil, and led to 
an ongoing succession of world, regional, local and thematic social 
fora, which alongside the also ongoing global protest movement, 

                                                 
66 Graeber, ‘The New Anarchists’ (n 63) 209. 
67 ibid. 
68 Nicole Gulewitsch, ‘Ya Basta! A Cry that Echoes Beyond Borders: Zapatismo and 
International Solidarity Networks in the Zapatista Uprising’ (April 2011) 2 McGill 
Sociological Review 77. 
69 Graeber, ‘The New Anarchists’ (n 63) 204. 
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centred around the international capitalist summits such as the G8 
and G20, constitute the (inclusive) vanguard of the alterglobalisation 
movement. 

 

The Supremacy of Process 

Maeckelbergh argues that at its best the global social forum move-
ment has shown that ‘prefiguration is strategic because it is the best 
means to achieve the goal of creating new, diverse, and horizontal 
structures of democratic decision-making in order to replace existing 
structures of global governance’.71 A veritably strategic aim, and one 
which requires a constant writhing entanglement in issues of ‘pro-
cess’, so much so that the WSF defined itself in its charter of princi-
ples as ‘a permanent process of seeking and building alternatives, 
which cannot be reduced to the events supporting it’.72 Similarly 
Maeckelbergh, who is an experienced alterglobal activist as well as a 
social movements anthropologist, describes a culture across the al-
terglobal movement in which ‘the term “process” saturates move-
ment discussions, spaces, and practices’.73 The similarity here with 
Occupy is striking as the same observations of passionate obsession 
with ‘process’ were found again and again in the author’s experienc-
es at and around Occupy London. 

There is a problem that should be identified here which has starkly 
confronted the Occupy encampments. Maeckelbergh identifies the 
reasoning behind the claim that prefiguration is ‘the most effective 

                                                 
71 Maeckelbergh, ‘Doing is Believing’ (n 48) 15. Criticisms of the WSF have emerged 
in recent years, often focused on a lack of accountability and transparency, though 
Albert points out that these issues tend to be better handled the more local the social 
forum. See Ezequiel Adamovsky, ‘Beyond the World Social Forum’ (Open Democ-
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strategy (perhaps the only strategy)’ as being that ‘it allows for goals 
to be open and multiple’,74 preventing unethical instrumentalisation 
while spurring constructive development; but if the process must be 
perfectly inclusive and proactively horizontal at all times while in an 
utterly open public space like an Occupy encampment, with no con-
crete principles of association for participants to adhere to beyond 
the ‘process’ (no ideology or constitution), there is clearly a danger 
that no goals will be decided at all, no matter how open and multiple, 
other than the process as goal in itself. This worst case scenario 
would not negate the entire prefigurative ethos in Occupy’s case, but 
it would negate Maeckelbergh’s reasoning for prefiguration as ‘the 
most effective strategy’. This is partly where the need for constitution 
arises, and we will return here in the next chapter. 

Prefiguration is the core of what makes Occupy a truly democratic 
process, rather than a teleo-revolutionary process that defers democ-
racy. By actively encouraging equal and anti-discriminatory partici-
pation by anyone who comes to a camp, Occupy moves ‘beyond the 
network’,75 beginning to reconcile the ‘cultural logic of networking’76 
with, at least to a greater extent than the self-selecting digital net-
works of the alterglobalisation movement, the democratic lottery of 
territoriality, incorporating passersby and encouraging the uninitiat-
ed to come for the spectacle, and stay for the disalienation.77 To in-
strumentalise is to form a hierarchy – a vanguard or intelligentsia 
that reigns over the rank and file – and thus to deny the equality of 
anyone with anyone; for as Aristotle describes democracy, it ‘arose 
from those who are equal in some respect thinking themselves to be 

                                                 
74 ibid. 
75 Sam Halvorsen, ‘Beyond the Network? Occupy London and the Global Move-
ment’ (2012) 11(3-4) Social Movement Studies 427. 
76 Jeffrey S Juris, ‘Networked Social Movements: Global Movements for Global 
Justice’ in Manuel Castells (ed) The Network Society: A Cross-Cultural Perspective 
(Edward Elgar 2004). 
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unqualifiedly equal; for because they are equally free, they think they 
are unqualifiedly equal’.78 While Aristotle argues that this unquali-
fied claim to equality is mistaken,79 Rancière and Balibar, among 
others,80 argue that this sort of precocious, usurpatory claim is the 
very heart of emancipatory democratic politics, the claim of the part 
of no part. Rancière does not directly address the question of prefig-
uration, but we can extrapolate that if instrumentalisation consigns 
parts to places then it is a form of social ordering, or what Rancière 
terms ‘policing’ in the broad sense shared with Foucault as ‘coexten-
sive with the entire social body’,81 and so a truly egalitarian, demo-
cratic rupture with the police order must by definition be prefigura-
tively democratic. It is in this sense that prefigurative participatory 
democracy in Occupy represents a kind of Badiouian fidelity to Oc-
cupy as democratic event. 

 

Consensus and the General Assembly 

Occupy inherited a particular horizontalist democratic process of 
decision-making, known as ‘consensus’, which we will now examine. 
For the sake of brevity we will focus primarily on its limitations, but 
this is not to suggest that its limitations are all that is important 
about consensus decision-making. It will be shown that consensus 
demands a constitutive document to function effectively, or some-
thing vaguely analogous in its constitutive ability to collectively em-
power a group, a lesson with ramifications more broadly for hori-
zontalism. We should note that there are many interesting variations 
and facilitation techniques that aim to counteract the limitations of 
                                                 
78 ibid V.1, 1301 a28-30. 
79 ibid 1301 a36. 
80 Žižek, for example, often founds political discussion upon the part of no part, 
particularly in Slavoj Žižek, The Ticklish Subject: The Absent Centre of Political 
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176. 
81 Michel Foucault, Discipline and Punish: The Birth of the Prison (Alan Sheridan 
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consensus, but it is argued that the necessity of constitution is always 
more or less an issue within horizontalism, with consensus decision-
making merely forming an exemplary microcosm. 

Consensus aims to constitute a horizontal power structure, to erode 
hierarchy and cultivate inclusivity by avoiding divisive mechanisms 
such as voting. This means that decisions can only be accepted by the 
group if they ‘reach consensus’, meaning the proposal is acceptable 
to everyone, or almost everyone in systems of partial or limited con-
sensus. Absolute consensus is seen by some as the most horizontal 
form, but it is also the most problematic. This means that proposals 
cannot be accepted by the assembly if even one participant disagrees 
strongly enough to ‘block’ the proposal. The legitimacy of the block 
mechanism is ‘based on the principle that no decision should be 
made against the will of a member of the group’,82 but it can easily 
be over-used or abused. Discussions about consensus process usually 
define the validity of blocks as dependent on the proposal fundamen-
tally contravening or endangering the principles or aims of the group, 
but this is impossible to verify if a group has no constitutive docu-
ments. The necessity of such a constitution for consensus process 
was revealed in Occupy London general assemblies and the discus-
sions around them via email lists.83 In some examples, some individ-
uals perceived certain blocks as having little basis beyond being a 
retaliatory, tit-for-tat reaction to certain other proposals having been 
blocked. The issue here is not who was objectively in the right or in 
the wrong, but that the group had no established method to adjudi-
cate the dispute and resolve the escalating tension. Out of necessity 
Occupy London’s ‘Initial Statement’ became a de facto constitution 
in attempting to judge the validity of blocks against the aims and 
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principles set out in that statement, which for most of Occupy Lon-
don’s existence has been the clearest constitutive document to have 
managed to reach consensus at a general assembly.84 Here we also 
see the potential for a vicious circle to emerge if a group begins with 
working by consensus, as if problems emerge which break the pro-
cess, it can be almost impossible to use the broken process to im-
prove itself in order to account for the newly arising problems. 

When it works well, however, the assembly model is a wonder to 
behold. There are many more organisational tools and facilitation 
methods present in horizontalist groups than absolute consensus de-
cision-making models, including, but not limited to, partial and indi-
rect consensus models, and the assembly tools listed by Graeber in 
describing alterglobal group facilitation: ‘spokescouncils, affinity 
groups, facilitation tools, breakouts, fishbowls, blocking concerns, 
vibe-watchers and so on’.85 But all of these seem strongest when used 
simply to explore issues, concerns, problems, feelings, to inspire both 
solidarity and action, rather than to reach concrete decisions. The 
primary strength of the general assembly might be said to be social 
disalienation. In theoretical terms, if the social police order is ‘an or-
der of the visible and the sayable that sees that a particular activity is 
visible and another is not, that this speech is understood and another 
is noise’,86 then the assembly actively interrupts this ordering of the 
sensible. In the potently rebellious understanding of noise as an inter-
ference or ‘undesirable signal in the transmission of a message’,87 the 
assembly itself is a socio-political noise, despite and because it cre-
ates a space in which otherwise ‘undesirable signals’ can freely play 
themselves out, intermingle and amplify themselves, taking ‘what 
was once only heard as noise’ and making it ‘understood as dis-
course’,88 empowering and disalienating participants and construct-
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ing an immanent emancipatory process. Similarly, the assembly di-
rectly confronts what Fisher calls the capitalist ‘war over time’.89 Oc-
cupy London, for instance, by holding its long, deliberative meetings 
‘in the heart of the City of London’,90 surrounded at rush hour by 
suited bankers and market traders, hurrying to and from their frenet-
ic jobs inside glass-walled banks, whose stressed and tortured faces 
so often adorn the bad news of a stock market catastrophe, con-
fronts the ‘fast-paced rhythms and flows’91 of capital and suggests an 
alternative temporal modality. In the long term this meticulous hori-
zontalism creates what Arruzza identifies as a tension between ‘the 
urgent time of the movement’ (the necessity of maintaining the mo-
mentum of ‘the event of the social rebellion’) and ‘the slower time of 
continuity’, which contains ‘the laborious work of organizing, coor-
dinating, keeping a memory alive’, but in the immediacy of experi-
ence, it can be intensely liberating.92 As Graeber proselytises, ‘it is 
difficult to find anyone who has fully participated in such an action 
whose sense of human possibilities has not been profoundly trans-
formed as a result. It’s one thing to say, “Another world is possible”. 
It’s another to experience it.’93 

The importance of this kind of immediate social disalienation to the 
strategic validity of prefigurative politics is potentially immense, 
though it requires more research. Graeber argues that in history the 
most alienated constituencies of capitalist society – primarily the in-
dustrial proletariat, ‘inured to generations of wage labour’ – are ac-
tually the rarest to drive revolutionary change. Rather, he says, ‘ac-
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tual revolutions’ have tended to stem primarily from the coalition of 
‘newly proletarianized peasants and craftsmen’, ie the most op-
pressed and the least alienated. The former are effective revolutionar-
ies because they are angry enough to revolt, and the latter, including 
artists, writers, etc, because they are more likely to be disalienated 
enough to be able to vividly imagine ‘the possibility of a society itself 
premised on less alienated forms of creativity’.94 In contrast, a con-
sequentialist revolution would logically be headed not by those most 
accomplished in imagining emancipatory and disalienating social 
formations, but those most accomplished at instrumentalising poli-
tics, ruthless prioritisation, factionalism and manipulative rhetoric. 

 

Power and Horizontality 

Maeckelbergh defines horizontality, as practiced in the alterglobali-
sation movement, as a process of ‘continuously decentralizing power’, 
whilst ‘creating practices that continuously challenge inequalities – 
both structural and inter-personal’, based explicitly on the assump-
tion that ‘power always centralizes’ and always leads to hierarchy.95 
Maeckelbergh argues that this assumption ‘is of the utmost im-
portance to understanding why prefiguration is strategic’ by imply-
ing, somewhat vaguely, that to do anything other than continuously 
work on ‘structures that continuously limit this centralization’ is to 
turn one’s back on this incessantly centralising beast and allow it to 
gain ground.96 Maeckelbergh does not address the possibility that 
this assumption about power might be insufficient, but if that were 
so we could say that it might not necessarily be the case that the 
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primary horizontalist task is to deny and counteract power, as 
Maeckelbergh claims. 

In fact the work of Michel Foucault has shown quite convincingly 
that this assumption about power – that it is in essence centralising, 
unidirectional and always oppressive – is a confusing way to con-
ceive of it that obscures at least as much as it reveals. Though his 
analyses of power have often focused on the ways it is deployed by 
institutions of state and capital (‘centralized power’),97 his conclu-
sions are that power is absolutely not unidirectional, that ‘not that 
everything is bad’ – merely that ‘everything is dangerous’.98 Foucault 
shows that power is ambiguous, that it is better defined as ‘the name 
that one attributes to a complex strategical situation in a particular 
society’,99 and thus, while it pervades our politics, our economy and 
our personal relations, it is always contested, in fact it is the field of 
contestation par excellence. Thus, ‘Where there is power, there is 
resistance’100 – resistance is simply a modality of power, and in fact 
reactionary centralised power is often one step behind, reacting in 
response to autonomous, progressive, resistive power.101 Power as 
social relation or as discourse is actually a revelatory ‘positive 
force’,102 because by this understanding power can be taken up by 
any actor. The task of liberatory horizontalism, then, must be to cre-
ate new power relations, and this is made confusing and difficult un-
der unidirectional assumptions about power. Our reading of Fou-
cauldian power theory must be necessarily brief, and of course it is 
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dealt with in much detail elsewhere,103 but the complexity can be 
helpfully reduced somewhat by means of Holloway’s incisive distinc-
tion between the terms ‘power-over’ and ‘power-to’,104 both sub-
sumed confusingly in the English word ‘power’, but separated in 
other languages such as the French pouvoir and puissance. 

This is a vital distinction to make in horizontal organising, because 
the unidirectional conception of power can lead to a phobia of pow-
er and, incrementally, to powerlessness. In absolute consensus deci-
sion-making, it can take only one person with this attitude to imprint 
it upon the whole group by way of ‘blocking’ the process, and this is 
something that has been witnessed by the author in Occupy London 
meetings and in general assembly minutes, where potentially interest-
ing and constructive proposals were summarily denounced as ‘hier-
archy’ and had to be abandoned, or significantly altered at great cost 
in energy. This is dangerous because it can limit the capacity of a 
horizontal group to experiment towards its main goal: organising in 
ways that empower participants ‘to collectively set their own agen-
das and pursue their own aims’.105 It can also alienate the majority 
when an individual or tiny minority are felt to be dominating the 
group and preventing reciprocal development.  

Maeckelbergh describes the Zapatistas’ encuentros, the horizontal 
network-forming meetings that produced People’s Global Action and 
the alterglobalisation movement as we know it, as ‘aimed not at 
making universally binding decisions, but at creating and facilitating 

                                                 
103 Some works which are particularly useful in understanding the subtlety of Fou-
cault’s thinking on power, especially in light of later work, include: Ben Golder and 
Peter Fitzpatrick, Foucault’s Law (Routledge 2009); Gilles Deleuze, Foucault (Con-
tinuum 2006); Michel Foucault, ‘The Subject and Power’, in Hubert L Dreyfus and 
Paul Rabinow, Michel Foucault: Beyond Structuralism and Hermeneutics (2nd edn, 
University of Chicago Press 1983); and McNay (n 102). For a brief but direct treat-
ment of the radical potential for resistance within Foucault’s theory of power, see 
Simon Thorpe, ‘In Defence of Foucault: The Incessancy of Resistance’ (Critical Le-
gal Thinking, 7 February 2012) <http://criticallegalthinking.com/2012/02/07/in-
defence-of-foucault-the-incessancy-of-resistance> accessed 1 August 2013. 
104 John Holloway, Change the World Without Taking Power: The Meaning of 
Revolution Today (Pluto Press 2002). 
105 Maeckelbergh, ‘Doing is Believing’ (n 48) 13. 
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networks of communication and resistance’, 106  put even more 
strongly by Subcomandante Marcos, who stated that ‘[t]his intercon-
tinental network of resistance is not an organizing structure’.107 The 
strengths of prefigurative horizontalism, of building networks of ac-
tive solidarity, to an extent, agitate against being used for decision-
making. I was told in personal correspondence by an Occupy Lon-
don organiser that ‘at the end of the first ever process meeting on the 
first day, the only decision we came away with was “don't make de-
cisions unless absolutely necessary”’. This observation is extremely 
valuable, avoiding what he admits are the ‘very significant limits’ of 
consensus decision-making while encouraging a do-it-yourself poli-
tics in which individuals use the Occupy network to create affinities 
and associations with which to launch autonomous actions, without 
necessarily requiring the formal consent of the sovereign general as-
sembly. The lesson here is that to be politically effective a group has 
to decide what it is – eg a network or a decision-making body? This 
is the problem of constitution. 

 

Occupy as Democratic Movement 

‘What is our one demand?’ 

This question hung ominously over the early days of Occupy, having 
been a central part of Adbusters’ discursive tactics of incitement 
from long before the encampments took root, and it shaped the de-
bates and methods through which Occupy attempted to assert itself 
as a movement. It is, in extrapolated fashion, our first encounter 
with the nebula of rights discourse, as although all demands are not 
rights, new rights must generally be formulated as or grow out of 
demands, and so to the extent they overlap they can share capacities, 
limitations, utilities and dangers. Also, while the vast majority of 
suggested demands that circulated in Occupy’s strategic debates have 
not been formulated as rights, this in itself demands attention. The 

                                                 
106 Maeckelbergh, ‘Horizontal Democracy Now’ (n 3) 221. 
107 Subcomandante Insurgente Marcos, Our Word is Our Weapon (n 70) 117. 
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fact that most Occupy general assemblies did not ultimately settle on 
any concrete demands at all provides evidence for our discussion of 
Occupy’s relation to rights discourse, as compared to the ways rights 
did manage to appear in Occupy’s communiqués and statements. 
The collective decision not to stand behind concrete demands also 
tells us a lot about the dynamics of Occupy’s democratic process – 
what some provocatively claim to be more a failure to decide than a 
decision.108 

After Adbusters had attempted, pre-camp, to push for one key de-
mand, proposing such possibilities as a ‘Robin Hood’ financial 
transactions tax or a presidential commission to address the conflu-
ence of money and American politics,109 the debate fell from the digi-
tal stratosphere into the laps of the occupiers of Zuccotti Park, Low-
er Manhattan, New York. There the early strategic debate was, in 
greatly simplified form, between those who believed demands would 
strengthen and embolden the movement while achieving concrete 
improvements to a dysfunctional system, and those who believed 
demands would constrict the movement by defining it too narrowly, 
while serving to legitimise established structures. 110  The ‘anti-
demands bloc’ (again this is to greatly simplify, characterising a 
trend and certainly not a conscious faction) held sway in these early 
debates and OWS mostly rallied amiably around the position that it 
was too early to issue demands, which could conveniently be sup-
ported both by those who aimed to work towards demands, and 
those who believed it would never be the right time to issue de-
mands – that the benefits would never outweigh the costs.111  

 

Demands and the Issue of Rights: Occupy Wall Street 

                                                 
108 Eg Deseriis and Dean (n 6), and Jason Hickel, ‘Liberalism and the Politics of 
Occupy Wall Street’ (May 2012) 4 Anthropology of this Century. 
109 Adbusters, ‘#OCCUPYWALLSTREET’ (n 10). 
110 Deseriis and Dean (n 6). 
111 ibid. 
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OWS debated the issue of the one demand via a preeminent com-
mitment to consensus and horizontalism, and before too long many 
of those who had come into Occupy with preconceived ideas – of 
how they should position themselves as a movement, what they 
should demand and how soon – were convinced by the supremacy of 
process and the subsumption of consequentialism.112 ‘The demands 
will come, but I think they will come organically out of these people’, 
an OWS organiser reassured an interviewer in the first week of oc-
cupation.113 Žižek, too, was convinced of the necessity: ‘Occupy first. 
Demands come later’.114 The slow, steady, disalienating process of 
consensus that would eventually formulate demands, if that was the 
wish of the assembly, was successfully framed as a power that OWS 
had over the frantic and bemused journalists and politicians who 
denounced and implored them in turn, with Bill Clinton, for example, 
urging that, ‘They need to be for something specific’.115 

One of the first key documents adopted by consensus at an OWS 
general assembly, the Declaration of the Occupation of New York 
City,116 uses rights discourse sparsely to assert certain egalitarian 
claims. After highlighting issues of ‘corporatocracy’, stating ‘that no 
true democracy is attainable when the process is determined by eco-
nomic power’, and listing a set of ‘facts’ that are the source of griev-
ance, from issues of debt to food, jobs, war, pollution, etc, the Dec-
laration states: ‘We have peaceably assembled here, as is our right’. 

                                                 
112 Nathan Schneider, ‘Thank You, Anarchists’ The Nation (19 December 2011) 
<www.thenation.com/article/165240/thank-you-anarchists> accessed 1 August 
2013; Jackie Smith and Bob Glidden, ‘Occupy Pittsburgh and the Challenges of 
Participatory Democracy’ (2012) 11(3-4) Social Movement Studies 288. 
113 Jaisal Noor, ‘The Demand is a Process’ (Waging Nonviolence, 21 September 
2011) <http://wagingnonviolence.org/2011/09/the-demand-is-a-process> accessed 1 
August 2013. 
114 Slavoj Žižek, ‘Occupy first. Demands come later’ The Guardian (London, 26 
October 2011) <www.guardian.co.uk/commentisfree/2011/oct/26/occupy-
protesters-bill-clinton> accessed 1 August 2013. 
115 Cited in Julian Brookes, ‘More Advice For the Wall Street Protesters’ Rolling 
Stone (13 October 2011) <www.rollingstone.com/politics/blogs/national-
affairs/more-advice-for-the-wall-street-protesters-20111013> accessed 1 August 
2013. 
116 OWS, ‘Declaration’ (n 27). 
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This is interesting on three grounds. First, the statement of right is 
performative; it asserts that the right should exist whether or not it 
does in legal reality, or better still, in the tradition of direct action, it 
performatively creates the right of actors to behave peacefully with-
out requiring authoritative permission. Second, it is suggestive of the 
utility of existing rights for legitimising democratic events while 
threatening delegitimisation upon authority. As the First Amendment 
to the United States Constitution states that, ‘Congress shall make no 
law ... abridging ... the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances’, then any 
attempt to remove the protestors can be painted as an infringement 
of the spirit, if not the letter, of the constitution, even if an eviction is 
justified by local law.117 Third, it expresses what Rancière calls a 
‘demonstration of equality’,118 which employs a ‘syllogistic logic’ 
upon rights discourse. The major premise in this syllogism is that all 
Americans are equal under the law,119 and the minor premises could 
include criminal behaviour on Wall Street, criminal wars waged by 
the White House and CIA, or criminal police violence, which by go-
ing unpunished only fit the major premise that all Americans are 
equal under the law if the protestors are allowed to remain despite 
infringing local ordinances or park curfews (suggesting all Americans 
are equally allowed to break the law). Otherwise, the demonstration 
implies, the constitution must be changed to say that all Americans 
are not equal under the law. Thus such an assertion of right is a 

                                                 
117 Similarly, the demonstration of equality using the right to free assembly delegiti-
mises the law that will eventually be used to remove protestors, which were, accord-
ing to Graeber, ‘local ordinances that insisted that any gathering of more than 12 
people in a public park is illegal without police permission’. David Graeber, ‘Occu-
py Wall Street's Anarchist Roots’ Al Jazeera (30 November 2011) 
<www.aljazeera.com/indepth/opinion/2011/11/2011112872835904508.html> ac-
cessed 1 August 2013. 
118 Jacques Rancière, ‘Politics, Identification, and Subjectivization’ (1992) 61 Octo-
ber 58, 62. 
119 Fourteenth Amendment to the United States Constitution, Section 1. 
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powerful win-win tool in the early stages of movement building, and 
one that is only possible thanks to previous rights gains.120 

Despite having a demands working group, OWS never arrived at 
consensus on any demands, rights based or otherwise. While the ini-
tial refusal to rush the formation of demands was empowering and 
disalienating, ‘inciting political desire’121 as a propulsive excess of 
refusal and resistance, in the long term this became much more con-
tentious. Two examples of Žižek’s work embody the contradictory 
potentials of the dual movement of rights demands. In reviewing 
Hardt and Negri’s Empire, Žižek criticises their closing rights de-
mands: the right to global citizenship, the right to a minimum in-
come, and the right to reappropriate the means of production.122 He 
argues that in listening to radical demands authority always trans-
lates and thus inoculates any radical content, coopting it to the terms 
of the political consensus.123 This problem is only more prominent 
when demands are framed as rights, because, as Balibar highlights, 
‘Making demands in the language of the constitutional order legit-
imises not just the authority, but the universality of that order’,124 
when it is precisely the field of universality that it is the task of the 
part of no part to successfully occupy if it is to maintain its radical 
antagonism – ie to maintain fidelity to the radically democratic event 
that we have argued Occupy constitutes and thereby create a rupture 
in the hegemonic universality of the social police order. If protest 
‘appeals not to something heterogeneous to that order, but to identi-
cal principles’,125 then it cannot hope to open up a space within the 
social edifice for transformation. But Žižek also problematises this 
easy rebuttal – that demands are merely cooptive – and provides a 

                                                 
120 The structure of this argument is inspired by Rancière’s own example of striking 
Parisian tailors in 1833, which he uses in Rancière, On the Shores (n 35) 45-52. 
121 Deseriis and Dean (n 6). 
122 Hardt and Negri, Empire (n 39) 396-411. 
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124 Étienne Balibar, Politics and the Other Scene (Christine Jones, James Swenson 
and Chris Turner tr, Verso 2002) 161-2. 
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clue as to the potential power of a certain kind of demand. Discuss-
ing Occupy in 2011, Žižek now evokes that potent slogan of May 
1968, ‘be realistic, demand the impossible’, in suggesting that there 
might exist a perfect demand which, ‘while thoroughly “realist”, dis-
turbs the very core of the hegemonic ideology’. Avoiding direct con-
tradiction of his position on Hardt and Negri, he emphasises that 
such a demand must ‘simultaneously remain subtracted from the 
pragmatic field of negotiations and “realist” proposals’.126  

Even Marx, known as a great detractor of the rights of ‘egoistic 
man’,127 once acknowledged the radical potential of such an impos-
sible, militant demand – and this time formulated as a right – in dis-
cussing the drafting of the French constitution and its bourgeoisifica-
tion, which meant omitting the right to work which had earlier been 
present. He points out that it was malformed into the right to relief 
by bourgeois necessity, because, ‘The right to work is, in the bour-
geois sense, an absurdity’ – a noise in the signal of the hegemonic 
discourse of the free market, a rupture in the social order.128 This is 
because ‘behind the right to work stands the power over capital; be-
hind the power over capital, the appropriation of the means of pro-
duction, their subjection to the associated working class, and there-
fore the abolition of wage labor, of capital, and of their mutual rela-
tions’;129 this simple demand contained, at least in that revolutionary 
milieu, the capacity to unravel the bourgeois social fabric by virtue 
of its incisive, revelatory power – ‘while thoroughly “realist”’, dis-
turbing ‘the very core of the hegemonic ideology’.130 

Occupy Wall Street did not, or perhaps could not adopt a unitary 
impossible demand. As a collective they were either too wary of the 
dangers of demands and rights, or too cumbersome as a structure to 
craft such a perfectly hewn instrument as the impossible militant 
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demand, or both. While describing the volatile constituent power 
that lay behind the right to work, Marx also accurately described the 
unwieldy danger implicit in attempting to make a radical demand for 
rights when he called it ‘the first clumsy formula wherein the revolu-
tionary demands of the proletariat are summarised’.131 Rights and 
demands alike are clumsy, fickle instruments that can appear as both 
constituent power-to and constitutive power-over, as liberation and 
domination, propulsion and ossification, and it may be that OWS, in 
showing fidelity to its prefigurative roots, which Maeckelbergh 
points out is historically associated with ‘the refusal of singular de-
mands’,132 avoided a cooptive trap worse than the gentle dwindling 
of mass participation it has experienced instead. 

 

Demands and the Issue of Rights: Occupy London 

Occupy London did cooperate with the demand for demands, its 
City of London Policy Group issuing three on 8 November 2011: 

... the City of London policy group calls on the Corpora-
tion of London to do the following: 

1. Publish full, year-by-year breakdowns of the City Cash 
account, future and historic. 

2. Make the entirety of its activities subject to the Freedom 
of Information Act. 

3. Detail all advocacy undertaken on behalf of the banking 
and finance industries, since the 2008 financial crash.133 

This was followed by the Initial Statement of the Corporations 
Working Group on 25 November 2011, which called for the prose-
cution of corporate criminals, the making transparent of corporate 
                                                 
131 Marx, The Class Struggles in France (n 128) 63. 
132 Maeckelbergh, ‘Horizontal Democracy Now’ (n 3) 211. 
133 Occupy London, ‘First Statement of the City of London Policy Group’ (Occupy 
LSX, 8 November 2011) <http://occupylondon.org.uk/occupy-london-gets-moving-
on-policy-first-statement-of-the-city-of-london-policy-group/> accessed 5 August 
2013. 
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lobbying, and the abolishing of tax havens and tax avoidance.134 
These demands were the result of efforts by Occupy London work-
ing groups to legitimise their presence at St Paul’s by engaging with 
the establishment on its own terms, attempting to fend off criticism 
that Occupy is merely a nihilistic anti-everything protest with no rea-
sonable alternatives to offer, using concise, simple, utterly realistic 
proposals that might improve the system upon being adopted, or 
delegitimise it in being ignored. And ignored it was. Occupy London 
did not assert rights beyond defensive gestures towards the right to 
protest, nor did they issue a penetrative single demand, nor an im-
possible militant demand, and they did not make the bold gesture of 
outright refusal of demands. It seems that while Occupy London was 
attempting to draw strength by constituting itself through clear de-
mands, it was losing touch with the radical core of Occupy as demo-
cratic event. Making the financial industries transparent, for example, 
does not address the deep antagonism between the rule of economic 
necessity and the necessity of equality, and thus such hyper-realistic 
demands betray the substantive heart of the calls for economic de-
mocracy that initially helped Occupy ‘rediscover the radical imagina-
tion’.135 

Occupy as a global meme has been immensely successful in drawing 
people into political activity and beginning the slow process of social 
disalienation by allowing people to be listened to and to collaborate 
in new spaces which in their very form rub against the grain of capi-
talist time and space. This has been most difficult in the camps, 
which are not just open and inclusive in theory, they are utterly ex-
posed and utterly public, and they take an immense amount of col-
lective energy to maintain and to function. We have so far been fo-
cusing on the tensions of rights and demands as potentially liberato-
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ry whilst risking cooption, and as constitutive and thus potentially 
strengthening while risking limitation and constriction of the move-
ment’s constituent imagination. We will now delve deeper into the 
issue of constitutive power, because it offers an alternative solution 
to the onerous question of demands. 

 

Constituting Occupy 

We have highlighted that demands, all the more when framed as 
rights, are highly problematic because they are so difficult to wield 
nimbly enough to be synthesised with the radically democratic 
evental origins and process that constitute Occupy’s most politically 
productive aspects. Hickel agrees that Occupy’s charged potential as 
democratic event orbited around the assertion of antagonism, citing 
Laclau and Mouffe on the challenge of countering liberal antipolitics, 
which ‘requires drawing new political frontiers and acknowledging 
that there cannot be a radical politics without the definition of an 
adversary. That is to say, it requires the acceptance of the ineradica-
bility of antagonism’.136 But Hickel argues that the failure of OWS to 
decide on demands is symptomatic of a wider failure to escape liber-
al ethics, and that within Occupy the vital acceptance of antagonism 
was subsumed in ‘the fetishisation of diversity, tolerance, coopera-
tion, and inclusiveness’,137 crippling its ability to constitute itself and 
build a lasting democratic movement. 

Deseriis and Dean argue that the answer is an assertion of common-
ality which is not consensual and deliberative (masking real divisions 
that will ultimately prevent any meaningful movement building) but 
which must be necessarily divisive.138 They suggest that ‘the expres-
sion of a demand provides not something that people can get behind 
but something that they must get behind if they are part of a move-
ment’, and that this is the core of what a movement is: ‘the move-
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ment of us toward a common end’, as ‘a process of subjectivation’. 
Their solution is also that of the impossible demand, in this case for 
a politics of the commons, something which seems eminently power-
ful and appropriate, but, as we have argued, difficult to bring about 
within Occupy in its current, under-constituted form. 

 

What is Occupy? 

Based on our analysis of Occupy and its historical antecedents, I 
propose that there are (at least) four main group models that Occupy 
has been trying to juggle, or perhaps, four main assumptions of how 
a group should function that Occupy participants have brought with 
them, and which in the sometimes fetishistic openness of the space 
have been given free rein to vie for dominance, at times to the detri-
ment of constructive, agonistic development of Occupy as a demo-
cratic movement. These group formations are: the network (the al-
terglobal model), the assembly (the movement of the squares model), 
the community (the commune model), and the organisation (the par-
ty model). 

It has been shown that the strength of the alterglobalisation move-
ment is founded on its clear constitution as primarily a network, al-
lowing it to focus upon process development as it supports the task 
of network building – combining resistances, building solidarity, or-
ganising actions through diversity of tactics, meaning that those who 
disagree with an action ‘stand aside’ and do not participate, rather 
than blocking it from happening. Consensus process works well here 
because it relies on the premise that the network ‘is not an organiz-
ing structure; it doesn’t have a central head or decision maker’,139 
and allows the democratic process of prefigurative politics to express 
itself productively through statements, communiqués and actions 
without becoming petrified by fear of protecting an organisational 
identity. 
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The assembly model is essentially the most successful form of the 
transfer of the alterglobal network model to the field of local territo-
riality, and thus also largely relies on the avoidance of ‘universally 
binding decisions’.140 This is a highly potent way to create a prefigu-
rative democratic movement because it focuses on facilitating smaller 
groups – community assemblies and the working groups within each 
of those assemblies – in forming strong, productive, but non-binding 
affinities, which is essential for consensus to function productively, 
and to undertake actions which do not need the ratification of a city-
wide general assembly, but can nonetheless benefit from the net-
worked solidarity of a city-wide inter-community assembly. To 
adopt this model would require a commitment to actively encourag-
ing the spread of local community assemblies and to constituting in-
ter-assembly groups as networks rather than decision-making bodies. 

A community is something rather different. Being at least semi-
permanent it takes immense effort to perform the menial tasks essen-
tial to its survival and maintenance. Whereas an assembly can be 
regular but impermanent, and so can focus all available energy on 
movement building and wellbeing, a community diverts huge 
amounts of energy away from directly political organising. By setting 
up permanent camps in public spaces many Occupy groups have 
struggled to cope with their status as a beacon for the homeless and 
those with addictions or other socio-psychological difficulties,141 not 
to mention Saturday night’s drunken mischief-makers. While it is a 
wonderful thing that most Occupy groups embraced the challenge of 
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a duty of care to those who are most in need of support and yet 
largely abandoned by capitalism,142 this clearly posed a challenge 
that on top of all the others faced could never be fully met. 

An organisation, on the other hand, makes decisions and is account-
able to those decisions, as are all of its members, who might be ex-
pected to stand behind the final decision of the organisation if they 
continue to be part of it. In London, partly perhaps due to the lack 
of historical experience of communal assemblies in the UK, Occupy 
spread only very sparsely, and in a fairly top-down manner, out-
wards from the initial camp at St Paul’s, to a new camp in Finsbury 
Square, then an unused building owned by banking giant UBS, and 
then an abandoned primary school. There was no grassroots assem-
bly movement, nor enough participation from existing Left groups 
for Occupy London to be effective as a solidarity network, and so it 
tended to adopt some of the self-consciousness of an organisation, 
expending energy on preventing the Occupy London brand being 
used without general assembly consensus, and on dealing with feuds 
over finance proposals, which themselves stem from the wide diver-
gence among participants around the question of what Occupy Lon-
don is and what it is for.  

The Occupy event is a product of contingent circumstances, oppor-
tunities and diverse intentions, and it is these factors and the struc-
tures in which they unfold that we are critically assessing here. This 
should not be misconstrued as blame or an arrogant reprimand to 
the people who took part and did their best to make Occupy work. 
However looking at the evidence there are some lessons which ap-
pear to progenerate defensible arguments, and one is that Occupy 
embodies many layers of tensions and contradictions, especially in 
the open setting of the encampment general assembly, and that unty-
ing this Gordian knot in the future will require a group that is not 
forever all things to all people, but which is constituted more con-
cretely. 
                                                 
142 See, for example, Occupy London, ‘Homelessness Statement’ (Occupy London, 
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Constitutive Power and Empowerment 

Here is asserted the empowering potential of the substantively radi-
cal content of rights as constitutive power. Balibar has shown us that 
petitioning an authority on precisely their own terms neuters most 
potential for radical change, and yet even Marx highlighted the pos-
sibility that the right to work could be a revolutionary right of sorts. 
This hints at what we can describe as a dual movement within a dual 
movement. Many have spoken of the dual nature of rights, power 
and demands, as both constitutive and constituent, implying that this 
dichotomy maps more or less neatly over that of power-over and 
power-to, the restrictive ossification of radical demands and the ex-
plosive power of revolutionary struggle;143 but we cannot accept the 
simplicity of this dichotomy, especially not from the perspective of 
prefigurative politics. 

Prefigurative politics seeks to apply the vibrancy and creativity of 
constituent power to building a better world, but in the immanent 
immediacy of the present rather than in a deferred telos, and the 
process of building organisation does not seem logically possible 
without carefully placed acts of radical constitution. It was earlier 
argued that the Foucauldian challenge to horizontal politics is to ne-
gate the possibility of eradicating power altogether, demanding that 
we accept the nature of the democratic political task as being the 
creation of new anarchic power relations which build the prefigura-
tive movement without contravening fundamental principles of in-
clusivity, equality, liberty and democracy. If ‘horizontality means 
actively creating practices that continuously challenge inequali-
ties’,144 and it is employed with the intention of prefiguring a future 
society, which will require the handling of large scale problems from 
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water, energy and transport provision to global warming, then clear-
ly the task of horizontalist prefiguration is to find the kinds of active-
ly limited verticality which are accountable, empowering to commu-
nities and their members, and democratic in that they do not bestow 
any right to govern by denying it to others, but rather through active 
consent and participation.145 This task, nothing less than the for-
mation of a horizontalist governmentality, is epic in scale, but to ig-
nore that scale is to stultify prefigurative politics. It must begin with 
a mass democratic movement, and if Occupy wishes to be a part of 
that movement, it must find its role within it: it must constitute itself. 

This necessarily reveals the dual movement within constitutive power, 
that nested within it power-over and power-to again separate them-
selves out into limiting, authoritarian constitution on the one hand 
and empowering, democratic constitution on the other. Of course 
this is still a reduction, but it is useful both as a penetrating bifurca-
tion of an existing reduction, and as a deliberate reduction from the 
infinite complexity of the Real, for such is the purpose of thought 
itself. We can see this to some extent in rights, which are brought 
into being by constituent power, ossified by being constituted, but 
can again be drawn upon as a source in a ‘demonstration of equali-
ty’.146 Furthermore, ‘since rights cannot be granted, they have to be 
won, and they can be won only collectively’, therefore ‘It is of their 
essence to be rights individuals confer upon each other, guarantee to 
one another’,147 or in other words, even individual rights have both 
insurrectionary and collectivist aspects which presume and can build 
solidarity, while collective rights (self-determination and second gen-

                                                 
145 For a deeper explication of this line of argument – the necessity of verticality in 
dealing with issues on a large scale – see David Harvey, Rebel Cities: From the Right 
to the City to the Urban Revolution (Verso 2012). 
146 Rancière, ‘Politics’ (n 118) 62. Indeed, as Balibar highlights, ‘any effective demo-
cratic constitution remains dependent on the idea of insurrection’, and in fact for 
Balibar the vital proposition of equaliberty ‘is literally contained in the articles of 
the Declaration [of the Rights of Man and of the Citizen]’, and so can always be 
called upon in asserting the equality of the part of no part, thus rupturing the op-
pressive consensus. Étienne Balibar, Masses, Classes, Ideas: Studies on Politics and 
Philosophy Before and After Marx (James Swenson tr, Routledge 1994) xiii. 
147 Balibar, Politics (n 124) 3. 
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eration economic, social and cultural rights) contain even more of 
this empowering form of constitutive power. The challenge of ap-
proaching a full realisation of this empowering constitutive potential 
is essentially what Foucault expressed as the need for a ‘new right 
that is both antidisciplinary and emancipated from the principle of 
sovereignty’,148 which he elsewhere claimed must be ‘a new relation-
al right that permits all possible types of relations to exist and not be 
prevented, blocked or annulled by impoverished relational institu-
tions.149 Golder’s work on this subterranean aspect of Foucault’s 
work is useful here, as he shows that a Foucauldian ‘critical affirma-
tion’ of rights allows their deployment as a ‘performative mechanism 
of community’.150 

Much of the Occupy movement has actually adopted a tool that 
hints, just tentatively, toward something like this ‘new relational 
right’. The ‘Safer Space Policy’, a document which attempts to con-
stitute the idea of ‘safe spaces’, or ‘free spaces’, stems largely from 
women’s movements, and from progressive pedagogy before that, 
and now appears to be quite widespread among horizontal and an-
archist groups. Many Occupy general assemblies, including Occupy 
London, have ratified such a document, seeking to ‘establish some 
guidelines for participants’,151 and attempting to undermine and con-
front insidious forms of prejudice, intimidation and exclusion that 
tend to emanate from unquestioned privilege, while also emphasising 
the need for active inclusivity and mutual respect. It also functions as 
a tool to tackle more overt forms of aggression and anti-social be-
haviour, but in a remarkably fluid, communal, reciprocal manner. It 
emphasises personal and collective responsibilities without recourse 
to a disciplinary sovereign; rather, in Occupy London for example: 

                                                 
148 Foucault, Society Must be Defended (n 1) 40. 
149 Foucault, ‘The Social Triumph of the Sexual Will’ (n 2) 158. 
150 Ben Golder, ‘Foucault's Critical (Yet Ambivalent) Affirmation: Three Figures of 
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151 Occupy London, ‘Safer Space Policy’ (Occupy London, 2011) 
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If someone violates these agreements a discussion or medi-
ation process can happen, depending on the wishes of the 
person who was violated. If a serious violation happens to 
the extent that someone feels unsafe, they can be asked to 
leave the space and/or speak with a person or process 
nominated by those present.152  

It seems fundamentally about reciprocal empowerment. Individuals 
are conferred rights such as the right to challenge prejudice, the right 
to be respected as a ‘person’ even if ‘behaviour’ is challenged, and 
above all, the right to protect each other’s rights. 

The Safer Spaces Policy is far from enough to serve as the primary 
constitutive document of any group, to ground its politics, guide its 
participation, focus its aims and validate its process, and even on its 
own terms it poses huge difficulties, especially around enforce-
ment/implementation.153 Yet it has a moving power in the ways that 
it asserts in the same breath rights, duties and empowerment, and it 
could suggest ways toward the formation of ‘a new relational 
right’154 which could inform a horizontalist constitution, as well as 
the production of an impossible militant demand.  

 

Conclusion 

Occupy’s political ontology can usefully, though not exhaustively, be 
seen as radically democratic, because it presumes equality, consti-
tutes an antagonism to the social order, and asserts itself in the field 
of universality, and it thus constitutes a successful and powerful 
democratic event that deserves fidelity. Using Rancière’s tools of po-
                                                 
152 ibid. 
153 Recently the issue of ‘implementing’ the ‘Safer Spaces Policy’ was confronted in 
at least one Occupy London general assembly. This poses a fascinating example for 
future research into prefigurative legalities, but unfortunately it occurred too late to 
be properly addressed in the present article. For a video recording of the assembly, 
see Occupy London, ‘General Assembly 22/03/13: Safer Spaces Policy and Imple-
mentation’ (Occupy London, 24 March 2013) 
<http://occupylondon.org.uk/archives/25779> accessed 5 August 2013. 
154 Foucault, ‘The Social Triumph of the Sexual Will’ (n 2) 158. 
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litical philosophy it has been possible to show that, in embracing 
prefigurative horizontalist politics, Occupy has maintained its status 
as radically democratic in an egalitarian sense, and that the suprema-
cy of process it inherits from the New Left and the alterglobalisation 
movement constitutes a continued egalitarian antagonism to the 
economistic social order. However, what Occupy has not inherited 
from the alterglobalisation movement is also vital in understanding 
its limitations – where the alterglobalisation movement successfully 
constituted itself as primarily a network, allowing it to build upon 
the strengths and improve the weaknesses of that organisational 
model, Occupy has not found a focused constitutive identity and re-
mains caught up in a performative aporia in which Occupy is some-
thing different to everyone. 

The limitations of consensus decision-making require some form of 
constitution for the process to be productive, as proven by the fact 
that Occupy London on occasion found itself resorting to its Initial 
Statement as de facto constitution,155 in order to assess the validity 
of process, despite the fact that this was not designed as anything 
more than a statement, and that attempts to reach consensus on a 
deliberate constitution or charter repeatedly failed. This limitation of 
consensus is only exaggerated by the sometimes overly reductive 
conceptions of power that have been identified both in the literature 
on horizontalism and in practice in Occupy London meetings, and it 
is a limitation that applies more broadly to horizontalist politics. 

To evade these limitations, Occupy, or any attempt at horizontalist 
organising, might considerably strengthen and empower itself by first 
deciding whether it is a network, assembly, community, organisation, 
or something else, because without this definition the divergent ideas 
of function and purpose within it will be less agonistic and more an-
tagonistic, preventing it from building a meaningful movement. This 
decision must then be constituted somehow. OWS members have 
previously asserted that, ‘The Demand is a Process’,156 and this was 
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initially a powerful demonstration of power and autonomy, but Oc-
cupy’s critics are correct to argue that autonomy alone does not 
build a movement. It has been argued that there are at least two pos-
sible constitutive solutions which build on the empowering aspect of 
the dual movement of constitutive power. The first would be to de-
mand the impossible – a simple, ‘realistic’ demand which ‘while defi-
nitely feasible and legitimate, is de facto impossible’,157 because it 
fundamentally undermines the hegemonic universality of the social 
order. The second proposal is for the building of a radical new con-
stitutionalism, drawing perhaps on aspects of the ‘Safer Space Policy’ 
model and moving towards a radically new form of ‘relational’158 
rights document, constituting horizontalism as an transformational 
social and organisational model while creating new rules of social 
relation based not on sovereignty but on the reciprocity and mutuali-
ty of community. 

It is possible that, in order to rescue the vital lessons, the substantive 
insurrectional core and the community-building potential of right, its 
name will have to be disposed of, as Occupy has largely done, but 
the empowering potential of constitutive power that this reading of 
power and rights theory reveals seems to demand further attention to 
the question of a new right. It is hoped that this paper will be helpful 
to both academics and activists in thinking and rethinking Occupy 
and horizontalist politics more generally, its political formations, its 
potential as a radical democratic movement, the beginning of its leg-
acy, and how this relates more fundamentally to law and social 
change. This article has attempted to set up frameworks for the poli-
tics of law, and perhaps for the law of politics, that will support fu-
ture research into prefigurative legalities and the questions of law 
and constitution outside and beyond the state. While it has ad-
dressed esoteric theory it also asserts the importance of social move-
ments as knowledge producers themselves, and so such a political 
approach to law can be seen as reflective of the youth and utopian 
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vigour of the movements being studied (still only decades on from 
the birth of the New Left, only ten years in to the horizontalist alter-
globalisation movement, and barely two years after the start of Oc-
cupy, by the time this will be published). Law and constitution are 
not necessarily questions apt to the initial moment of constituent 
eruption; rather they are difficult questions of compromise and self-
restraint that movements must grow into, as we have seen happen in 
Occupy itself,159 and in debates around the alterglobalisation move-
ment.160 Therefore now is not the time for deterministic progonoses 
or solutions, for in the end there exist only ‘the multiplicity of forms 
of experimentation of the capacity of anybody’,161 as Rancière sees it. 
Or as Balibar concludes: ‘no concept of politics is complete’.162 
Hence we should emphasise, finally, that concentrating on the limita-
tions and difficulties of Occupy and the horizontal left is not to im-
ply that these are its most important aspects. It is in the spirit of soli-
darity and appreciation that these observations and analyses are of-
fered to those who do the real work of movement building, on the 
streets and in the tents. 
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