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Intellectual	Monopoly	and	the	
Innovation	Myth:	
Analysing	the	Use	Value	of	Ideas	
JONATHAN	GRANT*	

Innovation	improves	our	overall	standard	of	living	by	helping	us	
to	 live	 healthier	 and	 happier	 lives,	 but	 the	 process	 for	
innovating—creating	and	utilising	ideas—is	misunderstood	and	
mischaracterised.	 This	 misunderstanding	 creates	 space	 for	
intellectual	property	law	to	be	conceived	as	the	primary	catalyst	
for	 innovation	 and	 an	 ‘unavoidable	 evil’	 in	 commoditising	 and	
regulating	the	supply	and	usage	of	 ideas	 in	society.	However,	a	
closer	study	of	the	innovation	process	and	the	effect	of	intellectual	
property	 law	 tells	 a	 different	 story:	 that,	 whilst	 intellectual	
property	 creates	 huge	 profits	 for	 rights-holders,	 it	 impedes	
innovation	and	social	development,	widens	 the	divide	between	
rich	and	poor,	distorts	political	systems,	and	alienates	individuals	
from	 themselves.	 Reform	 efforts	 should	 focus	 on	 promoting	 a	
greater	understanding	of	the	innovation	process,	publicly	funding	
research	 and	 development,	 and	 reorganising	 knowledge	
industries	to	limit	monopoly	powers.	

Introduction	
The	value	of	an	idea	lies	in	the	using	of	it.	

Thomas	Edison	

Innovation—the	process	of	creating	and	utilising	ideas—is	the	bedrock	
of	 the	sciences	and	arts,	and	 improves	our	overall	standard	of	 living	
and	 quality	 of	 life	 by	 helping	 us	 to	 live	 healthier	 and	 happier	 lives.	
Innovation	in	agricultural	methods	and	better	medicines	help	us	live	
longer,	improvements	in	the	workplace	reduce	the	need	for	dangerous	
work	and	add	meaning	to	our	days,	social	 information	enables	us	 to	
collectively	make	better	decisions	about	how	our	 lives	are	governed	
and	provides	a	platform	for	belonging	and	inclusion,	and	new	ways	of	
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expressing	ourselves	through	the	arts	provide	for	greater	levels	of	self-
understanding,	 cultural	 fulfilment	 and—ultimately—happiness.	
However,	innovation	is	often	misunderstood	or	mischaracterised	as	a	
‘eureka	moment’;	 the	switching	on	of	a	 lightbulb	or	a	 flash	of	genius	
from	 a	 rare	 talent	 when,	 in	 reality,	 innovation	 is	 a	 disciplined	 and	
collaborative	process	of	often	small	iterative	steps—rather	than	giant	
leaps—forward.	This	misunderstanding	provides	space	for	a	 ‘winner	
takes	all’	intellectual	property	system	to	emerge.	

Intellectual	 property	 law	 commoditises	 ideas	 by	 granting	
exclusive,	‘non-natural’	rights	to	individuals	or	companies	to	use	those	
ideas;	patents	regulate	the	use	of	inventions,	copyright	controls	forms	
of	 expression,	 and	 trademarks	 restrict	 the	 display	 of	 symbols. 1	
Advocates	 of	 intellectual	 property	 law	 justify	 this	 commoditisation,	
and	the	regulation	of	the	supply	and	usage	of	ideas	in	society	as	a	whole,	
as	necessary	catalysts	for	innovation:	an	‘unavoidable	evil’.2	However,	
a	closer	study	of	the	innovation	process	and	the	use	and	non-use	value	
of	 ideas,	 shows	 that	 instead,	 the	 intellectual	 property	 regime	 only	
serves	to	reward	the	capital	classes	and	legitimate	the	widening	divide	
between	 rich	 and	 poor	 whilst	 impeding	 innovation	 and	 social	
development,	 distorting	 political	 systems,	 and	 alienating	 individuals	
from	 themselves.	 Armed	 with	 this	 better	 understanding	 of	 the	
innovation	process,	the	intellectual	property	regime,	and	the	use	and	
non-use	value	of	ideas,	socially	valuable	innovation	can	be	encouraged,	
and	those	ideas	shared	freely	through	a	different	legal	construction;	a	
construction	that	promotes	a	greater	understanding	of	the	innovation	
process,	 public	 funding	 for	 research	 and	 development,	 and	 the	
reorganisation	of	knowledge	industries	to	limit	monopoly	powers.	

The	innovation	myth	and	intellectual	monopoly	

Boldrin	and	Levine	note	that	‘innovations	generally	build	on	existing	
innovations’. 3 	Penicillin,	 far	 from	 being	 accidently	 ‘discovered’	 in	 a	
petri	dish	and	 immediately	administered	 to	patients,	advanced	 from	
academic	 observation	 by	 the	 bacteriologist	 Dr	 Alexander	 Fleming	

																																																																				
1	World	Intellectual	Property	Organization,	WIPO	Intellectual	Property	Handbook	
(2nd	edn,	WIPO	2004)	17–68.	
2	Michele	Boldrin	and	David	K	Levine,	Against	Intellectual	Monopoly	(CUP	2008)	10.	
3	ibid	185.	
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through	a	fourteen-year	process	of	applied	research	by	pathologists	Dr	
Howard	 Florey	 and	 Dr	 Ernest	 Chain,	 and	 biochemist	 Dr	 Norman	
Heatley	as	well	as	an	army	of	laboratory	workers,	to	isolate	and	purify	
the	active	ingredient,	determine	which	germs	it	was	effective	against	
and	how	to	use	it,	and	ensure	enough	of	the	penicillin	bacteria	could	be	
cultivated	to	treat	people	reliably.	Likewise,	the	motor-car	depended	
upon	 the	 wheel,	 horse-drawn	 carriage,	 and	 various	 forms	 of	
combustion	engine;	the	television	depended	upon	the	development	of	
electricity,	radio-frequency	transmitters,	and	cathode	ray	tube	screen	
displays;	 and	 the	 works	 of	 Shakespeare	 depended	 upon	 the	
development	of	language,	the	printing	press,	and	elaborations	in	prose	
from	contemporaries	such	as	Christopher	Marlowe.	Each	of	these	ideas	
and	contributions	is	non-wasteable	and	non-rivalrous:	the	wheel	has	
been	used	on	many	other	inventions	as	well	as	forms	of	transport	other	
than	the	car,	of	course,	and	the	fact	that	the	idea	of	the	wheel	can	be	
easily	 replicated	 means	 that	 the	 benefits	 one	 enjoys	 from	 a	 single	
wheel	(or	set	of	wheels)	does	not	prevent	benefits	being	enjoyed	by	
another	who	can	fashion	a	wheel	from	the	raw	materials	around	them.	
Thomas	Jefferson	put	this	best	when	he	said	‘he	who	lights	a	taper	at	
mine	receives	light	without	darkening	me’.4		

The	 non-wasteable	 and	 non-rivalrous	 characteristics	 of	 ideas	
suggest—prima	facie—that	they	should	be	shared	freely	with	benefits	
accruing	to	all.	Yet,	intellectual	property	tools—patents,	copyright,	and	
trademark,	which	commoditise	ideas	by	granting	the	holder	exclusive	
use	of	that	‘idea’	for	a	period	of	time—have	been	justified	by	liberal	and	
utilitarian	scholars	alike.	First,	liberal	theories	originating	with	Locke,	
and	 further	 developed	by	Kant	 and	Hegel,	 claim	 that	mixing	mental	
labour	with	‘resources	in	common’	entitle	the	actor	to	the	fruits	of	that	
labour	 providing	 there	 is	 enough	 ‘left	 in	 common’	 and	 that	 private	
property	 best	 enables	 individuals	 to	 fulfil	 their	 own	 fundamental	
human	needs.5	Second,	utilitarian	and	Marxist	theories	argue	that	net	
social	welfare	is	best	maximised	by	encouraging	innovation,	reducing	
consumer	search	costs,	and	shaping	intellectual	property	rights	to	help	
foster	 the	 achievement	 of	 a	 just	 and	 attractive	 culture,	 with	 the	

																																																																				
4	Ronald	V	Bettig,	Copyrighting	Culture:	the	Political	Economy	of	Intellectual	Property	
(Westview	Press	1996)	79.	
5	William	Fisher,	‘Theories	of	Intellectual	Property’	in	Stephen	Munzer	(ed),	New	
Essays	in	the	Legal	and	Political	Theory	of	Property	(CUP	2001)	169–73.	
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presumption	that	this	is	most	effectively	done	through	profit	incentive	
mechanisms.		

Today,	 the	 boundaries	 of	 intellectual	 property	 have	 been	
widened,	 through	 waves	 of	 ever-increasing	 standards	 that	 Drahos	
describes	 as	 ‘global	 ratcheting’,6	to	 the	 extent	 that	 these	 intellectual	
property	 rights	 can	 be	 considered	 ‘monopoly	 rights’. 7 	In	 the	
international	 economic	 law	 arena—principally	 through	 the	 World	
Trade	 Organisation	 (WTO)	 and	 1995	 Agreement	 on	 Trade	 Related	
Aspects	of	Intellectual	Property	Rights	(TRIPS)—intellectual	property	
rights	have	extended	to	include	new	types	of	intellectual	activity	and	
the	 conferring	 of	 wider	 powers	 of	 control	 on	 the	 rights-holders. 8	
Intellectual	property	rights	can	also	be	combined,	for	example	through	
cross-licensing	 and	 the	 weaving	 of	 ‘patent	 webs’,	 to	 enable	 rights-
holders	to	join	forces	to	control	markets	because	the	ideas	over	which	
the	 rights	 are	 granted	 are	 not	 easily	 substituted.	 As	 a	 result	 of	 this	
ratcheting,	 Boyle	 affirms	 that	 we	 are	 in	 the	 middle	 of	 a	 ‘second	
enclosure	 movement’ 9 	whereby	 ideas—formerly	 thought	 of	 as	
common	 property,	 uncommodifiable,	 or	 outside	 the	 market	
altogether—are	 being	 covered	 with	 new,	 or	 newly	 extended,	 state-
created	property	rights	which	can	have	immense	value	for	the	rights-
holders.		

Monopolies	 are	 good	 for	 monopolists	 but	 they	 lead	 to	 rent-
seeking	 behaviours	 that	 are	 not	 necessarily	 good	 for	 society.	
Companies	 increasingly	 use	 intellectual	 assets	 as	 strategic	 business	
tools	 to	 secure	 future	 profits,	 provide	 a	 bargaining	 chip	 with	 other	
market	 participants,	 and	 gain	 access	 to	 debt	 and	 equity	 markets.10	
Certainly,	 each	 innovator	 may	 earn	 more	 revenue	 with	 intellectual	
property	rights,	however,	they	also	face	higher	costs	of	innovating	(as	
they	must	 pay	 all	 other	monopolists	 for	 using	 their	 ideas)	 and	 they	
																																																																				
6	Peter	Drahos,	‘BITS	and	BIPS:	Bilateralism	in	Intellectual	Property’	(2001)	JWIP	4(6)	
799.	
7	Peter	Drahos,	A	Philosophy	of	Intellectual	Property	(Dartmouth	Publishing	1996)	145.	
8	Fiona	Macmillan,	‘Altering	the	Contours	of	the	Public	Domain’,	in	Charlotte	Wealde	
and	Hector	MacQueen	(eds),	Intellectual	Property:	the	Many	Faces	of	the	Public	
Domain	(Edward	Elgar	2007)	98.	
9	James	Boyle,	The	Public	Domain:	Enclosing	the	Commons	of	the	Mind	(YUP	2008)	44.	
10	Federico	Munari,	Maria	Christina	Odasso	and	Laura	Toschi,	‘Patent	Backed	
Finance’,	in	Federico	Munari	and	Raffaele	Oriani	(eds),	The	Economic	Valuation	of	
Patents	(Edward	Elgar	2011)	309.	
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incur	 other	 costs	 such	 as	 court	 and	 legal	 fees	 protecting	 their	 own	
rights	and	ensuring	they	do	not	infringe	the	intellectual	property	rights	
of	 others. 11 	Monopolies	 also	 use	 inefficient	 and	 excessively	 costly	
methods	 of	 production,	 waste	 effort	 to	 suppress	 competition	 and	
obtain	 special	 privileges,	 and	 have	 no	 incentive	 to	 provide	 accurate	
information	 to	 consumers. 12 	It	 was	 for	 this	 reason	 that	 Boulton	 &	
Watt’s	 steam	 engine	 patents	 yielded	 relatively	 modest	 additional	
manufacturing	power	 to	 the	UK	economy13	and	why	 technology	 and	
innovation	 are	 stuck	 in	 the	 slow	 lane	 with	 global	 Total	 Factor	
Productivity	 (TFP)	 averaging	 just	 0.7%	 per	 annum	 since	 the	 1995	
TRIPS	agreement.14		

An	assessment	of	the	use	and	non-use	value	of	ideas	
To	 further	 assess	 the	 value	 of	 the	 intellectual	 property	 regime,	 this	
section	will	consider	the	value	of	using—or	not	using—ideas	from	the	
perspective	of	society	at	 large	as	well	as	 from	the	perspective	of	 the	
intellectual	property	rights	holders.	As	‘value’	is	subjective,	this	section	
will	 adopt	 the	 ‘hierarchy	 of	 human	 needs’	 analytical	 framework	
developed	 by	 the	 psychologist	 Abraham	Maslow.	 This	 suggests	 that	
human	 ‘development’	 is	 a	 progression	 from	 attaining	 basic	
physiological	 and	 psychological	 needs—such	 as	 shelter,	 food,	 and	
safety—through	 meeting	 higher	 needs	 of	 social	 inclusion	 and	
individual	esteem,	and	 finally	 reaching	 towards	 ‘self-actualisation’,	 a	
state	whereby	individuals	realise	their	full	potential	and	accept	their	
strengths	and	limitations.	

																																																																				
11	Defending	a	patent	infringement	suit	costs	around	20%	of	the	value	of	the	patent.	
American	Intellectual	Property	Law	Association	(AIPLA),	2015	Report	of	the	
Economic	Survey	(AIPLA	2015).		
12	Boldrin	and	Levine	(n	2)	68–9.	
13	Michele	Boldrin	and	David	K	Levine	tell	an	interesting	story	that	notes	that	during	
the	period	of	Watt’s	patents,	the	United	Kingdom	added	about	750	horsepower	of	
steam	engines	per	year.	Yet,	in	the	thirty	years	following	Watt’s	patents,	additional	
horsepower	was	added	at	a	rate	of	more	than	4,000	horsepower	per	year.	Moreover,	
the	fuel	efficiency	of	steam	engines	changed	little	during	the	period	of	Watt’s	patent;	
however	between	1810	and	1835	it	is	estimated	to	have	increased	by	a	factor	of	five	
(ibid	1).	
14	The	Conference	Board,	Productivity	Brief	2015:	Global	Productivity	Stuck	in	the	Slow	
Lane	with	No	Signs	of	Recovery	(The	Conference	Board	2015)	5.		
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Basic	physiological	and	psychological	needs	

The	 basic	 needs	 of	 food	 and	 health	 are	 the	 first	 stages	 of	Maslow’s	
hierarchy	 of	 human	 needs.	 This	 has	 been	 encapsulated	 through	
Articles	 3	 and	 25	 of	 the	 UN	 Declaration	 of	 Human	 Rights	 in	 that	
‘everyone	 has	 the	 right	 to	 life,	 liberty	 and	 security	 of	 person’15	and	
‘everyone	has	the	right	to	a	standard	of	living	adequate	for	the	health	
and	 well-being	 of	 himself	 and	 of	 his	 family,	 including	 food	 …	 and	
medical	care’.16	However,	intellectual	property	rights	deny	developing	
countries	 access	 to	 agricultural	 and	medical	 innovation	 by	 creating	
market	structures	 that	reduce	competition	and	promote	high	prices,	
ignoring	the	innovation	needs	of	developing	communities	in	favour	of	
larger	profits	elsewhere	and	by,	at	the	same	time,	failing	to	adequately	
recognise	 and	 reward	 those	 communities	 for	 their	 part	 in	 the	
innovation	process.	

With	 70%	 of	 the	 world’s	 food-insecure	 people	 living	 in	 rural	
areas,	the	role	of	agriculture	as	the	principal	economic	activity	in	those	
areas	 is	 crucial	 in	 the	 eradication	of	 poverty	 and	 food	 insecurity.	 In	
Blakeney’s	view,	this	calls	 for	 ‘equitable	access	to	 land,	seeds,	water,	
credit	 and	 other	 productive	 resources	 so	 that	 people	 can	 feed	
themselves’.17	However,	access	to	those	commodities	is	not	equitable.	
Mandatory	obligations	imposed	by	TRIPS	Article	27.3(b)	require	that	
members	‘provide	for	the	protection	of	plant	varieties	either	by	patents	
or	 by	 an	 effective	 sui	 generis	 system’. 18 	This	 commoditisation	 of	
genetic	 resources	 through	 intellectual	 property	 rights—namely	
patents	in	plant	varieties	and	chemicals—has	‘been	the	vehicle	through	
which	private	 agro-industrial	 enterprises	 have	 assumed	 a	 dominant	
position’. 19 	So	 dominant	 is	 this	 position,	 in	 fact,	 that	 just	 six	 (all	
Western)	corporations—Monsanto,	DuPont,	Dow,	Syngenta,	Bayer	and	
BASF—control	 75%	 of	 the	 world’s	 pesticide	 market	 and	 four	 (all	
Western)	 corporations—ADM,	 Bunge,	 Cargill,	 and	 Dreyfus—control	

																																																																				
15	UN	Declaration	of	Human	Rights	1948	(adopted	10	December	1948)	UNGA	Res	217	
A(III)	(UDHR)	art	3.	
16	ibid	art	25.	
17	Michael	Blakeney,	Intellectual	Property	Rights	and	Food	Security	(CABI	2009)	3–9.	
18	TRIPS:	Agreement	on	Trade-Related	Aspects	of	International	Property	Rights	
(agreed	15	April	1994	as	part	of	Marrakesh	Agreement	Establishing	the	World	Trade	
Organization)	1869	UNTS	299	(TRIPS	Agreement)	art	27(3)(b).	
19	Blakeney	(n	17)	97.	
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75%	of	the	world’s	grain	trade.	In	aggregate,	these	ten	companies	had	
combined	 sales	 in	 2015	 of	 US$466	 billion—more	 than	 the	 GDP	 of	
Thailand	or	South	Africa	or	the	poorest	75	countries	combined20—and	
profits,	at	US$56	billion,	averaged	a	healthy	12%	margin.21	

However,	these	intellectual	property	rights	do	not	guarantee—
and	often	restrict—the	right	of	farmers	to	save	and	replant	seed,	and	
thus	 they	 increase	 the	 costs	 of	 farming	 and	 exacerbate	 the	 crisis	 of	
malnutrition	in	areas	of	rural	poverty.	Moreover,	the	privatisation	of	
biological	material	compromises	agricultural	innovations	by	depriving	
developing	 countries	 of	 advantageous	 traits—such	 as	 disease	
resistance	 and	 early	 ripening—and	 generally	 does	 not	 encourage	
breeding	 related	 to	 minor	 crops	 in	 lower-value	 markets	 which	 are	
often	 much	 better	 able	 to	 meet	 the	 nutritional	 needs	 of	 rural	
communities. 22 	This	 market	 imbalance	 also	 entrenches	 the	 divide	
between	 rich	 and	poor	because,	whilst	 the	multinational	 oligopolies	
can	 devote	 increasing	 resources	 to	 establishing	 and	 protecting	
intellectual	 property	 rights,	 the	 least	 developed	 countries	 often	 lack	
the	 capability	 to	 patent	 new	 materials	 or	 fully	 catalogue	 the	 bio-
materials	that	they	possess	meaning	they	‘have	not	typically	been	paid	
for	the	value	they	have	delivered	in	the	conservation	of	plant	genetic	
resources’. 23 	Thus,	 it	 is	 for	 this	 reason	 that	 Tuncak	 notes	 that	 ‘the	
global	 food	system	 is	broken’24	and	 the	 inequitable	access	 to	 seed—
legitimated	by	intellectual	property	rights—could	be	said	to	be	a	major	
factor	in	the	under-nourishment	of	one-third	of	sub-Saharan	children	

																																																																				
20	Thailand	(ranked	29	on	World	Bank	list	of	countries	with	the	highest	GDP)	had	a	
GDP	of	US$405	billion,	South	Africa	(ranked	33)	had	a	GDP	of	US$350	billion,	and	all	
the	countries	between	Botswana	(ranked	119)	and	Tuvalu	(ranked	195)	had	a	
combined	GDP	of	US$457	billion.	All	figures	2014.	See	World	Bank,	World	
Development	Indicators	Database	(World	Bank,	1	July	2018)	
<http://databank.worldbank.org/data/download/GDP.pdf>	accessed	24	August	
2018.	
21	Greenpeace,	‘Corporations	Control	our	Food’	(Greenpeace,	1	May	2017)		
<http://www.greenpeace.org/international/en/campaigns/agriculture/problem/C
orporations-Control-Our-Food/#a0>	accessed	24	August	2018.	Turnover	and	profits	
figures	extracted	from	2015	annual	company	reports.	
22	Blakeney	(n	17)	90–94.	
23	ibid	15.	
24	Baskut	Tuncak,	‘The	New	Normal:	Food	Climate	Change	and	Intellectual	Property’	
in	Abbe	EL	Brown	(ed),	Environmental	Technologies,	Intellectual	Property	and	
Climate	Change:	Accessing,	Obtaining	and	Protecting	(Edward	Elgar	2013)	223.	
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and	 the	 mostly	 avoidable	 21,000	 hunger-related	 deaths	 that	 occur	
every	day.25	

The	patterns	in	agriculture	replay	themselves	in	the	provision	of	
medicines	and	medical	equipment.	In	Mackintosh	and	Koivusalo’s	view	
‘health	 systems	 exist	 to	 protect	 and	 improve	 health	 and	 provide	 …	
accessible	 health	 care	 for	 all	 (and)	 therefore	 policies	 that	 influence	
health	 care	 commercialization	 should	 be	 designed	 to	 further	 those	
purposes’. 26 	However,	 intellectual	 property-related	 health	 care	
policies	do	not	widen	access	to,	or	protect	and	improve	health	care	for,	
the	 poorest	 among	 us.	 As	 a	 result,	 intellectual	 property	 rights	 have	
created	 market	 structures	 that	 enable	 patentees	 to	 prevent	 others	
from	 producing	 and	 selling	 drugs	 and	 allow	 them	 to	 charge	 higher	
prices	 that	 Boldrin	 and	 Levine	 estimate	 to	 be	 30–80%	 higher	 than	
drugs	subjected	to	a	competitive	marketplace.27	Inevitably	this	has	led	
to	an	era	of	powerful	and	profitable	drugs	companies	and,	in	2015,	the	
ten	largest	pharmaceutical	companies	in	the	world	controlled	40%	of	
the	market	with	combined	sales	of	US$417	billion,	earnings	of	$105	
billion,	and	monopoly-sized	profit	margins	of	25%.28		

However,	these	monopoly-sized	prices	are	not	affordable	in	the	
developing	world,	and	as	a	result	the	global	drug	market	is	massively	
geographically	 concentrated;	 88%	 of	 sales	 come	 from	 the	 15%	 (1.1	
billion)	of	the	world’s	people	that	live	in	the	US,	Europe,	and	Japan,	and	
12%	of	sales	come	from	the	other	85%	(5.9	billion)	of	people	that	live	
in	the	rest	of	the—predominantly	developing—world.29	Moreover,	the	
large	 drug	 companies	 are	 neglecting	 the	 diseases	 of	 the	 emerging	
countries—focussing	 only	 on	 those	 that	 Ollila	 describes	 as	 having	

																																																																				
25	Poverty.com,	‘Hunger	and	World	Poverty	Map’	(Poverty.com)	
<http://www.poverty.com/>	accessed	23	August	2018.	
26	Maureen	Mackintosh	and	Meri	Koivusalo,	‘Health	Systems	and	Commercialization:	
in	Search	of	Good	Sense’	in	Maureen	Mackintosh	and	Meri	Koivusalo	(eds),	
Commercialization	of	Health	Care:	Global	and	Local	Dynamics	and	Policy	Responses	
(Palgrave	2005)	3.	 	
27	Boldrin	and	Levine	(n	2)	213.	
28	Turnover	and	profit	figures	extracted	from	the	2015	annual	company	reports.	
Statista,	‘Global	Pharmaceutical	Industry	-	Statistics	and	Facts’	(Statistica)	
<http://www.statista.com/topics/1764/global-pharmaceutical-industry/>	
Accessed	23	August	2018.	
29	Boldrin	and	Levine	(n	2)	213.	
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‘been	defined	as	threats	for	the	industrialised	countries’30	in	favour	of	
developing	 new,	 less	 socially	 useful,	 treatments	 for	 large	 developed	
markets. 31 	These	 firms	 ‘spend	 twice	 as	 much	 on	 promotion	 and	
advertising	as	they	do	on	R&D	(and)	only	25	percent	to	30	percent	of	
the	total	R&D	expenditure	goes	towards	new	drugs’,32	with	the	rump	
of	research	spent	on	medically	redundant	copycat	drugs.	By	contrast,	
public	funds	pay	for	two-thirds	of	biomedical	R&D	and	more	than	one-
half	 of	 the	 top-selling	medicines	around	 the	world	do	not	owe	 their	
existence	to	pharmaceutical	patents	in	any	case.33	In	short,	patents	are	
good	for	monopolists	but	they	are	not	necessarily	good	for	sick	people	
or	for	society;	they	can	be	considered	‘a	disease	rather	than	a	cure’34	
and	 as	 a	 major	 factor	 in	 the	 mostly	 preventable	 34,000	 infectious	
disease	related	deaths	that	occur	every	day.35	

Social	inclusion	and	individual	esteem	

The	 next	 stages	 of	 Maslow’s	 hierarchy	 require	 the	 satisfaction	 of	
‘higher’	 needs;	 a	 sense	 of	 belonging	 and	 individual	 esteem	 through	
social	 inclusion	 and	 purpose.	 For	 the	 purposes	 of	 this	 article,	 these	
needs	will	be	conceptualised	through	the	meaning	and	context	of	work	
and	through	access	to	social	information	and	decision-making	power	

																																																																				
30	Eeva	Ollila,	‘Restructuring	Global	Health	Policy-Making:	the	Role	of	Global	Public-
Private	Partnerships’	in	Mackintosh	and	Koivusalo	(eds)	(n	26)	198.	Threats	
principally	include	the	Ebola	and	Zika	viruses,	which	between	them	have	
contributed	just	12,000	lives	globally.	
31	For	example,	in	2010	US$2	billion	was	spent	on	treatments	for	androgenetic	
alopecia	(male	pattern	baldness),	which	has	killed	no-one,	whilst	US$	0.5	billion	was	
spent	on	malaria,	a	disease	that	kills	660,000	(mostly	children	in	Africa)	every	year.	
This	has	been	termed	the	10/90	gap—where	only	10%	of	the	world’s	health	
research	is	devoted	to	the	problems	that	afflict	90%	of	the	world’s	population—by	
the	Global	Forum	for	Health	Research.	See	Ben	Chu,	‘Bill	Gates:	Why	do	we	care	
more	about	baldness	than	malaria?’	(The	Independent,	16	March	2013)	
<http://www.independent.co.uk/news/	
world/americas/bill-gates-why-do-we-care-more-about-baldness-than-malaria-
8536988.html>	accessed	23	August	2018.	
32	Boldrin	and	Levine	(n	2)	226.	
33	ibid	230.	
34	Joseph	M	Gabriel,	Medical	Monopoly:	Intellectual	Property	Rights	and	the	Origins	of	
the	Modern	Pharmaceutical	Industry	(U	Chigago	P	2014)	197.	
35	<www.smartglobalhealth.org/issues/entry/infectious-diseases>	
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within	a	community.	This	has	been	reflected	in	Articles	23	and	21	of	
the	UN	Declaration	of	Human	Rights,	which	state	that	‘everyone	has	the	
right	to	work,	to	free	choice	of	employment’36	and	that	‘everyone	has	
the	right	to	take	part	in	the	government	of	their	country’37	Intellectual	
property	rights	impinge	these	human	needs/rights,	by	commoditising	
creativity	 and	 alienating	 people	 from	 their	 creative	 selves,	 and	 by	
distorting	information	markets	and	restricting	the	ability	of	societies	
to	actively	partake	in	self-governance.		

In	 its	 search	 for	profit,	 capitalism	seeks	out	 creative	 labour	 to	
improve	systems,	products,	and	methods	of	production,	and	integrates	
such	labour	into	its	system	of	production	through	intellectual	property	
law. 38 	This	 happens	 across	 all	 industries—8%	 of	 the	 218,000	
international	 patents	 filed	 with	 WIPO	 in	 2014	 came	 from	 the	 IT	
industry,	 7%	 from	 electrical	 manufacturers,	 4%	 from	 transport	
companies,39	21%	 of	 the	 49,000	 trademark	 applications	 came	 from	
business	services	companies,	13%	from	clothing	manufacturers,	and	
13%	 from	 education	 and	 training	 organisations. 40 	To	 illustrate	 the	
point	further,	this	article	will	focus	on	how	the	intellectual	property	of	
copyright	has	 corrupted	 the	meaning	of	work	 in	 the	 creative/media	
industries,	 and	 how	 those	 same	 industries	 have	 distorted	 access	 to	
information	and	the	abilities	of	societies	to	partake	in	self-governance	
whilst,	 of	 course,	 at	 the	 same	 time,	 increasing	 profits	 and	 political	
power	for	global	media	firms.	A	key	feature	of	information	products	is	
that	most	production	costs	occur	in	producing	the	original	version	and,	
after	 this,	 reproduction	 costs	 are	 relatively	 small.	 Information	
producers	therefore	already	have	a	strong	economic	incentive	towards	
economies	 of	 scale	 which	 enhances	 the	 tendency	 towards	 industry	
concentration,	 and	 strong	 copyright	 control	 further	 facilitates	 this	
concentration	 by	 providing	 efficient	 means	 to	 exclude	 new	
competitors.	 Payback	 for	 development	 costs	 is	 obviously	 important;	
																																																																				
36	UDHR	(n	15)	art	23.	
37	ibid	art	21.	
38	Drahos	(n	7)	105.	
39	World	Intellectual	Property	Organization,	‘Who	Filed	the	most	PCT	Patent	
Applications	in	2015?’	(World	Intellectual	Property	Organization)	
<www.wipo.int/export/sites/www/ipstats/en/docs/infographics_pct_2015.pdf>	
accessed	23	August	2018.	
40	World	Intellectual	Property	Organization,	‘Who	Filed	the	most	Madrid	Trademark	
Applications	in	2015?’	(World	Intellectual	Property	Organization)	
<www.wipo.int/export/sites/www/ipstats/en/docs/infographics_madrid_2015.pdf
>	accessed	23	August	2018	
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neither	capital	nor	labour	can	continue	to	create	indefinitely	without	
these	opportunity	costs	being	met.	Yet,	 the	extent	of	 the	power	 that	
monopoly	intellectual	property	rights	transfer,	the	profits	this	accrues	
and	 the	 detriment	 it	 causes,	 are	 reason	 enough	 to	 reconsider	 the	
current	model.	This	is	again	evidenced	in	the	size	and	composition	of	
the	US$1.9	trillion	global	media	market;	in	2015	the	top	ten—again,	all	
Western—media	firms	had	revenues	over	US$280	billion	(a	combined	
market	 share	 of	 15%)	 and	 combined	 profits	 of	 US$63	 billion	 with	
monopoly	margins	of	22%.	

Moreover,	as	Halbert	identifies,	once	the	framework	of	property	
is	introduced	and	people	become	suspicious	of	how	their	work	will	be	
misused	instead	of	used,	creation	becomes	more	difficult	as	everyone	
starts	worrying	about	property	and	not	about	 sharing	 the	 results	of	
their	 intellectual	 or	 creative	 work,	 which	 result	 in	 territorial	
boundaries	rather	than	progress	in	the	arts	and	sciences.41	Indeed,	the	
fact	 that	 ideas	 can	 be	 owned	 and	 that	 free	 forms	 of	 labour	 such	 as	
writing,	 musical	 composition,	 and	 dramatic	 performance	 (and	 even	
scientific	discovery)	can	become	commoditised	and	enter	the	relations	
of	capitalist	production	are	evidence	of	what	Marx	would	describe	as	
the	 ‘intense	 alienation	 of	 labour’.42	As	 a	 result,	 ‘dissatisfaction	 with	
“work”	is	spreading	in	all	countries	and	throughout	the	entire	working	
population’. 43 	And,	 further	 still,	 copyright	 acts	 to	 limit	 the	 flows	 of	
information	 which	 play	 such	 a	 vital	 role	 in	 liberal	 state	 theory. 44	
Information	allows	us	to	hold	our	governments	and	elected	individuals	
to	 account	 and	 to	 make	 positive	 informed	 policy	 choices	 that	 will	
enable	 us	 to	 elect	 better	 governments	 in	 the	 future.	 This	 denial	 of	
access,	through	a	restriction	of	mainstream	political	views,	takes	place	
through	 the	 operation	 of	 seemingly	 neutral	 market	 forces—the	
consolidation	 of	 the	 media	 industry—but	 these	 market	 forces	 are	
driven	 by	 the	 legal	 construction	 of	 the	 market,	 and	 intellectual	
property	rights	are	at	the	heart	of	that	construction.	Therefore,	it	is	the	
assessment	of	this	article	that	‘free	speech	only	exists	to	the	extent	that	

																																																																				
41	Deborah	J	Halbert,	Resisting	Intellectual	Property	(Routledge	2005)	3.	
42	Drahos	(n	7)	104–13.	
43	Andre	Gorz,	Reclaiming	Work:	Beyond	the	Wage-Based	Society	(Polity	Press	1999)	
63.	
44	James	Boyle,	Shamans,	Software,	and	Spleens:	Law	and	the	Construction	of	the	
Information	Society	(Harvard	UP	1997)	47.	
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it	 doesn’t	 violate	 the	 desires	 of	 a	 copyright	 owner’, 45 	access	 to	
technologies—a	necessary	precondition	for	equal	access	to	decision-
making	 power46—can	 be	 blocked,	 and	 ‘the	 pervasiveness	 of	 ruling-
class	 views,	 hegemonic	 media	 practices,	 and	 the	 lack	 of	 alternative	
critical	views	help	maintain	class	inequalities	and	undemocratic	social	
relationships’.47		

Self-actualisation	

The	 final	 stage	 of	 Maslow’s	 hierarchy	 is	 the	 achievement	 of	 self-
actualisation.	 For	 the	 purposes	 of	 this	 article,	 these	 needs	 will	 be	
conceptualised	 through	 the	 pursuit	 of	 personality	 and	 cultural	
expression.	In	human	rights	parlance,	this	can	be	summed	up	through	
the	consideration	of	Articles	27	and	18	of	the	UN	Declaration	of	Human	
Rights	 in	 that	 ‘everyone	 has	 the	 right	 to	 freedom	 of	 thought	 (and)	
conscience	 and	 religion’, 48 	and	 ‘everyone	 has	 the	 right	 freely	 to	
participate	 in	 the	 cultural	 life	 of	 the	 community’. 49 	However,	
intellectual	 property	 rights	 subvert	 these	 human	 rights	 by	
manipulating	unconscious	thought	for	economic	profit	and	by	failing	
to	properly	value	the	cultural	contributions	of	all	societies.		

Today,	 as	 Beverley-Smith	 acknowledges,	 we	 ‘increasingly	
commoditise	the	human	image’.50	Our	name	and	features	are	valuable	
economic	assets,	and	we	use	signs—in	the	form	of	designer	clothes	and	
luxury	goods—to	express	our	value	in	terms	of	style,	wealth	and	power.	
In	Beebe’s	excellent	analysis	on	the	subject	of	Semiotics,	he	remarks	
that	 ‘all	this	universe	is	perfused	with	signs…each	a	set	of	synonyms	
(whose)	 particular	 value	 is	 expressed	 only	 because	 they	 stand	 in	
contrast	 to	 one	 another’. 51 	In	 intellectual	 property	 these	 signs	 are	
trademarks,	brand	names	and	 images	whose	meanings	are	 carefully	
cultivated	 through	marketing	 campaigns.	Modern	marketing	 imbues	

																																																																				
45	Halbert	(n	41)	4.	
46	Alice	Crawford,	‘The	Myth	of	the	Unmarked	Net	Speaker’	in	Greg	Elmer	(ed),	
Critical	Perspectives	on	the	Internet	(Rowman	&	Littlefield	2002)	91.	
47	Bettig	(n	4)	99–110.	
48	UDHR	(n	15)	art	27.	
49	ibid	art	18.	
50	Huw	Beverley-Smith,	The	Commercial	Appropriation	of	Personality	(CUP	2002)	3–7.	
51	Barton	Beebe,	‘The	Semiotic	Analysis	of	Trademark	Law’	(2004)	51	UCLA	L	Rev	
621,	624–27.	
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meanings	 which	 go	 beyond	 ‘this	 is	 a	 good	 product’	 to	 suggest	 ‘this	
product	will	make	you	happier,	have	a	better	love	life,	make	you	more	
popular’	and	several	studies	have	found	that	these	reward	cues	directly	
influence	 goal	 pursuit	 and	 can	 bias	 preferences	 towards	 immediate	
reward	options	(the	thought	of	having	a	better	love	life)	and	away	from	
those	less	immediate	reward	options	(having	a	practical	and	reliable	
car)	 and,	 additionally,	 that	 these	 brand	 logos	 can	 bias	 valuations.52	
Unquestionably,	then,	consumers	consume	these	trademarks	to	‘define’	
themselves	and	signal	their	status,	and	rights-holders’	use	or	limit	use	
of	trademarks—which	the	courts	routinely	provide	legal	protection	for	
in	 an	 effort	 to	 preserve	 the	 status-signalling	 function—to	 generate	
feelings	 of	 quality	 and	 exclusivity;	 feelings	 that	 come	 at	 a	 price	 and	
which	account	for	a	significant	chunk	of	the	rights-holders	net	worth.	
For	example,	in	2015	the	top	ten	brands	globally	were	worth	US$650	
billion,	 which	 was	 more	 than	 20%	 of	 their	 owners’	 market	
capitalisation,	 suggesting	 that	 the	 ‘goodwill’	 associated	 with	 these	
brands	facilitates	higher	profits	and	wider	profit	margins.53		

Moreover,	 not	 only	 do	 intellectual	 property	 rights,	 through	
trademarks,	 subvert	 the	 way	 people	 identify	 themselves,	 they	 also	
subvert	 the	 value	 that	 people	 place	 on	 different	 cultures	 and	 their	
ability	to	identify	with	those	cultures.	In	1998	UNESCO	remarked	that	
‘in	 the	 face	 of	 growing	 violations	 of	 human	 rights,	 the	 protection	 of	
cultural	 rights	 has	 become	 a	 matter	 of	 deep	 concern’. 54 	However,	
intellectual	 property	 rights	 in	 their	 current	 commercial	 form	 have	
done	nothing	 to	protect	 cultural	 rights	but,	 instead,	 denigrate	 them.	
Modern	 science	 and	 technology	 was	 built	 on	 the	 foundations	 of	 a	
thought	and	philosophy	that	heavily	originated	from	the	East	but,	as	
Zerner	notes,	the	stories	we	tell—and	the	stories	we	allow	to	be	told—
about	 nature	 and	 social	 relationships	 commoditises	 this	 cultural	
information	in	a	way	which	either	wholly	ignores	these	contributions,	
reveals	 distinctive	 visions	 and	 values	 about	 human	 cultures,	 or	
sometimes	 appropriates	 the	 intellectual	 property	 rights	 over	

																																																																				
52	Carsten	Murawski,	Phillip	G	Harris,	Stefan	Bode,	Juan	F	Dominguez	and	Gary	F	
Egan,	Led	into	Temptation?	Rewarding	Brand	Logos	Bias	the	Neural	Encoding	of	
Incidental	Economic	Decisions	(2012)	PLOS	ONE	7(3)	1.	
53	Brand	Finance	‘Global	500	2015’	(Brand	Finance	Brandirectory,	2015)	
<http://brandirectory.com/league_tables/table/global-500-2015>	accessed	23	
August	2018.	
54	UNESCO,	‘Cultural	Rights	and	Wrongs’	(UNESCO	Publishing	1998)	151.	
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knowledge	and	political	history	of	entire	cultures.55	And,	as	more	and	
more	 cultural	 activities	 are	 falling	 into	 the	 control	 of	 intellectual	
property	in	one	way	or	another,	this	is	leading	to	‘substantial	and	well-
documented	 reductions	 in	 intellectual	 freedom	 and	 general	
prosperity’.56		

A	new	approach	

Intellectual	property,	possibly	conceived	for	utilitarian	purposes	and	
to	help	shape	a	just	and	attractive	culture,	has	in	fact	become	a	‘form	of	
capital	 and	 a	 source	 of	 power’. 57 	As	 Macmillan	 observes,	 ‘the	
cognoscenti	of	intellectual	property	know	only	too	well	that…it	is	‘theft’	
of	an	entirely	different	order	from	that	of	physical	property’.58	Private	
intellectual	 property	 rights	 outweigh	 the	 rights	 of	 societies	 to	 live	
healthy	and	happy	lives	free	from	hunger,	free	from	disease,	and	free	
to	pursue	their	personal	 life	plans,	and	nation	states	and	the	middle	
and	 upper	 social	 classes	 around	 the	 world	 are	 either	 not	 powerful	
enough	 or	 too	 allied	 to	 the	 benefits	 they	 provide	 to	 instigate	 the	
necessary	 changes.	 As	 a	 result,	 as	 Bettig	 implores,	 ‘global	 solidarity	
struggles	must	 stress	 that	 genuine	 freedom,	 democracy,	 and	 justice	
cannot	be	achieved	without	significant	improvement	in	the	basic	rights	
of	all	humanity.59	We	have	choices	in	what	type	of	framework	we	want	
to	establish	for	the	next	century	and	these	choices	are,	as	Halbert	notes,	
‘far	more	diverse	than	the	corporate	vision	of	the	future	would	have	us	
believe’.60	This	article	puts	forward	the	following	vision.	

1.	Promote	a	greater	understanding	of	the	innovation	process		

Innovation	 is	 built	 on	 collaboration	 and	 incremental	 advances;	 the	
primary	driver	has	always	been	necessity,	 and	humans	have	always	
had	an	 innate	hunger	 to	make	 technological	advances.	What’s	more,	

																																																																				
55	Charles	Zerner,	‘Telling	Stories	about	Biological	Diversity’	in	Stephen	B	Brush	and	
Doreen	Stabinsky	(eds),	Valuing	Local	Knowledge:	Indigenous	People	and	Intellectual	
Property	Rights	(Island	Press	1996)	68–70.	
56	Boldrin	and	Levine	(n	2)	184.	
57	Drahos	(n	7)	155.	
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60	Halber	(n	41)	7.	
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prizes	awarded	after	the	fact	create	greater	incentives	to	innovate	for	
the	 individuals	 involved	 in	 the	 innovation	 process	 than	 profit. 61	
Corporations	hijack	innovation	with	the	purpose	of	creating	barriers	
to	entry	and	turning	knowledge	to	profit.	This	narrative	needs	to	be	
understood	 and	 the	 consciousness	 raised,	 so	 there	 is	 solidarity	 and	
critical	mass	supporting	the	solutions.	

2.	Publicly	fund	research	and	development	in	strategic	industries	

Two-thirds	of	medical	 research	and	development	 is	already	publicly	
funded	through	tax	incentives	and	grants	without	the	benefits	directly	
accruing	to	the	public.	Being	more	transparent	about	what	the	public	
pays	 for	 and	 demanding	more	 in	 return	 for	 that	 investment	 is	 how	
every	commercial	organisation	would	operate;	 the	public	 subsidy	 to	
line	the	pockets	of	private	shareholders	is	not	acceptable.	Today,	the	
internet	 has	 opened	 up	 new	 possibilities	 for	 how	 states	 ‘choose’	
champions,	 and	 funding	 can	 be	 blended	 with	 direct	 public	 funding	
through	 crowdsourcing	 or	 through	popular	 votes	 on	which	 projects	
should	receive	grant	allocations;	it	doesn’t	all	need	to	be	in	the	hands	
of	bureaucrats.	

3.	Organise	knowledge	industries	to	limit	monopoly	powers	

Charging	whatever	the	market	will	bear	has	an	unsavoury	flavour;	it	
smacks	 of	 greed	 and	 has	 obvious	 social	 detriment. 62 	Organising	
markets	and	industries	in	ways	that	goods	and	services	are	provided	
while	 labour	 or	 capital	 earn	 no	more	 than	 their	 opportunity	 cost	 is	
socially	 desirable.63 	Further,	 it	 is	 completely	 possible	 through	 legal	
mechanisms—reducing	intellectual	property’s	economic	rights	whilst	
maintaining	authorship	acknowledgements	would	be	a	good	start—in	
order	to	reorient	economic	policy	towards	the	 ‘reasonable	economic	
man’	who	is	capable	of	reciprocity,	and	who	acts	in	contrast	to	the	self-
interested	‘rational	economic	actor’.	

Conclusion	

In	conclusion,	 it	 is	clear	that	whilst	 the	value	of	an	 idea	 for	a	rights-
holding	liberal	capitalist—who	is	overwhelmingly	likely	to	be	based	in	
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a	Western	developed	country—lies	 in	 the	restriction	of	 that	 idea,	as	
this	generates	monopoly	power	structures	and	associated	monopoly-
sized	profits,	this	is	not	only	beyond	what	is	reasonably	required	for	
that	 population	 to	 meet	 their	 basic	 needs,	 it	 is	 to	 the	 detriment	 of	
society	 as	 a	whole.	 In	 fact,	 far	 from	 the	 liberal	 utilitarian	 narrative,	
granting	intellectual	property	rights	that	amount	to	monopoly	rights	
actually	 impedes	 innovation	 and	 social	 development	 as	 measured	
using	 the	 Maslow	 criteria,	 is	 a	 leading	 cause	 of	 20	 million	 deaths	
annually	 from	 preventable	 hunger	 and	 treatable	 disease,	 alienates	
individuals	 from	 their	 working	 selves,	 distorts	 political	 systems	 all	
over	 the	 world,	 and	 subverts	 the	 ability	 of	 people	 to	 identify	 with	
themselves	 and	 their	 traditional	 societies.	 Unequivocally,	 then,	
intellectual	 property	 rights	 benefit	 developed	 countries	 more	 than	
developing	countries	and	capital	more	than	labour,	and	through	these	
legal	constructions,	legitimate	and	widen	the	divide	between	rich	and	
poor.	Stripped	of	 its	 justifications,	a	new	approach	to	the	generation	
and	sharing	of	ideas	is	required.	This	approach	should	be	founded	in	
concepts	 of	 social	 funding	 and	 the	 reasonable,	 reciprocal	 economic	
man	 in	 order	 to	 encourage	 innovation,	 share	 the	 spoils	 of	 the	
innovation,	and	limit	the	harmful	monopoly	practices.	To	ensure	this	
can	 be	 implemented,	 against	 a	 backdrop	 of	 powerful	 of	 a	 few	well-
organised	 and	 coordinated	 monopolists	 with	 a	 lot	 to	 lose	 if	 the	
protective	barriers	are	lifted,	social	awareness	of	the	issues	and	their	
causes	 is	 required	 and—for	 this—a	 greater	 understanding	 of	 the	
innovation	process	is	needed.	


